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CASES    DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF   NEW  JERSEY. 

FEBRUARY  TERM,  1884. 


CATHAKINE  SULLIVAN  v.  WILLIAM  BAKRY.     CATHARINE 
SULLIVAN  V.  JOHN  CASH  AND  WILLIAM  BARRY. 

A  married  woman  can,  without  the  co-operation  of  her  husband,  create  a 
term  of  years  in  her  lands. 


Of  these  two  cases,  transferred  from  the  District  Court  of 
Jersey  City,  and  tried  together,  tlie  facts  are  as  follows : 

Wilhelmiua  Wagner  rented  a  store,  being  the  first  floor  of 
the  four-story  house  543  Henderson  street,  to  William  Barry 
in  May,  1883,  on  a  monthly  letting  for  $15  per  month,  pay- 
able in  advance,  and  he  went  into  possession. 

On  July  25th,  1883,  she  executed  the  following  document : 

"  An  article  of  agreement  made  and  entered  into  this  25th 
day  of  July,  1883,  between  Mrs.  Jacob  Wagner,  of  146  Pa- 
vonia  avenue,  Jersey  City,  of  the  one  part,  and  Mr.  William 
Barry,  of  168  Eleventh  street,  Jersey  City,  of  the  other,  in 
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Sullivan  v.  Barry. 

which  Mrs.  Jacob  Wagner  agrees  to  lease  and  William  Barry 
agrees  to  take  her  house  property  in  543  Henderson  street,  for 
the  term  of  five  years,  to  commence  on  the  1st  day  of  August, 
1883,  for  §50  a  month,  same  to  be  paid  15th  of  every  month. 
"Subject  to  following  conditions  :  Said  Mrs.  Jacob  Wag- 
ner agrees  that  said  William  Barry  own  and  take  with  him, 
bar,  fixtures,  and  other  movable  property  belonging  to  the 
bar-room,  when  leaving. 

(Signed)  "  Wilhelmina  Wagner. 

"William  Barry. 
"  "Witness  : 

"  Cornelius  Murphy. 
"Dated  the  25th  day  of  July,  1883." 

Mrs.  Wagner  was  a  married  woman.  Her  husband  did 
not  join  in  the  agreement.  She  owned  the  property  by  title 
acquired  since  1852. 

July  30th,  1883,  Mrs.  Wagner  united  with  her  husband  in 
a  contract  under  seal,  to  sell  the  whole  building  and  lot  to 
plaintiff.  Plaintiff  agreed  to  pay  $500  per  year,  for  five 
years,  besides  interest  on  the  contract  price,  and  then  to  take  a 
deed  and  give  a  mortgage  for  the  residue  of  the  price.  The 
contract  contained  this  provision  : 

"  The  party  of  the  second  part  to  be  given  the  possession 
of  said  premises,  and  the  same  when  given  to  be  free  from 
any  lease  or  debts  except  the  mortgage  to  Gibson.  Possession 
to  be  given  August  1st,  1883." 

The  upper  part  of  the  building  (three  floors)  was  used  as  a 
tenement-house,  and  was  occupied  by  monthly  tenants.  On 
July  31st,  notice  was  given  by  Mrs.  Wagner  to  Barry  and  the 
other  tenants,  that  the  property  had  been  sold,  and  that  they 
should  pay  their  rent  to  the  plaintiff  for  the  future.  Barry 
refused  to  pay  plaintiff  $15  per  month  for  the  store,  and  in- 
sisted on  his  lease  from  Mrs.  Wagner  for  five  years,  and 
offered  to  pay  $50  per  month  for  the  whole  premise^,  and 
tendered  that  amount  to  Mrs.  Wagner,  and  afterwards,  by  her 
direction,  to  the  plaintiff,  who  refused  to  receive  it. 
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In  September,  plaintiff  made  demand  for  $30  rent,  for  the 
store,  for  August  and  September,  and  brought  this  suit  to  dis- 
possess Barry  from  the  store  for  non-payment  of  rent. 

Among  the  monthly  tenants  of  Mrs.  AYagner  was  John 
Cash,  whose  wife  was  in  the  habit  of  paying  his  rent.  She 
paid  in  August  to  plaintiff.  For  September  she  paid  Barry. 
Plaintiff  made  demand  on  John  Cash  for  September  rent, 
(which  was  payable  in  advance,)  and  brought  suit  to  dispos- 
sess him  for  non-payment  thereof.  September  3d,  by  arrange- 
ment with  Barry,  Cash  moved  into  another  room  in  the  same 
building,  and  Barry  moved  with  his  family  into  the  premises 
vacated  by  Cash. 

On  this  state  of  facts  the  following  questions  are  certified  to 
the  Supreme  Court  by  the  Hudson  Circuit  Court,  for  an  ad- 
visory opinion  : 

1.  Has  the  plaintiff  any  standing  to  bring  the  dispossession 
suit  against  Barry  ? 

2.  Has  the  plaintiff  any  standing  to  bring  the  dispossession 
suit  against  Cash  and  Barry  ? 

3.  Is  the  lease  made  by  Wilhelmina  Wagner  without  her 
husband,  valid? 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scuddeb. 

For  the  plaintiff,  Collins  <&  Corbin. 

For  the  defendant,  J.  Flemming. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  a  proceeding  by 
virtue  of  the  act  concerning  landlords  and  tenants  and  conse- 
quently, in  order  to  manifest  a  legal  status,  the  plaintiff  was 
bound  to  show  that  the  relationsiiip  of  landlord  and  tenant 
existed  between  himself  and  the  defendant.  In  order  to  supply 
this  requirement  the  position  in  behalf  of  the  plaintiff  was 
taken  on  the  argument  before  this  court,  that  a  married  woman, 
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under  the  laws  of  this  state,  could  not  create  a  term  of  years  in 
her  lands  without  the  co-operation  of  her  husband. 

It  is  difficult  to  understand  how  it  was  supposed  that,  with 
respect  to  the  proceeding  against  Barry,  such  a  contention 
could  be  of  any  worth.  The  salient  features  of  that  case  are 
these :  Mrs.  Wagner  being  a  married  woman,  made  a  lease 
by  the  month,  at  the  rate  of  $15  per  month,  of  the  first  floor 
of  the  house  in  dispute,  to  this  defendant,  and  subsequently 
executed  a  document  wiiereby  she  demised  to  him  the  whole 
of  her  premises  for  five  years  at  $50  per  mouth.  She  then, 
in  conjunction  with  her  husband,  entered  into  articles  of 
agreement  for  the  sale  of  the  premises  to  the  plaintiff,  and 
transferring  to  him,  as  far  as  she  was  competent  so  to  do,  the 
right  to  the  possession  on  the  first  day  of  August  next  follow- 
ing the  date  of  sucii  contract. 

Therefore,  if  we  assume,  with  the  counsel  of  the  plaintiff, 
that  the  letting  by  the  married  woman,  acting  without  the 
concert  of  her  husband,  was  void,  the  effect  of  such  a  premise 
would  be  this:  not  that  a  tenancy  would  arise  between  the 
plaintiff  and  the  defendant,  but  that  the  defendant  would  be 
in  the  possession  without  right,  and  if  he  refused  to  remove 
could  be  treated  as  a  trespasser.  The  authorities  cited  in  the 
brief  of  the  counsel  himself  are  plainly  to  this  effect.  For  ex- 
ample, in  the  case  of  Buchanan  v.  Hazzard,  95  Pa.  St.  240, 
the  married  woman  made  a  lease  of  a  lot  of  laud  to  run  for 
fourteen  years,  and  it  was  held  that  such  lease  being  void  an 
action  of  ejectment  would  lie.  Such  must  obviously  be  the 
result  of  holding  tlie  lease  executed  by  the  feme  covert  to  be  a 
nullity.  But  it  is  not,  in  this  procedure,  enough  for  the  plain- 
tiff to  show  a  right  in  himself  to  the  possession  of  these 
premises,  and  that  the  defendant  is,  as  to  him,  in  the  situation 
of  a  wrong-doer.  This  is  a  course  of  law  taken  under  the 
Landlord  and  Tenant's  act,  and  the  consequence  is,  there  must 
be  proof,  in  order  to  justify  the  measure,  of  the  relationship 
of  landlord  and  tenant  between  the  litigants.  As  between 
himself  and  tiie  owner  of  the  j)roperty,  the  plaintiff  undoubt- 
edly has  the  right  to  the  enjoyment  of  these  premises,  but  as 
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the  title  is  not  in  him  with  respe<;t  to  the  defendant  he  does 
not  stand  as  a  privy  in  estate,  nor  as  a  privy  by  contract.  It 
is  true  that  the  counsel  of  the  plaintiff  claims  in  his  brief  that 
the  defendant  recognized  his  right  to  the  possession  of  the 
property  by  tendering  him  $50,  being  the  amount  of  one 
month's  rent,  But  the  case  stated  shows  that  these  proceedings 
were  founded  on  the  former  of  the  two  leases  made  by  Mrs. 
Wagner  to  the  defendant,  which  called  for  the  payment  of 
$16  per  month,  and  that  the  defendant  refused  to  pay  the 
plaintiff  this  rent,  but  on  the  contrary,  stood  on  the  ground 
of  the  second  lease,  and  in  compliance  with  its  terms,  offered 
to  pay  Mrs.  Wagner  at  that  rate,  and  made  her  a  tender  of 
$50,  which  under  that  renting  was  a  month's  rent,  and  after- 
wards, by  her  direction,  tendered  that  money  to  the  plaintiff 
who  refused  to  receive  it.  Such  a  transaction  very  plainly 
oould  validate  neither  of  the  leases  in  question  ;  not  the  second, 
because  the  plaintiff  disowned  its  obligations,  and  not  the  first, 
as  it  was  rejected  by  both  of  these  parties. 

Consequently,  even  granting  to  the  plaintiff  the  general 
legal  rule  for  which  he  contends,  this  suit  against  the  defend- 
ant Barry  has  no  basis  in  law. 

But  the  legal  proposition  thus  assumed,  for  the  purposes  of 
the  foregoing  discussion,  is  not  to  be  conceded. 

It  seems  to  me  that  there  is  nothing  in  the  law  of  this 
state  which  will  prevent  a  married  woman  from  creating,  apart 
from  her  husband,  terms  of  years  in  her  real  property.  It  is 
claimed  that  a.  feme  covert  has  been  deprived  of  the  power  thus 
to  turn  her  property  to  account  by  force  of  the  fourteenth  sec- 
tion of  the  act  relating  to  the  property  of  married  women. 
The  pertinent  clause  of  that  section  is  in  these  words,  viz., 
"That  nothing  in  this  act  contained  shall  enable  any  married 
woman  to  execute  any  conveyance  of  her  real  estate,  or  any 
instrument  encumbering  the  same,  without  her  husband  join- 
ing therein  as  heretofore."  But  neither  the  word  "  convey  " 
nor  "  encumber,"  according  to  its  ordinary  signification,  is  ex- 
pressive of  the  act  of  creating  a  tenancy  for  years  in  lands. 
The  former  of  the  terms  is  appropriate  to  the  transfer  of  a 
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title  to  a  freehold,  the  latter  to  putting  the  property  in  pledge 
for  the  payment  of  money.  That  the  word  "conveyance" 
does  not,  when  standing  without  assistance  in  a  statute,  signify 
its  applicability  to  the  passing  of  a  chattel  interest  in  realty  is 
clearly  indicated  in  the  cases  of  Kinny  v.  Watts,  14  Wend.  38, 
and  Tone  v.  Brace,  8  Paige  598.  Nor  is  the  word  "  encum- 
ber," in  common  usage,  given  so  wide  a  scope  as  was  in  this 
argument  sought  to  be  put  upon  it.  If  it  were  said  that  a 
man  had  encumbered  his  land,  no  one,  from  such  an  intima- 
tion, would  understand  that  such  person  had  put  it  to  lease. 
It  may  be  that  an  existing  demise  would  operate  as  a  breach 
of  a  covenant  against  encumbrances,  but  that  would  be  the  re- 
sult of  ascribing  to  the  word  a  technical  meaning,  and  there  is 
no  reason  to  suppose  that  the  word  was  used  in  this  legisla- 
tive act  in  such  artificial  sense.  Indeed  the  general  purpose  and 
spirit  of  the  law  will  harmonize  only  with  the  word  when  it  \& 
given  its  ordinary  and  not  its  technical  meaning.  The  lead- 
ing object  of  the  statute  is  to  give  the  married  woman  her 
property,  both  real  and  personal,  as  though  she  were  a  feme 
sole,  and  to  clothe  her  with  all  the  rights  and  authorities  requi- 
site for  its  possession,  enjoyment  and  disposition,  and  it  is  in- 
disputable that  she  is  to  have  the  exclusive  use  and  benefit  of 
her  realty  as  though  she  had  no  husband.  The  limitation 
upon  this  right  is  that  she  cannot  convey  it,  nor  can  she  put 
a  mortgage  or  a  similar  burthen  upon  it  without  the  co- 
operation of  her  husband.  But  the  right  to  the  use  of  it  is 
unfettered,  and  it  is  not  possible  for  her  to  exercise  such  right, 
in  many  instances,  in  any  beneficial  manner,  unless  she  has 
the  capacity  to  put  it  to  rent.  It  would  be  a  most  vio- 
lent presumption  that  the  legislature  meant  to  say  that  she 
should  be  permitted  to  occupy  and  cultivate  her  lands  in  per- 
son, independently  of  the  consent  of  her  husband,  but  that  she 
riM>uld  not,  in  the  absence  of  such  concurrence,  turn  them  to 
profit  through  a  renting  in  tiie  ordinary  mode. 

This  second  ])osition  is  not  well  taken. 

This  result  disposes  of  both  cases  in  favor  of  the  defend- 
ants. 
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ANN  SMITH  V.  NEW  YORK,  SUSQUEHANNA  AND  WESTERN 
RAILROAD  COMPANY. 

1.  The  clause  in  the  act  relative  to  vice  and  immorality,  which  prohibits 
traveling  on  Sundays,  does  not  apply  to  the  use  of  those  trains  of  cars 
which  are  authorized  to  be  run  an  those  days. 

2.  A  railroad  company  left  a  loaded  car,  coupled  with  two  empty  cars, 
standing  on  a  switch  which  inclined  towards  their  main  track,  the 
same  being  secured  by  their  brakes  and  a  railroad  tie  placed  under  the 
wheels  of  the  loaded  car ;  the  cars  got  upon  the  main  track  and  thereby 
an  accident  occurred,  the  plaintifl"  being  injured.  Held,  the  company 
was  not  irresponsible,  as  a  matter  of  law,  even  though  the  cars  could  not 
have  got  on  the  train  track  but  for  the  wrongful  act  of  a  stranger. 


On  rule  to  show  cause. 

The  cause  was  tried  at  the  Passaic  Circuit,  at  January  Term, 
1883.  On  Sunday  evening,  December  11th,  1881,  the  plain- 
tiff took  passage  in  a  train  of  the  defendant  at  Wortendyke, 
for  Paterson,  having  in  her  possession  a  ticket  which  entitled 
her  to  a  passage  upon  that  train.  The  train  started  under  the 
management  of  the  agents  of  the  defendant,  and  when  within 
about  two  miles  of  the  city  of  Paterson,  and  traveling  at  the 
rate  of  eighteen  miles  an  hour  or  less,  the  passenger  car  in 
which  the  plaintiff  was  sitting  came  into  collision  with  a  car 
loaded  with  stone  that  stood  upon  a  siding  near  the  track  on 
which  the  passenger  car  was  running.  The  passenger  car  was 
thereby  thrown  over,  and  the  plaintiff  sustained  injuries. 
The  verdict  was  for  the  plaintiff-for  the  sum  of  $10,000. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scuddeb, 

For  the  motion,  John  W.  Taylor. 

Oonlra,  John  W.  Griggs. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  was  a  passenger 
in  the  car  of  the  defendant  and  was  hurt  by  an  accident  to  the 
train  occasioned,  as  she  claims,  by  the  carelessness  of  the 
agents  of  the  company. 

The  first  defence  interposed  to  the  suit  was  that  the  occur- 
ence in  question  happened  on  a  Sunday,  and  that  the  plain- 
tiff on  that  occasion  was  using  the  cars  of  the  defendant  in 
violation  of  the  law  of  the  state.  The  proof  showed  that  the 
plaintiff  was  traveling,  not  as  a,  work  of  necessity  or  charity, 
and  the  position  defeusive  to  the  action  is  that  therein  she 
offended  against  the  first  clause  of  the  act  for  suppressing  vice 
and  immorality,  and  that  consequently  the  defendant  owed 
her  no  duty  of  skill  or  care  as  her  safeguard  whilst  pursuing 
such  forbidden  occupation. 

On  the  general  subject  thus  adverted  to  the  authorities  are 
not  in  harmony.  In  some  of  the  states  a  doctrine  in  this  de- 
partment is  advocated  which,  if  adopted,  would  be  highly 
favorable  if  not  conclusive  for  the  defence,  while  in  others  the 
reverse  view  has  found  favor  with  the  courts.  Many  of  such 
cases  are  collected  in  the  briefs  of  the  respective  counsel  in 
this  case,  but  such  decisions  will  not  at  present  be  discussed, 
as  the  topic  in  its  generality  does  not  necessarily  belong  to  the 
question  now  to  be  passed  upon,  for  that  question  can  be  set- 
tled by  an  exposition  of  the  statute  which  the  defendant  has 
invoked. 

By  the  first  section  of  the  act  for  suppressing  vice  and  im- 
morality [Rev.,  p.  1227)  it  is  provided,  under  the  sanction  of 
a  penalty,  that  there  shall  be  neither  traveling  nor  worldly  em- 
ployment on  the  Christian  Sabbath,  with  the  exception  of 
works  of  necessity  and  charity,  and  this  prohibition  is  limited 
by  a  proviso  in  these  words  viz.,  "That  it  shall  and  may  be 
lawful  for  any  railroad  company  in  this  state  to  run  one  pass- 
enger train  each  way  over  their  roads  on  Sunday  for  the  ac- 
commodation of  the  citizens  of  this  state."  The  question  arises, 
What  is  the  proper  meaning  of  this  proviso  in  view  of  the  es- 
tablished rules  of  statutory  construction. 
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I  think  it  plain  that  this  exceptive  clause  has  the  effect  to 
give,  not  only  to  the  company  the  right  to  run  the  specified 
trains  on  Sundays,  but  also  confers  the  right  upon  the  citizen 
to  use  such  trains  for  ordinary  travel.  It  is  by  this  construc- 
tion alone  that  the  clause  can  be  rescued  from  a  liability  U) 
the  charge  of  being  nugatory  and  absurd.  It  would  seem  un- 
deniable that  it  was  tlie  legislative  intent  either  to  authorize 
the  common  use  of  the  trains  in  question  or  to  sanction  the 
doing  of  this  business  by  these  companies  founded,  almost  en- 
tirely, on  perpetually  recurring  violations  of  law.  Unless,  by 
intendment,  it  is  to  be  understood  that  quoad  the  trains  in 
question,  the  citizen  was  absolved  from  the  penalty  denounced 
against  traveling  on  Sunday,  the  boon  granted  to  the  railroads 
would,  in  substance,  be  the  privilege  of  running  their  trains 
provided  they  carried  no  passengers  in  them.  I  say  this,  in 
substance,  would  be  the  effect  of  the  concession,  for  the  class 
of  persons  who  would  use  such  means  of  transit  in  works  of 
necessity  or  charity  would  be  comparatively  so  limited  that 
their  contributions  to  the  expenses  of  running  the  trains  could 
nave  no  appreciable  effect.  The  alternative  is  alone  pre- 
sented, to  hold  that  general  travel,  to  the  extent  in  question, 
is  permitted,  or  that  the  privilege  granted  in  the  proviso  is 
utterly  useless  and  vain.  Nothing  is  perceived  in  this  act  in 
its  application  to  its  subjects  that  seems  to  lead  to  the  adop- 
tion of  the  latter  branch  of  this  alternative.  The  language  of 
the  proviso  itself  is  general.  The  Sunday  trains  are  to  be  run 
for  the  "accommodation  of  the  citizens  of  this  state" — that  is, 
for  their  accommodation  for  all  ordinary  purposes,  and  not  in 
the  exceedingly  restricted  sense  to  accommodate  them  when 
engaged  in  works  of  necessity  or  charity.  Besides,  this  pro- 
vision is  a  remedial  provision.  It  was  passed  in  the  year 
1873  in  the  form  of  a  supplement  to  the  law  relating  to  vice 
and  immorality.  The  only  conceivable  defect  existing  in  the 
old  law,  which  it  can  be  supposed  this  supplement  was  de- 
signed to  amend,  was  its  total  prohibition  of  general  travel  on 
Sundays — a  prohibition  which,  if  rigidly  enforced,  would  have 
put  an  end  to  all  travel  on  the  designated  days  in  or  through 
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this  state,  and  thus,  in  a  measure,  placed  in  trammels  the  inter- 
conimuuication  between  the  various  parts  of  the  country.  It 
will  be  thus  observed  that  if  the  interpretation  of  this  proviso, 
which  is  claimed  for  the  defence  in  this  case,  be  correct,  then 
we  have  here  a  remedial  act  whose  tendency  is  not  in  any  de- 
gree amendatory  or  corrective.  In  short,  standing  on  such 
ground,  we  have  here  a  legislative  act  that  was  intended  to  be 
useless  to  the  companies  to  which  the  privilege  was  given ; 
useless  to  the  citizens  of  this  state,  and  useless  to  the  country 
at  large.  Such  a  construction  is  opposed  to  all  the  usual  legal 
rules  applicable  to  the  subject.  The  legislative  intention  must 
control,  and  from  the  nature  and  purpose  of  this  proviso  it 
was  the  evident  design  to  permit  the  use,  in  ordinary  travel, 
uf  these  specified  trains. 

This  point  was  properly  disposed  of  by  the  trial  judge,  and 
the  proceedings  cannot  be  disturbed  on  this  ground. 

The  second  objection  to  the  course  at  this  trial  relates  to  the 
refusal  of  the  judge  to  instruct  the  jury  in  accordance  with 
certain  requests  handed  in  on  the  part  of  the  defence. 

The  accident  giving  rise  to  the  suit  had  been  occasioned  by 
a  car  loaded  with  stone,  coupled  with  three  empty  cars,  being 
on  the  track.  It  was  shown  that  these  cars  had  been  put  at  a 
safe  distance  on  a  siding,  and  there  was  testimony  tending  to 
prove  that  the  brakes  had  been  put  on  all  these  cars  and  a 
railroad  tie  placed  beneath  the  wheels  of  the  loaded  car.  The 
siding  inclined  towards  the  main  track,  and  there  was  no  direct 
evidence  manifesting  how  it  was  these  cars  had  come  to  be 
standing  on  the  main  track.  The  learned  judge  who  presided 
at  the  Circuit,  after  describing  this  position  of  things,  and  the 
grounds  taken  by  the  respective  parties,  gave  this  instruction 
to  the  jury : 

"  It  is  for  you  to  say  whether,  in  view  of  these  contentious, 
the  company  did  all  that  could,  in  reason,  be  demanded  of 
them,  having  in  view  the  risks  of  the  service  in  which  they 
were  engaged,  or  whether  they  failed  to  do  what  prudence, 
foresight  and  skill  in  that  branch  of  the  business  ought  to 
have  suggested  beforehand."     The  jury  had  previously  been 
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told  "  that  tlie  degree  of  vigilance,  prudence,  foresight,  and 
skill  required  of  the  company  and  all  its  employes  was  that 
which,  in  contemplation  of  the  dangers  of  the  service,  a  rea- 
sonably prudent  person  should  exercise." 

The  court  was  then  requested  by  the  counsel  of  the  defend* 
ant  to  charge  severally  the  four  following  propositions,  viz. : 

"  1.  That  if  the  jury  are  satisfied  from  the  evidence  that  if, 
on  Sunday  evening,  the  stone  car  with  which  the  passenger 
car  afterwards  came  into  collision  on  that  evening  had  been 
made  fast,  by  means  of  a  bar  and  brakes,  at  a  safe  distance 
from  the  main  track,  and  incapable  of  motion  towards  the 
same,  without  the  removal  of  the  bar  and  brakes,  and  the 
application  of  external  force,  and  there  was  no  want  of  due 
diligence  in  stopping  the  train,  then  the  defendant  is  not 
guilty  of  negligence,  and  there  can  .be  no  recovery. 

"  2.  That  if  the  jury  are  satisfied  from  the  evidence  that  if, 
on  Sunday  evening  and  prior  to  the  accident,  th*»  stone  ear  had 
been  made  fast  on  the  switch,  and  at  such  a  distance  from  the 
main  track  as  not  to  interfere  with  the  trains  thereon,  and  that 
the  collision  was  produced  by  the  loosening  of  the  car  by  the 
unlawful  act  of  a  stranger,  of  which  the  company  and  its  em- 
ployes had  no  information  before  the  collision,  and  there  was 
due  diligence  used  to  stop  the  train,  then  the  defendant  is  not 
guilty. 

"  3.  That  if  the  jury  believe  that  the  stone  car  was  placed 
where  it  was  at  the  time  of  the  accident  by  a  strangw,  between 
the  hours  of  half-past  five  p.  m.  of  December  llth  and  the 
time  of  the  accident,  then  the  defendant  is  not  liable  in  this 
action. 

"  4.  That  when  an  obfltruction  is  placed  upon  a  railroad  by 
a  stranger  by  accident  or  design,  the  company  is  not  liable  for 
the  consequences,  unless  its  agents  have  been  remiss  in  not  dis- 
covering it." 

After  considering  carefully  these  requests,  my  conclusion  is 
that  the  court  did  right  in  refusing  to  charge  any  of  them  in 
the  form  in  which  they  were  presented.  Each  of  them,  if 
adopted,  committed  the  court  to  tlie  doctrine  that  the  action 
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could  not  be  supported  if  the  cars  in  question  were  so  securely 
fastened  that  but  for  the  intervention  of  extraneous  force  thev 
would  not  have  got  upon  the  main  track,  or  if  that,  they  would 
not  have  done  so  without  the  unlawful  action  of  human  agency. 
There  is  no  legal  measure  by  which  it  can  be  predicated  as  a 
matter  of  law,  that  if  a  loaded  car  can  be  placed  on  a  switch 
which  has  an  inclination  towards  the  main  track,  such  car 
being  so  secured  by  its  brake  and  a  railroad  tie  under  its 
wheels  that  it  cannot  change  its  position  without  the  removal 
of  such  safeguards,  such  car  is  to  be  considered  as  secured 
with  that  degree  of  care,  and  skill,  and  prudence  which  the 
law  requires  to  be  exercised  in  such  matters.  Such  a  question 
is  essentially  one  for  the  decision  of  the  jury.  The  judge  could 
not  properly  be  called  upon  to  pass  any  opinion  as  to  the  s«f- 
ficiency  of  the  means  that  had  been  employed — nor  that  such 
means  were  legal  if  they  would  have  held  the  cars  in  position 
M'ithout  the  application  of  "external  force." 

Nor  would  it  have  been  proper  to  have  yielded  to  the 
request  to  tell  the  jury  tliat  the  company  was  not  answerable 
*' if  the  collision  was  produced  by  the  loosening  of  the" car  by 
the  unlawful  act  of  a  s'ranger,"  for  this  would  have  been  tan- 
tamount to  saying  that  a  railroad  company  has  the  legal  right 
to  have  a  loaded  car  on  a  plane  inclining  towards  their  track 
in  such  a  condition  that  it  is  subject  to  become  freed  from  its 
restraints  by  any  unlawful  intervention  of  human  agency, 
though  such  intervention  should  be  the  mere  result  of  acci- 
dent. If  a  person  without  right  were  upon  the  property  of 
the  company,  and  while  there,  from  carelessness  in  passing, 
had  trod  upon  and  dislodged  the  railroad  tie  placed  to  keep  the 
car  in  its  position,  and  had  thus  been  the  cause  of  the  accident, 
it  is  clear,  in  the  words  of  the  request,  the  "loosening  of  the 
car"  would  have  been  "  by  the  unlawful  act  of  a  stranger," 
and  yet,  I  think  it  would  not  necessarily  follow  that  the  com- 
pany would  have  been  irresponsible  for  the  consequences.  I 
am  not  aware  of  any  legal  principle  that  would  justify  a  rail- 
road company  in  leaving  loaded  cars  in  such  a  situation  that 
they  could   be  caused  to  run  on  to  its  main  track  in  the  way 
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of  its  passing  trains,  by  the  carelessness  of  persons  passing  by 
or  by  the  act  of  children  playing  near  their  switches.  From 
the  brief  of  counsel,  it  would  seem  that  it  was  supposed  that 
some  of  these  requests  raised  the  question  how  far  the  com- 
pany would  be  responsible  on  the  assumption  that  the  cars 
had  been  properly  secured,  and  tliat  they  had  been  loosened 
and  removed  to  the  track  by  the  intentionally  wrongful  act 
of  a  stranger.  But  the  point  was  not  made  at  the  trial,  and 
probably  would  have  had  no  practical  effect  if  it  had  been. 

The  verdict  cannot  be  opened  on  this  ground. 

Nor  was  the  amount  of  damages  so  large  that  the  court  can 
say  that  the  jury  was  influenced  by  improper  considerations. 

Let  the  rule  be  discharged. 


EDWIN  R.  KIRK  v.  CHARLES  L.  RICKERSON. 

1.  The  defence  of  usury  arising  under  the  law  of  another  state,  must,  by 
force  of  the  Practice  act,  be  specially  pleaded. 

2.  In  such  plea,  tlie  contract  alleged  to  be  usurious  must  be  correctly 
stated,  and  if  not  proved  as  laid,  the  defence  will  not  avail. 

3.  Cumulative  evidence  will  not  lay  ground  for  new  trial. 

A.   Nor  will  judicial  misdirection  which  is  beneficial  to  the  party  aeekbg 
a  retrial. 

On  rule  to  show  cause. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depde,  VaxX  Syckel  and  Knapp. 

For  the  plaintiff,  James  B.  Vredenburgh. 

For  the  defendant,  Bedle,  Muirheid  &  McOe£. 

The  opinion  of  the  court  was  delivered  by 
Beasley-,  Chief  Justice.    This  is  a  suit  on  a  promissory 
note,  on  which  the  defendant  is  endorser,  and  the  defence  put 
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in  at  the  trial  was,  that  such  note  was  infected  with  usury, 
that  it  was  made  in  New  York,  and  that  by  ihe  statute  of 
that  state  a  contract  so  tainted  was  absolutely  void.  On  the 
issue  thus  presented  the  verdict  was  in  favor  of  the  plaintiff, 
and  supplementary  testimony  having  been  taken  on  a  rule  to 
show  cause,  the  present  motion  is  for  a  new  trial. 

But  upon  looking  into  the  proceedings,  it  is  manifest  that  a 
retrial  of  the  case  could  not  benefit  the  defendant,  the  reason 
of  this  being  that  receiving  the  case  as  he  makes  it  in  his  proofs, 
the  defence  so  made  is  not  admissible  under  the  plea  which 
he  has  put  in.  At  the  common  law,  the  defence  of  usury 
could  be  received  under  the  general  issue  in  an  action  of 
'xssumpsit,  on  the  ground  that  as  the  statute  avoided,  in  toto, 
the  forbidden  contract,  such  a  course  was  consistent  M'ith  the 
tneory  on  which  the  common  bar  in  that  form  of  action  was 
founded.  But  by  the  one  hundred  and  thirtieth  section  of  the 
Practice  act,  {Rev.,  p.  868)  it  is  declared  that  in  actions  on  con- 
tractp  made  in  another  state,  it  shall  not  be  lawful  for  a  de- 
fendant to  set  up  as  i  defence  usury  or  illegality  in  the  con- 
sideration, under  the  provisions  of  any  statute  of  such  state, 
unless  the  defendant  shall  plead  such  statute  specially,  and  an- 
nex to  such  plea  a  note  of  the  time  when  the  same  was  passed. 
By  force  of  this  provision  a  special  plea  became  necessary  in 
the  present  case,  and  was  accordingly  put  in,  and  it  is  this  plea 
whose  statements  do  not  accord  with  the  defence  as  tiie  defend- 
ant endeavored  to  establish  it  before  the  jury .  This  discordance 
is  this:  in  the  plea  it  is  alleged  that  the  usurious  contract  was 
made  on  the  3(1  day  of  October,  1877,  and  was  conditioned 
for  forbearance  for  three  months  from  that  date,  and  on  the 
trial  the  undisputed  proof  on  both  sides  was  that  the  contract 
was  made  on  the  6th  of  said  month  of  October.  The  time 
when  the  credit  is  to  begin  and  when  it  is  to  end  is  a  substan- 
tial part  of  contracts  of  this  character,  and  it  is,  and  always 
has  been,  the  settled  rule  of  law  tli-at  in  these  defences,  any 
misdescription  of  the  agreement  alleged  to  be  usurious,  is  a 
fatal  error.  The  authorities  are  all  to  this  effect.  Thus,  in 
Carlisle  v.  Tirars,  Cowp.  C71,  the  corrupt  contract  was  stated 
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as  having  been  made  on  the  21st  of  December,  1874,  and  the 
proof  showed  that  it  had  been  entered  into  on  the  23d  day  of 
that  month,  and  it  was  declared  that  such  misstatement  was 
incurably  bad,  Lord  Mansfield  saying,  "  the  usurious  contract 
must  be  proved  as  laid."  The  case  of  Harris  v.  Hudson,  4 
Esp.  152,  is  in  all  respects  in  point,  for  in  that  instance  there 
•was  the  difference  of  one  day  between  the  statement  of  the 
pleading  and  the  verification  of  the  proofs,  and  Lord  Ellen- 
borough's  decision,  in  his  own  language,  was  :  "  The  day  is 
material ;  it  ascertains  the  time  of  forbearance ;  and  it  is  a 
fatal  variance."  Other  cases  holding  the  same  doctrine  are 
gathered  in  the  noies  to  the  case  of  Ferrall  v.  Shaen,  1  Saund. 
295. 

But  apart  from  this  irremediable  defect,  I  have  found  noth- 
ing in  the  proceedings  which  could  lead  this  court  to  order  a 
rehearing  of  the  cause.  On  the  issue  of  usury  the  case  was 
tried,  in  the  main,  on  the  testimony  of  the  respective  parties, 
and  the  additional  evidence  is  simply  cumulative  in  support 
of  the  oath  of  the  defendant.  None  of  this  auxiliary  testi- 
mony was,  in  a  legal  sense,  newly  discovered,  and  all  of  it,  if 
reasonable  diligence  had  been  used,  could  have  been  produced 
at  the  trial.  Under  such  circumstances  a  new  trial  is  never 
granted. 

Nor  is  there  any  solidity  in  the  other  ground  urged  for  a 
retrial.  The  note  was  an  accommodation  endorsement  made 
by  the  defendant,  and  the  court  charged  the  jury  "  that  if  they 
should  find  it  true  from  the  evidence  that  the  advance  made 
by  Mr.  Rickerson  at  the  time  of  the  negotiation  svas  only 
about  $1000,  and  the  usury  faik  to  be  proved,  the  jury  would 
be  justified  in  reducing  the  verdict  to  the  sum  of  $1000  and 
interest."  The  note  sued  on  was  in  the  sum  of  $1060,  and  the 
jury  found  the  sum  of  $1020  and  interest.  The  defendant, 
under  the  force  of  this  state  of  facts,  now  insists  that  the 
transaction  on  the  part  of  the  plaintiff  was  either  a  loan  or  the 
purchase  of  the  note,  and  that  if  it  was  the  former,  it  was  by 
tiie  verdict  shown  to  have  been  usurious,  and  if  it  was  the 
latter,  the  recovery  should  have  been  for  the  entire  face  of  tlie 
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note  and  the  interest.  But  the  fallacy  of  this  contention  is, 
that  the  jury  have  negatived  the  fact  of  usury  by  finding  any 
sum  for  the  plaintiff,  and  that  if  they  made  a  deduction 
wrongfully,  it  was  in  accordance  with  the  judicial  instruction; 
and  if  there  was  error  in  that  instruction  it  has  proved  bene- 
ficial to  the  defendant  and  he  cannot  complain  of  it. 
The  rule  must  be  discharged. 


VAN  HOUTEN  v.  STATE. 


1.  The  crime  of  indecent  exposure  is  committed  if  a  person  intentionally 
makes  such  exposure  in  the  view  from  the  windows  of  two  neighbor- 
ing dwelling-houses. 

2.  It  is  not  necessary  that  any  person  should  actually  see  such  exposure 
if  it  was  made  in  a  public  place  with  the  intent  that  it  should  be  seen, 
and  persons  were  there  who  could  have  seen  if  they  had  looked. 


On  writ  of  error  to  the  Essex  Sessions. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  andScuDDER. 

For  the  plaintiff  in  error,  Edward  M.  Colie. 

For  the  state,  Osmr  Keen,  Prosecutor  of  the  Pleas. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  was  an  indictment  charg- 
ing the  defendant  with  indecent  exposure.  The  criminal  act 
alleged  was  that  the  defendant,  in  urinating,  intentionally  ex- 
jjosed  his  nakedness  in  a  public  place.  The  transaction  in 
question  occurred  in  the  yard  of  a  house  which  was  occupied 
in  part  by  the  defendant  and  in  part  by  the  prosecutors.  The 
defendant  himself,  when  on  the  stand  as  a  witness,  admitted 
that  if  he  had  done  tiie  act  in  the  place  designated  by  the 
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prosecutors  in  their  testimony,  he  would  have  exposed  himself 
to  the  windows  of  two  dwelling-houses  that  were  then  iu- 
habitetl  and  were  close  to  the  locus  in  quo.  The  defendant,  at 
the  trial,  in  his  own  testimony,  denied  that  he  occupied  the 
position  in  question,  and  asserted  that  at  the  time  of  the  oO- 
currence  he  had  hetaken  himself  to  a  place  retired  from  obser- 
vation. 

If  the  state's  account  of  this  affair  was  the  truth,  there  cau 
be  no  doubt  that,  in  a  legal  sense,  the  act  complained  of  was 
done  in  a  public  place.  Accepting  that  version  as  the  true 
one,  the  defendant  exposed  himself  so  that  he  could  be  seen 
from  the  windows  of  two  dwelling-houses  that  were  within  a 
few  feet  of  the  place  of  the  occurrence.  If  it  were  the  law 
that  a  man  could  lewdly  expose  his  naked  person  to  the  in- 
mates of  two  dwelling-houses,  as  was  said  in  the  case  of  Reg. 
V.  Holmes,  6  Cox  C.  C.  216,  "  this  would  not  be  a  country  fit 
to  live  in  if  such  an  abominable  outrage  could  go  unpunished." 
According  to  the  law  of  this  offence  the  place  is  a  public 
one  if  the  exposure  is  such  that  it  is  likely  to  be  seen  by  a 
number  of  casual  observers.  In  the  case  of  Reg.  v.  Far- 
rell,  9  Cox  C.  C.  446,  which  is  an  authority  relied  upon  by  the 
defence  in  the  present  instance,  it  was  declared  that  by  an  in- 
decent exposure  in  a  place  not  far  from  a  highway,  the  common 
law  offence  had  not  been  committed,  but  the  court  was  careful 
to  supplement  its  decision  with  the  remark  "  that  it  is  not  to 
be  taken  that  we  lay  down  that  if  the  prisoner  was  seen  by 
one  person,  but  there  was  evidence  that  others  might  have 
witnessed  the  offence  at  the  time,  we  would  not  uphold  the 
conviction." 

On  the  facts  of  the  case,  if  the  jury  took  them  as  stated  by 
the  witnesses  for  the  prosecution,  the  place  of  the  alleged  of- 
fence was  a  public  place,  and  if  the  judge  had  so  told  the  jury 
his  charge  in  that  respect  would  have  been  legal  and  would 
have  comprised  all  that  he  could  be  required  to  say  on  the 
subject.  The  same  testimony  proved  that  when  in  that  posi- 
tion he  was  seen  by  them  to  make  an  indecent  exposure  of  his 
person.     Upon  this  subject  the  trial  judge  charged  in  these 
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words :  "  I  think  the  true  principle  is,  and  I  so  instruct  you, 
that  as  a  general  proposition  the  place  where  the  exposure  is 
made  should  be  public ;  but  that  it  is  sufficient  if  the  place  is 
not  ordinarily  public,  but  only  so  in  consequence  of  persons 
being  temporarily  assembled  there;  and  further  that  there  is  no 
need  that  the  exposure  should  be  actually  seen  by  any  one, 
provided  that  it  was  made  to  be  seen,  and  those  who  were 
there  could  have  seen  it  if  they  had  Lioked ;  and  if  so  made, 
the  place  being  public,  it  is  immaterial  whether  the  exposure 
was  made  to  one  person  or  to  many." 

In  my  opinion  this  extract  from  the  charge  contains  a 
proper  expression  of  the  law  on  this  general  subject,  but  that 
part  of  it  which  consists  of  the  declaration  that  the  delinquent 
need  not  be  seen  by  any  one,  was  not  germane  to  the  case,  for 
both  witnesses  on  the  part  of  the  state  had  unequivocally  tes- 
tified that  they  had  seen  the  indecent  exposure  in  question. 
This  was  an  essential  part  of  their  statement,  and  it  is  not 
within  the  range  of  possibility  that  the  jury  could  have  con- 
victed the  defendant  on  their  testimony  of  the  offence  charged, 
and  at  the  same. time  rejected  their  averment  that  they  saw  it. 
Consequently,  if  the  charge  was  faulty  in  holding  that  the  de- 
fendant was  guilty,  although  no  one  actually  saw  the  indecent 
exposure  made  by  him,  an  exception  on  that  point  could  not 
avail  in  this  writ  of  error,  as  such  misstatement  of  the  law 
could  not  have  prejudiced  the  defendant  on  the  trial  of  the 
merits  of  the  case.  But,  as  I  have  said,  I  do  not  think  that, 
even  with  respect  to  legal  theory,  there  was  any  fallacy  in  the 
charge  in  this  particular. 

The  jury  were  further  instructed  on  the  subject  of  criminal 
purpose  in  the  following  language:  "I  instruct  you  that  the 
testimony  must  show  that  the  exposure  was  not  merely  acci- 
dental, and  in  order  to  convict  the  defendant  you  ought  to  be 
■Itisfied,  from  the  testimony,  that  the  exposure  was  intentional, 
at  such  time  and  place,  and  such  manner  as  to  offend  against 
public  decency;  but  intent  may  be  inferred  from  recklessness. 
It  is  not  necessary  that  some  witness  should  testify  that  the 
defendant  had  said  that  he  intended  to  commit  the  act;  you 


FEBRUARY  TERM,  1884.  19 

Marvin  Safe  Co.  v.  Ward. 

can  infer  what  he  intended  to  do  from  what  he  actually  did 
do." 

This  also  was  a  correct  statement  of  the  law  on  this  branch 
of  the  case,  and  taken  in  connection  with  the  previous  instruc- 
tion above  referred  to,  was  all  that  could  be  properly  re- 
quired. The  defence,  indeed,  requested  that  the  court  siiould 
charge  the  jury  with  respect  to  eighteen  legal  propositions 
which  were  submitted  in  writing,  but  the  whole  of  them  were 
properly  rejected,  as  all  the  law  appertaining  to  the  matters  in 
issue  had  been,  with  entire  clearness  and  correctness,  already 
expounded. 

The  judgment  should  be  affirmed. 


THE  MARVIN  SAFE  COMPANY  v.  JOHN  F.  WARD,  IM- 
PLEADED WITH  THE  BOARD  OF  CHOSEN  FREEHOLD- 
ERS OF  THE  COUNTY  OF  ESSEX  AND  THE  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  HUDSON. 

1.  In  an  action  on  the  case  for  negligence,  the  allegation  of  a  duty  will 
not  sustain  or  aid  a  pleading.  The  sufficiency  of  the  pleading  must 
be  determined  upon  tlie  facts  from  wliicli  the  duty  is  deduced. 

2.  The  general  rule  is  that  one  who  is  not  a  party  to  a  contract  cannot 
sue  in  respect  of  a  breach  of  duty  arising  out  of  the  contract.  Tliere 
is  a  class  of  cases  in  which  a  person  performing  services  or  doing  work 
under  a  contract  may  be  held  in  damages  for  injuries  to  third  persons, 
occasioned  by  negligence  or  misconduct  in  the  execution  of  the  con- 
tract; but  these  are  cases  where  the  duty  or  liability  arises  independ- 
ent of  the  contract,  and  in  such  cases  the  plaintiff  must  count  upon  a 
wrongful  act  or  negligence — a  tort  as  distinguished  from  a  mere  breach 
of  contract. 

3.  Levy  v.  Legrange,  4  M.  &  W.  333,  and  Winterbottom  v.  Wright,  10  Id. 
109,  commented  on.     Winterbottom  v.  AVright,  approved. 


On  demurrer  to  plea. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 
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For  the  plaintiff,  T.  N.  MeCarter. 

For  the  defendants,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  principal  defendants,  the  boards  of  chosen 
freeholders  of  the  counties  of  Essex  and  Hudson,  became 
entitled  to  the  property  and  franchises  of  "  The  Proprietors 
of  the  Bridges  over  the  Rivers  Passaic  and  Hackensack," 
under  proceedings  taken  under  an  act  of  the  legislature  passed 
March  14th,  1871.  Famph.  i.,  p.  500.  The  legislation 
in  relation  to  those  bridges  prior  to  the  act  of  1871,  is  stated 
in  Ripley  v.  Chosen  Fr^eeholders,  11  Vroom  45. 

The  bridge  over  the  Passaic  having  become  unsafe  and  unfit 
for  use,  the  boards  of  chosen  freeholders  of  the  two  counties, 
on  the  21st  of  August,  1881,  contracted  with  Ward,  the  other 
defendant,  for  the  erection  of  a  new  bridge.  This  contract  is 
under  seal,  and  in  two  parts — each  board  having  made  a  sep- 
arate contract  for  the  same  work,  identical  in  terms,  and  each 
covenanting  to  pay  a  sum  which  is  one-half  of  the  contract 
price.  Each  contract  provides  for  a  temporary  roadway  or 
bridge,  to  accommodate  the  travel  whilst  the  permanent  bridge 
was  being  constructed. 

Ward  entered  upon  the  performance  of  the  work,  and  con- 
structed a  temporary  bridge.  This  temporary  bridge,  on  the 
15th  of  November,  1881,  gave  way  whilst  a  team  of  the 
plaintiff  was  being  driven  over  it,  whereby  the  plaintiff's 
team  and  truck,  and  its  load  were  precipitated  into  the  river. 
For  the  damages  sustained  the  plaintiff's  sued  the  boards  of 
freeholders  of  the  two  counties,  and  Ward,  the  contractor,  in 
one  suit  in  the  form  of  an  action  on  the  case.  The  case  is 
before  the  court  at  this  time  on  a  demurrer  to  one  of  the  pleas 
filed  by  Ward. 

The  contracts  between  Ward  and  his  co-defendants  stipulate 
that  the  work  should  be  commenced  on  or  before  the  15th  of 
September,  1881,  and  that  the  permanent  bridge  should  be 
completed  and  ready  for  travel  within  twenty-nine  working 
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days  from  that  date,  with  au  agreement  that  $50  should  be 
deducted  from  the  contract  price  for  each  day  the  work  should 
be  delayed  beyond  the  specified  time;  and  there  are  a-llega- 
tions  in  the  declaration  of  negligence  in  the  failure  to  complete 
the  bridge  within  the  time  fixed  by  the  contract.  The  stipu- 
lation on  this  subject  must  be  laid  out  of  the  case  in  every 
phase  of  this  litigation ;  for  the  duty  to  provide  bridges  suit- 
able and  proper  for  travel,  is  a  public  duty,  and  the  general 
rule  is  that,  independent  of  a  statute,  no  suit  will  lie  against  the 
public  authorities  for  the  recovery  of  damages  occasioned  by 
the  mere  non-performance  of  such  a  duty — the  remedy  being 
by  indictment  or  mandamus.  Reock  v.  Mayor,  etc.,  of 
Newark,  4  Vroom  129 ;  Fray  v.  Jersey  City,  3  Vroom 
394;  Stew.  Dig.,  tit.  "Bridges,"  p.  112,  §  14.  The  statute 
{Rev.,  p.  1017,  §  121,)  which  was  before  the  court  in  TAver- 
more  v.  Freeholders,  5  Dutcher  245 ;  <S.  C,  2  Vroom  507,  does 
not  apply  to  the  mere  omission  or  delay  in  the  completion  of 
the  work.  It  relates  to  injuries  sustained  by  travelers,  arising 
from  the  insufficiency  or  want  of  repair  of  a  bridge  in  actual 
use,  and  leaves  intact,  in  other  respects,  the  general  doctrine 
of  the  law  that  a  suit  cannot  be  maintained  for  the  omission 
by  public  authorities  to  perform  a  public  duty.  Nor  will  the 
act  of  1860,  {Rev.,  p.  86,  §  9,)  which  was  before  the  court  in 
Ripley  V.  Freeholders,  aid  the  plaintiff  in  this  respect.  The  en- 
gagement of  Ward  to  complete  the  work  within  a  designated 
time  was  wholly  a  matter  of  contract  between  him  and  the 
boards  of  freeholders.  If  the  freeholders  saw  fit,  they  might 
give  the  contractor  further  time,  or  indulge  him  in  delays  in 
the  progress  of  the  work,  without  subjecting  him  to  liability 
for  the  inconvenience  suffered  by  individuals,  and  they  pro- 
vided the  means  of  securing  the  completion  of  the  work  within 
the  stipulated  time  by  a  per  diem  deduction  from  the  contract 
price. 

The  plaintiff's  case,  as  it  relates  to  each  and  all  of  the  de- 
fendants, is  restricted  to  the  cause  of  actiou  arising  from  the 
alleged  unsafe  condition  of  the  temporary  bridge. 

The  declaration  commences  with  an  allegation  of  the  duty 
of  the  board  of  freeholders  of  the  two  counties  to  keep  and 
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maiQtain  the  bridge  and  draw  in  good  repair,  so  that  it  would 
at  all  times  be  safe  and  in  good  condition  for  the  passage 
of  horses  and  vehicles,  with  their  loads,  over  and  across  said 
bridge. 

The  allegations  on  this  head,  so  far  as  they  relate  to  Ward, 
are  that,  by  his  contracts  with  his  co-defendants,  he  agreed 
that  he  would,  on  or  before  the  15th  day  of  September,  1881, 
erect  a  good,  substantial  temporary  roadway  over  said  river 
and  the  approaches  to  the  same,  according  to  the  specifications 
to  the  said  contract  annexed— such  temporary  roadway  to 
remain  until  the  completion  of  the  bridge,  and  that  he,  the 
said  Ward,  should  be  liable  for  all  damages  sustained  by 
reason  of  any  defective  or  improper  construction  of  said  work. 
It  is  also  averred  that,  by  the  specifications  annexed  to  the 
contracts  and  referred  to  therein  and  made  part  thereof,  it  was 
provided  that  the  said  contractor  should  execute  the  whole 
work  provided  for,  and  that  the  travel  should  be  accommoda- 
ted by  means  of  a  temporary  roadway  at  least  twenty  feet 
wide,  and  a  draw  forty  feet  opening,  that  could  be  easily 
worked  by  one  man,  and  that  if  more  than  one  man  was 
required,  said  Ward  was  to  furnish  another. 

The  declaration  then  avers  that  by  reason  of  the  premises, 
it  became  and  was  the  duty  of  all  the  defendants  to  construct 
and  cause  to  be  constructed  the  said  temporary  roadway  and 
draw  in  a  good  and  sufficient  manner,  so  as  to  make  it  suffi- 
ciently strong  and  safe  for  the  passage  of  horses,  wagons  and 
their  loads,  over  and  across  the  same. 

The  breach  assigned,  is,  that  the  defendants  did  not  con- 
struct or  cause  to  be  constructed  across  said  river  the  tempo- 
rary roadway  and  draw  in  a  good  and  sufficient  manner,  &c., 
but  did  construct  said  temporary  roadway  and  draw  in  such  a 
weak,  unsafe,  improper  and  insecure  manner  as  to  render  the 
tjanie  wholly  unfit  for  the  accommodation  of  the  public  travel. 

To  til  is  declaration  Ward  filed  several  pleas,  in  one  of 
which  he  pleaded  tiiat  he  constructed  the  said  temporary  road- 
way and  draw  in  the  manner  and  according  to  the  plans  and 
specifications  mentioned  and  referred  to  in  his  said  contracts, 
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and  according  to  the  directions  of  the  said  boards  of  freehold- 
ers, and  that  he  did  not  omit  anything  required  of  him  by  the 
terms  of  the  said  contracts;  so  that,  if  the  said  temporary 
roadway  and  draw  were  not  sufficient  for  the  purpose  intended, 
and  for  the  accommodation  of  the  public  travel,  it  was  not  his 
neglect  or  default. 

To  the  latter  plea  this  demurrer  was  filed. 

The  declaration  sets  out  in  detail  the  terms  of  the  contract 
between  Ward  and  his  co-defendants.  His  undertakings  with 
them  under  his  contracts  are  minutely  and  with  particularity 
spread  upon  the  face  of  the  declaration  in  the  form  of  aver- 
ments, which  make  his  contractual  duties  the  gravamen  of  tiie 
plaintiff's  cause  of  action  against  him.  His  undertakings 
with  his  co-defendants  are  prominently  made  a  premise  from 
which  is  deduced  the  duty  on  his  part  on  the  non- performance 
of  which  the  plaintiffs  place. their  right  to  recover  of  him,  in 
common  with  the  other  defendants,  damages  for  the  injury 
sustained,  and  his  covenant  to  make  good  to  his  co-defendants 
damages  sustained  by  reason  of  defective  or  improper  con- 
struction of  the  work,  appears  among  the  averments  which 
lead  to  the  duty  counted  upon.  The  allegation  of  a  duty  will 
not  sustain  or  aid  a  pleading.  It  is  an  allegation  of  a  mere 
matter  of  law,  and  is  not  traversable ;  the  sufficiency  of  the 
pleading  must  be  determined  upon  the  facts  from  which  the 
legal  duty  is  deduced.  Seymour  v.  Maddox,  16  Q.  B.  326. 
It  is  plain  upon  the  face  of  the  declaration  that  the  obligatiows 
of  this  defendant  to  his  co-defendants,  arising  from  the  terms 
of  his  contract  with  them,  are  made  the  foundation  of  the 
plaintiff's  cause  of  action  against  him. 

The  general  rule  of  law  is,  that  one  who  is  not  a  party  to  a 
contract,  cannot  sue  in  respect  of  a  breach  of  duty  arising  out 
,  of  the  contract.  Alton  v.  Midland  R.  R.  Co.,  19  C.  i?.  {N.  8.) 
213.  The  leading  case  on  this  subject  is  Levy  v.  Langridge, 
2  M.  &  W.  519;  S.  a,  4  Id.  337.  There  a  stranger  to  the 
contract  was  allowed  to  sue,  but  the  decision  was  expressly 
placed  upon  the  ground  of  fraud.  This  case  was  succeeded  in 
point  of  time  by  Winterboltom  v.  Wright,  10  M.  &  W.  109.    In 
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that  case  A  contracted  with  the  postmaster-general  to  provide 
a  mail-coach  to  convey  the  mail-bags  along  a  certain  line;  and 
B  contracted  to  horse  the  coach  along  the  same  line.  B  hired 
C  to  drive  the  coach.  It  was  held  that  C  could  not  maintain 
an  action  against  A  for  an  injury  sustained  by  him  while  driv- 
ing the  coach,  by  its  breaking  down  from  a  defect  in  its  con- 
struction. The  ground  of  decision  was  that  the  defendant's 
duty  with  respect  to  the  sufficiency  of  the  coach  arose  from  his 
contract;  and,  there  being  no  privity  of  contract  between  him 
and  the  plaintiff,  he  was  under  no  obligatioato  the  plaintiff 
on  which  tiie  latter  could  sue.  Winterbottom  v.  Wright  has 
been  followed  with  constant  approval  in  a  series  of  decisions 
in  the  English  courts.  Longmeid  v.  Holliday,  6  Exch.  761 ; 
Blackmore  v.  B.  &  E.  R.  R.  Co.,  8  E.  &  B.  1035,  1049 ;  Redie 
V.  R.  R.  Co.,  4  Exch.  244 ;  Allen  v.  Midland  R.  R.  Co.,  supra; 
Collis  v.  Selden,  L.  R.,  3  C.  P.  495 ;  Whart.  Neg.,  §§  430,  440. 
Its  standing  as  an  authority  was  not  impaired  by  the  decision 
of  the  Court  of  Appeals  in  Heaven  v.  Pender,  9  Q.  B.  Div. 
503.  This  court  and  the  Court  of  Errors,  substantially 
adopted  the  doctrine  of  Winterbottom  v.  Wright,  by  liolding 
that  no  duty  to  a  third  person  could  arise  out  of  a  contract  to 
which  he  was  a  stranger.  Cuff  v.  N.  &  N.  Y.  R.  R.  Co.,  6 
Vroom  17,  574. 

The  reason  on  which  this  doctrine  rests  is  obvious.  The 
object  of  the  parties  in  inserting  in  their  contract  specific  un- 
dertakings with  respect  to  the  work  to  be  done  is  to  create 
obligations  and  duties  inter  sese.  These  engagements  and  un- 
dertakings must  necessarily  be  subject  to  modifications  and 
waiver  by  the  contracting  parties.  If  third  persons  can 
acquire  a  right  in  the  contract  in  tiie  nature  of  a  duty  to  have 
it  performed  as  contracted  for,  the  parties  will  be  deprived  of 
control  over  their  own  contract — the  employer  will  have  taken 
from  him  the  power  to  direct  how  the  work  shall  be  done,  and 
the  employe  may  find  himself  under  responsibilities  to  third 
j)arties  whicii  do  not  exist  between  him  and  his  employer. 
The  inconvenience  which  would  arise  from  allowing  a  third 
person  to  have  such  an  interest  in  a  contract  to  which  he  was 
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not  a  party  is  referred  to  by  Lord  Abinger  in  Winterbottom  v. 
Wright,  He  said  :  "The  plaintiff  in  this  case  could  not  have 
brought  an  action  on  the  contract;  if  he  could  have  done  so, 
what  would  have  been  his  situation  supposing  the  postmaster- 
general  had  relca.sed  the  defendant?  that  would  at  all  events,- 
have  defeated  his  claim  altogether.  By  permitting  this  action 
[which  was  an  action  on  the  ease  for  negligence,]  we  should  be 
working  this  injustice,  that  after  the  defendant  had  done  every- 
thing to  the  satisfaction  of  his  employer.,  and  after  all  matters 
between  them  had  been  adjusted,  and  all  accounts  settled  on 
the  footing  of  their  contract,  we  should  subject  them  to  be 
ripped  open  by  this  action  oi  tart  being  brought  against  him." 

No  injustice  can  arise  from  the  application  of  the  principle 
adjudged  in  Winterbottom  v.  Wright;  for  if  the  work  con- 
tracted for  be  such  as  that  a  duty  exists  towards  third  persons 
with  respect  to  it,  the  party  who  contracts  to  have  the  work 
done  will  be  liable  for  damages  arising  from  a  breach  of  the 
duty,  although  the  injury  arose  from  the  fault  of  the  person 
with  whom  he  contracted.  Hole  v.  S.  &  S.  Railway  Co.,  6  H. 
&  N.  488.  And  he  will  have  remedy  over  against  the  wrong- 
doer, either  under  his  express  contract  to  pay  damages,  or 
under  a  contract  to  that  effect  which  the  law  will  imply.  In- 
habitants of  Woburn  v.  Hemhaw,  101  Mass.  193  ;  Chicago  v. 
Bobbins,  2  Black  418;  -S.  C,  4  Wall.  657;  City  of  Brooklyn  v. 
Brooklyn  City  R.  R.  Co.,  47  iV.  F.  475,  481. 

There  is  a  class  of  cases  in  which  a  person  performing  ser- 
vice or  doing  work  under  a  contract  may  be  held  in  damages 
for  injuries  to  third  persons,  occasioned  by  negligence  or  mis- 
conduct connected  with  the  execution  of  the  contract;  but 
these  are  cases  where  the  duty  or  lintibility  arises  independent 
of  the  contract.  Thus,  a  servant  carried  as  a  passenger  under 
a  contract  to  carry,  made  with  his  master,  who  purchased  the 
ticket,  may  sue  the  carrier  for  personal  injuries,  or  for  the  loss 
of  his  luggage,  through  the  negligence  of  the  carrier.  Here 
the  carrier's  liability  does  not  depend  upon  the  contract ;  the 
fact  that  the  servant  is  a  passenger  casts  a  duty  on  the  carrier 
to  carry  him  and  his  luggage  safely.     He  may  sue  in  case  for 
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a  breach  of  that  duty,  but  he  could  not  sue  upon  the  contract. 
Marshall  v.  York  R.  R.  Co.,  11  C.  B.  655 ;  Austin  v.  G.  I. 
P  R.  R.  Co.,  L.R.,S  Exch.  9 ;  WhaH.  Neg.,  §  439 ;  Dicey  on 
Parties  19.  Dalyell  v.  Tyrer,  E.,  B.  <Ss  E.  899,  which  is  some- 
times cited  as  being  in  conflict  with  Winterbottom  v.  Wright, 
belongs  to  the  class  of  cases  just  mentioned.  So,  also,  to  quote 
the  language  of  Parke,  B.,  "  if  a  mason  contracts  to  erect  a 
bridge  or  other  work  in  a  public  road,  which  he  constructs, 
but  not  according  to  contract,  and  the  defects  of  which  are  a 
nuisance  to  the  highway,  he  may  be  responsible  for  it  to  a 
third  person  who  is  injured  by  the  defective  construction,  and 
he  cannot  be  saved  from  the  consequences  of  his  illegal  act 
by  showing  that  he  was  also  guilty  of  a  breach  of  contract  and 
responsible  for  it."  Longmeid  v.  Holliday,  6  Exch.  767.  In 
cases  of  this  description  the  wrong  done  and  the  liability  for  it 
are  independent  of  the  contract,  and  that  liability  is  not  taken 
away  by  the  mere  fact  of  the  existence  of  a  contract  between 
the  wrongdoer  and  some  third  person.  But  it  is  unnecessary 
to  pursue  this  subject  further,  or  at  this  time  to  examine  into 
the  bounds  or  applicability  of  this  doctrine  to  the  situation  of 
these  parties.  That  question  is  not  now  before  the  court.  The 
plaintiff's  declaration  sets  out  the  terms  of  the  contract  between 
the  contractor  and  his  co-defendants  and  relies  upon  it,  and  the 
plea  demurred  to  is  substantially  an  averment  of  performance 
of  the  contract  as  between  the  contracting  parties. 

Nor  will  the  fact  that  the  defendant's  contract  related  to  a 
structure  for  public  use  alter  the  position  of  this  case.  Two 
New  York  cases  were  cited  on  this  head — Robinson  v.  Cham- 
berlin,  34  N.  Y.  389,  and  Johnson  v.  Bddm,  47  Id.  130.  In 
those  cases  the  court  held  that  individuals  who,  in  pursuance 
of  a  statute,  contracted  with  the  state  to  keep  the  canals  in  re- 
pair were  liable  in  damages  for  injuries  to  a  canal  boat  caused 
by  the  want  of  repair  of  a  lock.  The  liability  was  put  upon 
the  ground  that  the  contractors  were  public  officers,  and  that 
the  contract  to  repair  created  a  duty  analogous  to  that  which 
might  arise  from  an  obligation  to  repair  by  prescription  ratione 
tenure,  or  by  act  of  parliament.     The  reasoning  of  these  ca-ses 
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does  not  apply  to  the  case  in  hand.  The  statute  on  this  sub- 
ject is  explicit.  It  lays  the  duty  of  making  and  repairing 
bridges  upon  the  boards  of  chosen  freeholders,  and  imposes 
upon  them  liability  for  the  insufficiency  or  want  of  repair. 
The  power  to  plan  the  structure  of  a  bridge,  to  contract  for' 
building  it,  and  specify  the  n>aterials  and  workmanshi[),  is 
implied.  Such  a  contract  creates  the  ordinary  relation  of  em- 
ployer and  employe.  It  does  not  put  off  from  the  board  of 
chosen  freeholders  the  duty  and  responsibility  which  the 
statute  fixes  upon  them ;  nor  does  it  create  any  duty  or 
liability  on  the  part  of  the  other  contracting  party,  except 
such  as  arises  inter  sese  from  the  terms  of  the  contract. 

The  defendant,  by  this  plea,  exonerates  himself  from  all 
blame.  He  repels  the  imputation  of  personal  negligence  on 
his  part,  and  avers  that  if  the  temporary  roadway  and  draw 
were  not  adequate  for  the  purpose  intended,  the  inadequacy 
was  not  due  to  any  neglect  or  fault  on  his  part.  The  criticism 
on  this  plea  is  that  it  does  not  aver  that  the  temporary  bridge 
was  a  good  and  substantial  roadway.  If  this  criticism  be  well 
founded,  then  the  contractor  for  a  railroad  bridge  will  be 
responsible  to  passengers  injured,  for  defects  in  the  bridge  due 
to  imperfections  in  the  architect's  plans ;  and  the  contractor 
fbr  the  Brooklyn  bridge  would  be  under  a  responsibility  for 
the  insecurity  of  the  structure  occasioned  by  defects  in  the 
plans  of  the  engineer.  The  answer  to  this  criticism  is  that 
the  defendant  was  under  no  obligation  to  make  the  temporary 
roadway  a  good  and  substantial  structure,  except  under  the 
terms  of  his  contract,  and  that  if  he  was  in  no  personal  default, 
he  cannot  be  held  for  the  injuries  sustained. 

In  Hyarns  v.  Webster,  L.  R.,  2  Q.  B.  264,  the  defendant, 
under  a  contract  with  the  metropolitan  board,  opened  a  public 
highway  for  the  purpose  of  constructing  a  sewer.  Three  or 
four  months  after  the  work  was  finished,  damage  ensued  from 
plaintiff's  horse  stumbling  in  a  hole  in  the  road.  The  filling 
in  of  tiie  road  had  been  properly  done  by  the  defendant,  and 
the  hole  was  owing  to  the  natural  subsidence  of  the  materials, 
which  sometimes  takes  place  sooner  or  later  after  such  au 
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excavation.  The  jury  negatived  negligence  in  the  filling  in. 
The  court  held  that  the  obligation  of  the  defendant  as  between 
him  and  the  public  ceased  as  soon  as  he  had  properly  rein- 
stated the  road,  and  that  it  was  the  duty  of  the  authorities  to 
look  after  the  subsequent  repairs,  whether  rendered  necessary 
by  subsidence  or  ordinary  wear  and  tear ;  and  that  there  being 
no  personal  negligence  in  the  defendant,  he  was  not  liable. 
This  judgnient  was  affirmed  on  appeal.     L.  R.,  4  Q.  B.  138. 

The  plea  demurred  to  is  a  complete  answer  to  the  gravamen 
of  the  plaintiff's  cause  of  action  as  set  out  in  his  declaration; 
and  we  also  think  that  the  declaration,  being  founded  on  the 
contracts  between  the  defendants,  is  not  in  proper  form  as 
against  the  defendant.  If  he  is  liable  for  the  injury  com- 
plained of,  it  must  be  upon  the  ground  of  some  wrongful  act 
or  negligence — a  tort  as  distinguished  from  a  mere  breach  of 
contract ;  and  the  declaration  does  not  contain  the  necessary 
averments  to  charge  a  tortious  act.  Precedents  appropriate  to 
such  a  case  will  be  found  in  Hyams  v.  Websta^,  supra,  and  in 
Gray  v.  Pullm,  5  B.  &  S.  970. 

On  either  ground  there  must  be  judgment  against  the 
plaintiffs  on  this  demurrer. 


JOHN  J.  ATKINSON  v.  ISAAC  PEINE,  GEORGE  M.  WARD  AND 
BRADLEY  REDFIELD,  IMPLEADED,  &c. 

1.  Where  a  defendant  who  has  been  arrested  under  a  capias  ad  responden- 
dum in  a  civil  suit,  and  lias  given  bail  to  the  sheriff,  is  afterwards,  and 
before  the  return-day  of  the  process,  arrested  on  a  criminal  charge,  and 
is  afterwards  indicted  and  convicted  and  sentenced  to  the  state  prison, 
the  bail  to  the  sheriff  may  obtain  an  exoneration  of  tlieir  liability  on 
the  bail-bond  by  first  filing  special  bail  and  then  surrendering  the 
principal  by  means  of  a  habeas  corpus,  wiiile  the  principal  is  in  jail 
under  commitment  upon  the  criminal  charge,  or  by  motion  after  he  is 
put  under  sentence. 

2.  Bail  to  the  sheriff,  who  liave  been  misled  by  proceedings  in  court  for 
their  exoneration   irregularly  taken  without  special  bail  being  filed, 
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and  the  principal  being  brought  into  court  by  habeas  corpus  for  the 
purpose  of  a  surrender,  may  obtain  relief,  by  an  application  to  the 
court,  under  section  94  of  the  Practice  act,  which  empowers  the  court, 
by  a  rule  of  court,  to  give  sucli  relief  to  the  plaintiff  and  defendant  in 
the  original  action,  and  to  the  bail  upon  the  bail-bond,  as  is  agreeable 
to  justice  and  reason.  i2«v.,  p.  863. 
3.  A  writ  of  error  will  lie  upon  an  order  of  the  court  made  in  a  cause 
setting  aside  proceedings  against  bail  and  exonerating  them  from  lia- 
bility on  the  bail-bond. 

On  error  to  Camden  Circuit  Court. 

The  defendants  above  named  became  sureties  on  a  bail-bond 
given  to  the  sheriff  of  Camden  county  by  one  Horace  Ham- 
mill,  who  had  been  arrested  upon  a  capias  ad  respondendum 
issued  out  of  the  Camden  Circuit  Court,  at  the  suit  of  Atkin- 
son, in  an  action  of  assumpsit. 

Hammill  did  not  appear,  according  to  the  condition  of  the 
bail-bond,  by  putting  in  special  bail. 

Atkinson  took  an  assignment  of  the  bail-bond  and  brought 
suit  upon  it. 

On  application  of  the  defendants  in  error  as  sureties  on  tho 
bond,  the  Circuit  Court,  on  the  5th  of  October,  1882,  made 
an  order  setting  aside  the  proceedings  on  the  bail-bond,  and 
ordering  the  bail-bond  to  be  cancelled. 

This  writ  of  error  brings  up  for  review  the  order  last  men- 
tioned. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff  in  error,  H.  M.  Cooper. 
For  the  defendants  in  error,  H.  A.  Drake. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  Thejurisdiction  of  the  court  to  make  such  an  order 
as  that  under  review  is  given  by  section  94  of  the  Practice  act, 
which  provides  that  if  special  bail  be  not  put  in  and  perfected  in 
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due  time,  the  plaintiff,  after  an  assignment  of  the  bail-bond,  may- 
bring  an  action  upon  the  bond  in  his  own  name,  and  that  the 
court  in  which  the  action  is  brought  may,  by  rule  of  court, 
give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail  upon  the  bail-bond,  as  is  agreeable  to 
justice  and  reason  ;  and  such  rule  shall  have  the  nature  and 
effect  of  a  defeasance  of  such  bail-l;oud.  Ilev.,  p.  863.  This 
section  is  substantially  a  re-enactment  of  4  and  5  Anne,  c.  16, 
§  20.  It  gave  to  the  plaintiff  in  this  action  the  right  to  take 
an  assignment  of  the  bail-bond,  and  to  sue  on  it,  and  made  the 
right  available  to  him  on  the  condition  that  the  bail-bond  and 
the  suit  upon  it  should  be  subject  to  the  control  of  the  court 
upon  equitable  grounds.  Inasmuch  as  the  grounds  for  equita- 
ble relief  generally  relate  to  the  proceedings  in  the  action  in 
which  the  bail-bond  was  given,  it  became  the  settled  law  that 
the  plaintiff  could  sue  on  the  bond  only  in  the  same  court  in 
which  the  original  suit  was  pending,  unless  some  special  cir- 
cumstances warranted  a  departure  from  the  rule.  Florence  v. 
Shumar,  5  Vroom  455. 

The  capias  in  the  original  suit  was  issued  December  22d, 

1881,  and  was  returnable  on  the  second  Tuesday  in  January, 

1882.  Ham  mill  was  arrested  and  was  released  from  arrest  on 
giving  a  bail-bond  executed  by  Albert  Merritt,  dated  Decem- 
ber 27th,  1881  ;  and  on  the  same  day  the  sheriff  returned  the 
writ  that  he  had  taken  a  bail-bond  with  the  name  of  Merritt 
as  bail,  pursuant  to  section  51  and  section  52  of  the  Practice 
act.  En\,  p.  856.  In  some  way  Hammill  got  into  the  cus- 
tody of  the  sheriff  again  on  the  31st  of  December,  1881,  and 
Merritt  was  released  from  his  liability  as  surety  on  the  bail- 
bond — probably  by  a  voluntary  surrender  accepted  by  the 
sheriff  in  discharge  of  Merritt  as  bail.  Florence  v.  Shumar, 
supra;  Dalbey  v.  Lowenstein,  5  Vroom  465.  On  the  2d  of 
January,  1882,  Hammill  was  again  released  from  custody, 
the  sherilF  having  accepted  a  new  bail-bond  executed  by  Prine, 
Ward  and  Red  field,  the  defendants,  dated  January  ^d,  1882. 
Another  return  was  then  endorsed  on  the  writ  that  a  bail- 
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bond  had  been  taken,  with  the  names  of  Prine,  Ward  and 
Red  field  as  bail. 

The  endorsement  on  the  writ  returning  Mjerritt  as  bail  and 
that  returning  the  defendants  as  bail  are  in  the  handwriting 
of  the  sheriff,  but  were  not  signed  by  him.  In  this  proceed- 
ing they  must  be  taken  to  be  severally  returns  by  the  sheriff 
to  the  writ.  The  latter  endorsement  was  manifestly  made  on 
or  before  January  3d,  1882,  for  on  that  day  the  bail-bond 
executed  by  the  defendants  was  filed  by  the  sheriff.  These 
returns  were  made  before  the  return-day  of  the  writ.  The 
other  endorsement — **  C.  C.  C." — which  appears  on  the  writ, 
must,  as  a  legal  return  to  the  writ,  be  disregarded,  for  it  is 
plain  that  it  was  made  after  the  return-day  of  the  writ,  and 
upon  facts  occurring  after  that  time. 

It  must  be  assumed,  I  think,  upon  the  facts  appearing 
before  the  court,  that  the  bail  bond  executed  by  the  defend- 
ants was  a  valid  and  legal  bond.  If  they  are  entitled  to  the 
relief  they  obtained  in  the  court  below,  they  became  entitled  to 
it  in  virtue  of  things  occurring  after  the  3d  of  January, 
1882. 

The  return-day  of  the  writ  came  on  the  10th  of  January, 
1882.  The  defendants,  as  bail  to  the  sheriff,  had  that  day  and 
the  next  day  within  which  to  put  in  special  bail  in  exoneration 
of  their  liability  on  the  bail-bond.     Rev.,  p.  860,  §  72. 

On  the  4th  of  January,  1882,  Hammill  was  committed  to 
the  custody  of  the  sheriff  as  jailer,  on  a  criminal  charge  of 
forgery.  He  was  afterwards  indicted  for  the  forgery  and  con- 
victed before  the  Court  of  Oyer  and  Terminer  of  Camden 
county  and  sentenced  to  imprisonment  in  the  state  prison  for 
a  term  of  ten  years.  From  the  time  of  his  commitment  to 
jail  on  the  criminal  charge,  on  the  4th  of  January,  until  the 
15th  of  March,  1882,  when  he  was  taken  to  the  state  prison, 
Hammill  remained  in  jail  in  the  custody  of  the  sheriff  as 
jailer.  The  defendants  might  have  put  in  special  bail  in  dis- 
charge of  their  liability  on  the  bail-bond,  and  then  have  ob- 
tained an  exoneration  of  their  liability  as  special  bail  by  sur- 
rendering the  principal  by  means  of  a  writ  of  habeas  corpus, 
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SO  long  as  he  remained  in  jail  under  comraitment  on  the  crimi- 
nal charge,  or  by  motion  after  he  was  put  under  sentence. 
Way  V.  Wright,  5  Mete.  380,  385;  Sfee/man  v.  3Iattix,  9 
Vroom  247,  251. 

The  affidavits  show  that  on  the  11th  of  January,  the  day 
within  which  special  bail  might  have  been  regularly  put  in, 
the  defendants  attended  court  to  do  whatever  might  be  re- 
quired of  them  in  order  to  fulfil  the  condition  of  the  bail- 
bond  ;  that  the  counsel  of  Hammill  stated  to  the  court,  in 
open  court,  that  the  defendants  were  in  court  desiring  to  be 
released  from  the  bail-bond  by  the  render  of  Hammill  into 
custody;  that  in  his  (the  counsel's)  opinion  it  was  not  neces- 
sary or  advisable  that  the  said  Hammill  should  be  brought 
into  court  by  the  sheriff,  in  whose  custody  he  then  was,  in 
order  that  the  bail  might  render  him  to  the  sheriff  in  dis- 
charge of  bail.  The  court  thereupon,  on  motion  of  the  attor- 
ney of  Hammill,  made  an  order  reciting  that  the  defendant 
was  in  the  custody  of  the  sheriff,  and  ordering  the  sheriff  to 
return  the  writ  "  C.  C.  C,"  which  by  statute  means  that  the 
sheriff  had  taken  and  had  the  defendant's  body  in  custody. 
Rev.f  p.  856,  §  51.  This  order  was  entered  in  the  minutes 
January  11th,  1882;  and  it  is  manifest  that  the  sheriff,  in 
obedience  to  it,  endorsed  the  return  of  "  C.  C.  C."  on  the  writ 
as  an  official  acknowledgment  that  he  had  the  defendant  in 
his  custody  under  the  writ.  The  defendants  were  in  court 
when  these  proceedings  took  place,  and  the  court  below  very 
properly  said  that  their  conduct  was  characterized  by  good 
faith,  and  that  the  testimony  showed  that,  if  they  had  not  been 
informed  of  their  release  by  the  return  of  the  sheriff  and  the 
order  of  the  court,  they  would  have  had  special  bail  put  in  and 
gone  through  the  formality  of  a  surrender.  The  bail,  with- 
out any  fault  on  their  part,  were  misled  by  these  proceedings. 

The  order  of  January  11th,  1882,  was  irregular.  The 
plaintiff  might  have  applied  to  the  court  to  set  it  asjde.  If 
such  an  application  had  been  made,  the  defendants  would  have 
been  in  the  position  to  obtain,  by  formal  proceedings,  the  re- 
lief they  ought  to  have  had  and  which  they  thought  they  had 
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obtained  by  the  proceedings  of  the  11th  of  January.  Instead 
of  adopting  that  f^ourse,  the  plaintiff,  on  the  14th  of  January, 
took  an  assignment  of  the  bail-bond,  and  on  the  30th  of 
March  brought  suit  on  it. 

I  agree  with  the  court  below  that  under  the  circumstances' 
it  would  be  most  inequitable  to  hold  the  defendants  on  the 
bail-bond.     The  facts  make  out  a  strong  claim  on  the  part  of 
the  defendants  to  relief  such  as  the  court  is  empowered  to 
afford  for  the  relief  of  bail. 

The  application  in  the  court  below  was  heard  irregularly  on 
€.v  parte  affidavits  served,  instead  of  depositions  taken  on 
notice.  Baldwin  v.  Flagg,  14  Vroom  495.  But  this  irregu- 
larity has  been  waived  by  the  parties  in  acquiescing  in  the 
mode  adopted  for  presenting  the  case. 

The  question  whether  a  writ  of  error  will  lie  upon  such  an 
order  is  raised. 

It  is  now  settled  that  the  rule  that  error  will  lie  only  upon 
proceedings  which  are  according  to  the  course  of  the  common 
law  lias  been  abrogated  in  this  state.  If  the  decision  of  the 
inferior  court  be  in  the  nature  of  a  final  judgment,  and  is  in  a 
matter  not  resting  in  the  discretion  of  the  court,  error  will  lie. 
Eames  v.  Stiles,  2  Vroom  490;  Adanis  v.  Disston,  15  Id.  662. 
The  order  in  question  is  one  that  the  court  is  empowered  to 
make  in  a  cause.  It  is  a  final  order  operating  as  a  judgment 
which  will  finally  determine  the  rights  of  the  parties.  It  is 
not  an  order  which  the  court  might  or  might  not  make  as  an 
act  of  grace  or  discretion.  The  court,  upon  such  an  applica- 
tion being  made  to  it,  is  called  upon  to  decide  the  legal  right 
of  the  bail  to  relief,  on  principles  which  shall  be  agreeable  to 
justice  and  reason,  and  not  as  an  act  of  grace  or  discretion. 
From  such  a  decision  error  will  lie. 

The  order  should  be  affirmed,  with  costs. 

Vol.  XVII.  3 
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Topf  V.  West  Shore  and  Ontario  Terminal  Co. 


MICHAEL  TOPF  ET  AL.  v.  THE  WEST  SHORE  AND  ONTARIO 
TERMINAL  COMPANY. 

1.  Misjoinder  of  counts  will  support  a  demurrer  to  the  whole  declaration, 
but  it  is  not  a  defect  which  will  make  an  individual  count  bad.  The 
demurrer  being  to  the  individual  count,  must  be  overruled. 

2.  An  allegation  that  the  defendant  knowingly  permitted  a  third  person 
to  use  the  property  of  the  defendant  in  a  manner  that  was,  per  se,  injur- 
ious to  the  adjacent  land  of  plaintiff,  imputes  an  actionable  wrong  to 
him.  -  - 


On  demurrer  to  narr. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scddder. 

For  the  plaintiffs,  A.  Zabriskie. 

For  the  defendant,  A.  Q.  Garretson. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  action  is  in  case.  The  first  and 
third  counts  are  in  case,  and  the  second  count  of  the  declara- 
tion is  in  trespass. 

The  defendant  has  demurred  to  the  second  count,  and  also 
to  the  third  count. 

The  second  count  being  in  trespass  is  misjoiued.  Mis- 
joinder of  couiilii  will  support  a  demurrer  to  the  whole  decla- 
ration, but  it  is  not  a  defect  which  makes  the  single  count 
bad.  The  demuner  being  to  the  individual  count,  must  be 
overruled.  Kingdon  v.  I^ottle,  1  M.  &  S.  355 ;  Brill  v.  Neele, 
1  ChiUy  619  n.;   1  Chilly's  PL  206. 

The  third  count  alleges  that  the  defendant  knowingly  per- 
mitted a  third  person  to  use  the  property  of  the  defendant  in 
a  manner  that  was,  per  se,  injurious  and  destructive  to  the 
adjacent  laud  of  the  plaintiff.     The  count,  in  substauce,  im- 


FEBRUARY  TERM,  1884.  35 

Zabriskie  v.  Spielman. 

putes  co-operation  of  the  defendant  in  the  alleged  wrongful 
act. 

This  count  does  not  present  the  defendant  in  the  character 
of  an  emi)loyer  who  employs  an  independent  contractor  to 
execute  a  work  not  in  itself  a  nuisance.  On  the  contrary,  it 
charges  that  the  undertaking  was,  per  se,  dangerous  and 
destructive,  and  the  alleged  fact  that  the  defendant  permitted 
his  property  to  be  used  for  such  purpose  makes  him  a  partici- 
pant in  the  injurious  act. 

The  rule  which  exempted  the  company  from  liability  in 
Cuff  V.  Newark  and  New  York  R.  li.,  6  Vroom  17,  is  not 
applicable  here. 

There  the  work  to  be  done  was  not  in  itself  a  nuisance,  and 
the  injury  resulted  from  the  negligence  of  a  contractor  exer- 
cising an  independent  employment. 

Here  the  averments  of  the  declaration  show  that  without 
the  assent  of  the  defendants  the  alleged  wrong  could  not  have 
been  perpetrated. 

This  fact  brings  the  case  within  the  legal  principle  upon 
which  the  judgment  in  Del.,  Lack,  d-  West.  R.  R.  v.  Salmon,  10 
Vroom  299,  was  supported.  In  that  case  J  ustice  Depue,  after 
stating  that  the  injury  was  caused  by  the  locomotive  of  another 
corporation  which  was  permitted  by  the  defendant  to  use  its 
track,  said:  "The  defendants'  road  was  under  their  manage- 
ment and  control.  The  track  and  road-bed  were  under  their 
coniri>l  and  possession,  and  if  they  knowingly  suffered  and 
permitted  another  coiupany  to  make  it  a  place  of  danger  they 
are  responsible  in  damages." 

Tiie  demurrer  is  not  well  taken  to  either  count. 


JOHN  C.  ZABRISKIE  v.  CHARLES  SPIELMAN. 

A  promissory  note,  to  be  the  subject  of  sale,  must  be  an  existing,  valid  note 
in  the  hands  of  the  payee,  and  given  for  some  actual  consideration,  so 
that  it  can  be  enforced  between  the  parties.     One  who  buys  it  of  the 
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payee  witli  tlie  knowledge  that  he  sells  it  for  the  benefit  of  the  maker, 
takes  the  precise  place  of  the  payee  with  respect  to  the  defence  of 
usurv. 


Ou  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Sotjdder. 

For  the  .plaintiff,  Charles  H.  Voorhis. 
For  the  defendant,  E.  D.  G'dlmore. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  defence  in  this  case  was  usury^ 
The  notes  sued  upon  were  the  notes  of  the  defendant.  Spiel- 
man,  which  he  put  in  the  hands  of  a  broker  named  Lamb,  to 
dispose  of. 

The  plaintiff  testifies  that  he  knew  when  he  took  the  notes 
that  Lamb  was  not  the  owner  of  them,  and  that  he  purchased 
them  from  Lamb  at  less  than  their  face  value. 

The  mere  fact  that  a  broker  intervened  did  not  change  the 
character  of  the  transaction.  The  purchase  of  the  maker's 
note  under  such  circumstances,  at  a  shave,  was  as  clearly 
usurioijs  as  if  the  negotiation  had  been  with  the  principal  in 
person.  If  tlie  statute  against  usury  could  be  so  readily 
evaded,  it  would  exert  very  slight  influence  in  repressing  the 
evil  at  which  it  is  aimed. 

The  transaction,  in  effect,  was  simj)Iy  this:  Zabriskie,  the 
plaintiff,  was  the  capitalist.  He  furnished  Lamb,  the  broker, 
with  money  to  buy  notes  for  him,  and  Lamb  went  to  Spiel- 
man  and  purchased  Spielman's  notes  at  a  shave,  which  was 
divided  between  the  broker  and  his  principal.  Tliis  state- 
ment stamps  the  transaction  an  unlawful  one. 

A  promissory  note,  to  be  the  subject  of  sale,  must  be  an  ex- 
isting, valid  note  in  the  hands  of  the  payee,  and  given  for 
some  actual  consideration,  so  that  it  can  be  enforced  between 
the  original  parties. 
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Having  no  pre-existing  validity  to  give  it  the  character  of 
an  enforceable  contract,  life  cannot  be  imparted  to  it  through 
a  usurious  sale.  One  who  buys  it  of  the  payee  with  knowl- 
edge of  the  fact  that  he  sells  it  for  the  benefit  of  the  maker, 
takes  the  precise  place  of  the  payee  with  respect  to  the  defence 
of  usury.     Hall  v.  Earnest,  36  Bay^b.  585. 

This  doctrine  has  been  fully  recognized  in  our  own  state. 
Campbell  v.  Nichols,  4  Vi-oom  81. 

The  rule  to  show  cause  should  be  made  absolute,  and  a  new 
trial  granted. 


JOHN  W.  WESTERVELT  v.  ISAAC  D.  DEMAREST  ET  AL. 

The  publication  by  savings  bank  directors  that  "directors  and  stock- 
holders are  personally  responsible  for  its  debts,"  does  not  constitute  a 
contract  with  those  who  may  make  deposits ;  but  if  the  statement  is 
false  it  lays  the  foundation  for  an  action  for  deceit. 


Rule  to  show  cause.  The  facts  appear  fully  in  the  opinion 
of  the  court. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  Bedle,  Muirheid  &  McGee. 

For  the  defendants,  Clunies  H.  Foo?7u's  and  W.  I^F.Johnson^ 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  cause  was  tried  before  the  Bergen 
county  Circuit  Court,  by  consent,  without  a  jury.  The  trial 
judge  found  the  facts  to  be  as  hereafter  stated.  The  defend- 
ants, directors  of  the  Hackensack  Savings  Bank,  authorized 
the  publication  in  a  Bergen  county  newspaper,  from  April 
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29th,  1873,  to  May  1st,  1874,  of  the  following  advertise- 
ment : 

"  Hackensack  Savings  Bank. 
"  Directors  and  Stockholders  Personally  Responsible. 

"  Directors : 

"  Isaac  D.  Demarest,  Charles  H.  Voorhis, 

"John  H.  Banta,  Abraham  Collerd, 

"  Edward  A.  "Walton,  Henry  H.  Yoorhis, 

"  Garret  A.  Lydecker. 

"  C.  H.  Yoorhis,  Fres.  and  Treas. 

"A.  D.  Brower,  Secretary. 

"  Open  daily,  at  the  First  National  Bank,  from  10  A.  m.  to 
3  P.  M.,  and  on  Saturday  evenings  from  6  to  8  o'clock. 

"  Money  deposited  on  the  first  business  day  of  the  month, 
will  bear  interest  from  the  first  day  of  the  month. 

"  Money  deposited  after  the  first  business  day  of  the  month, 
will  bear  interest  from  the  first  day  of  the  next  month.  In- 
terest 6  per  cent,  on  all  sums." 

The  plaintiff  saw  this  advertisement  in  the  newspaper,  and 
because  of  it,  became  a  depositor  in  said  bank. 

He  made  his  first  deposit  on  the  26th  of  February,  1874, 
and  various  deposits  thereafter. 

On  the  pass-book  given  to  him  by  the  bank,  in  which  his 
deposits  were  entered  by  the  bank  officers,  there  was  the  fol- 
lowing printed  statement:  " The  directors  and  stockholders 
are  personally  responsible  for  all  debts  and  engagements  of 
the  bank." 

In  November,  1879,  the  bank  became  insolvent  and  passed 
into  the  control  of  the  Chancellor. 

The  plaintiff  brought  this  suit  against  the  directors  in  1882, 
to  recover  the  amount  he  had  deposited  in  the  bank. 

The  right  of  action  is  based  upon  the  allegation  that  the 
defendants  agreed,  in  consideration  of  the  deposit  being  made 
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in  the  bank,  that  they  would  be  personally  responsible  there- 
for and  pay  the  same  upon  demand. 

Such  an  agreement  to  answer  for  the  debt  or  default  of 
another  is  within  the  statute  of  frauds,  and  to  give  it  the 
character  of  a  legal  obligation,  a  note  or  memorandum  thereof 
in  writing,  signed  by  the  defendants  is  requisite. 

The  plaintiff  insists  that  a  contract  on  the  part  of  the  de- 
fendants to  pay  him  arises  out  of  the  publication  by  them  of 
the  advertisement  in  the  newspaper,  and  the  entry  of  the  same 
statement  in  the  pass-book. 

There  is  nothing  in  the  rules  of  the  bank  which  declares 
that  the  directors  or  stockholders  shall  be  personally  respon- 
sible for  its  debts.  If  a  contract  exists  it  must  be  found  in 
the  statement  authorized  by  the  defendants  that  the  "directors 
and  stockholders  were  personally  responsible." 

A  contract  is  an  agreement  inte>'  paries,  for  sufficient  con- 
sideration, to  do  or  not  to  do  a  particular  act.  It  is  manifest 
that  the  essential  features  of  a  contract  are  not  present  here. 
The  publication  was  a  mere  representation  that  a  certain  fact 
existed,  which  cannot,  in  legal  contemplation,  be  viewed  as  an 
agreement,  without  utterly  disregarding  the  distinction  between 
an  ex  parte  statement  and  a  contract.  If  the  published  state- 
ment had  been  that  stockholders  alone  were  personally  respon- 
sible, the  idea  that  thereby  a  contract  arose  on  the  part  of  the 
directors  that  the  stockholders  were  personally  liable,  would 
not  even  have  been  suggested.  The  fact  that  the  advertise- 
ment included  the  directors  in  the  asserted  liability  cannot 
transform  a  mere  representation  into  a  bargain.  The  language 
used  contains  no  undertaking  that  the  directors  will  pay  future 
depositors.  It  does  not  purport  to  create  any  liability  what- 
ever, or  to  enter  into  any  engagement,  but  asserts  that  a 
liability  already  existed.  It  is  not  in  the  form  of  a  present 
undertaking  or  agreement  to  pay.  If  a  contract,  it  embraces 
in  its  terms  both  directors  and  stockholders.  No  authority 
appears  to  charge  the  latter  with  such  an  obligation;  the  lan- 
guage used  is  inapt  and  insufficient  for  that  purpose,  and  could 
not  have  been  so  intended  or  understood. 
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It  is  clear  that  no  contract  was  entered  into  between  these 
parties  and  tiiat  no  recovery  can  be  had  on  the  ground  of  a 
contract  liability.  But  the  statement  that  directors  and  stock- 
holders were  responsible  for  all  debts  and  engagements  of  the 
bank  was  false,  to  the  knowledge  of  defendants,  and  therefore 
fraudulent.  It  appearing  as  one  of  the  findings  of  fact  in  the 
case  that  the  plaintiff  made  his  deposits  relying  upon  the  truth 
of  this  statement,  he  would  be  entitled  to  recover  the  loss  he 
sustained  by  acting  upon  it,  in  an  action  for  deceit.  It  also 
appears  from  the  pass-book  that  entries  to  the  credit  of  the 
plaintiff  were  made  in  it  by  the  bank  officers  on  the  1st  day 
of  May  and  1st  day  of  November,  in  each  year  from  1873  to 
1879,  inclusive.  The  return  of  this  pass-book  to  the  plaintiff 
on  each  of  these  occasions,  with  the  aforesaid  printed  state- 
ment upon  it,  was  a  reiteration  of  the  false  representation,  and 
it  is  manifest  that  thereby  the  ])laintiff  was  induced  to  permit 
his  deposits  to  remain  and  accumulate  in  the  bank. 

This  deceit  having  been  practiced  by  the  defendants  within 
six  years,  they  could  not  avail  themselves  of  the  statute  of 
limitations  as  a  defence.  Although  recovery  in  this  case  can- 
not be  maintained  upon  the  basis  of  a  contract,  it  is  obvious 
that  the  granting  of  a  new  trial  would  be  of  no  avail  to -the 
defendants,  for  the  pleadings  would  be  amended  by  the  trial 
court,  and  upon  the  incontrovertible  facts  a  verdict  must 
necessarily  pass  in  favor  of  the  plaintiff  for  the  loss  the  false 
representation  has  occasioned. 

That  loss  was  the  sum  deposited,  with  interest,  beiag  the 
same  amount  for  which  the  verdict  has  been  found  in  this 
case.  The  plaintiff  being  clearly  entitled  to  recover  the  sum 
found,  the  necessary  amendment  may  be  made. 

The  rule  to  siiow  cause  should  be  discharged. 
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KHINEHART  MOEBUS  v.  JOHN  BECKER. 

Where  two  persons  were  gunning  together,  and  wliile  one  was  sitting 
on  the  fence  his  gun  was  discharged  by  pointing  it,  or  the  turning  of 
the  rail,  whereby  the  other  was  wounded,  the  court  properly  left  it  to 
the  jury  to  say  whether  there  was  negligence. 

There  are  cases  in  which  the  court  may  instruct  the  jury  to  find  negli- 
gence, but  these  are  such  that  both  the  facts  and  the  inferences  to  be 
drawn  from  them  are  indisputable,  so  that  if  a  verdict  were  returned 
against  them,  ii  must  be  set  aside. 


The  plaintiff  and  defendant,  both  minors,  were  gunning  on 
November  7th,  1882,  in  South  Brunswick  township,  Middle- 
sex county.  As  they  were  sitting  on  a  fence,  about  fifty  feet 
apart,  Becker  asked  Moebus  to  pick  up  a  stone  for  him  to 
shoot  at ;  he  assented,  came  within  fifteen  feet  of  where 
Becker  was  sitting,  stooped  to  pick  up  a  small  stone ;  as  he  did 
so,  Becker  said,  "  No,  not  that,"  but  pointing  with  his  gun  to 
another,  he  said,  "  that  one."  Moebus  stooped  again  to  pick 
up  the  stone  indicated,  and  as  he  did  so  he  was  shot  in  the 
fleshy  part  of  the  left  thigh  by  the  defendant's  gun,  which  was 
accidentally  discharged.  At  the  time,  Becker  sat  on  a  fence, 
apparently  a  §trong  one,  on  the  line  of  the  railroad,  with 
the  gun  cocked  and  loaded,  resting  across  his  knees,  parallel 
with  the  fence,  with  one  hand  under  the  barrels,  and  one 
under  the  guard.  Moebus  had  been  sitting  beyond  an 
angle  in  the  fence,  not  in  a  direct  line  with  the  gun,  and  as  he 
advanced  towards  Becker  he  came  nearer  the  line  of  the  gun, 
which  was  afterwards  turned  to  indicate  the  stone  wanted, 
just  as  be  was  about  to  pick  up  another.  Becker  says,  "  I 
leaned  over  to  kind  of  point  out  the  stone,  and  the  rail  tipped 
with  me,  kind  of  went  off  that  way,  and  the  gun  went  off  and 
down  the  embankment  behind  me,  and  I  fell  off  on  my  hands 
and  was  so  stunned  for  a  moment  I  did  not  know  what  I  was 
about.  As  soon  as  I  came  to,  I  saw  him  (Moebus)  limp, 
and  I  went  over  and  caught  him  by  the  arm  and  helped  him 
towards  the  fence,"  &c.     The  boys  were  friendly,  enjoying  a 
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holiday  together,  drank  some,  but  not  enough  to  intoxicate 
them,  were  inexperienced  and  unsuccessful  as  gunners.  The 
only  material  variance  in  tiie  statements  made  by  them  is  that 
Becker  says  Moebus  advanced  towards  him  with  the  gun 
pointing  at  him,  and  he  was  looking  towards  him  as  he  ap- 
proached, while  Moebus  says  the  gun  was  not  pointing  towards 
him  until  he  was  told  to  pick  up  the  second  stone. 

When  the  testimony  was  closed  the  plaintifF's  counsel  called 
on  the  court  to  charge  the  jury  that  if  they  believed  from  the 
evidence  that  the  defendant  sat  on  the  fence  ,with  bis  gun  full 
cocked,  and  his  hand  either  on  or  near  the  triggers,  and  the 
gun  was  pointing  in  the  direction  of  the  plaintiff,  the  defend- 
ant was  guilty  of  negligence  ;  and  if  liis  gun  was  then  dis- 
charged, and  wounded  the  plaintiff  the  defendant  was  liable, 
and  must  respond  to  him  in  damages  therefor. 

The  court  declined  so  to  charge,  and  submitted  the  case 
to  the  jury,  with  instructions,  who  found  the  defendant  not 
guilty. 

Exceptions  were  taken  to  this  refusal  to  charge,  and  a  writ 
of  error  brought. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  E.  W.  Strong. 

For  the  defendant,  C.  T.  Cowenhoven. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  On  this  writ  of  error,  which  presents  only 
the  exception  taken  to  the  refusal  of  the  court  to  charge  as  re- 
quested, the  case  is  not  in  a  position  to  decide  the  propriety  of 
the  verdict  which  the  jury  have  found.  The  plaintiff  puts 
himself  on  the  single  ground  that  it  was  not  a  proper  case  for 
the  jury,  and  that  the  court  erred  in  submitting  it  to  them. 
He  must  therefore  be  at  the  disadvantage  of  conceding  all  that 
may  be  rightly  claimed  from  the  evidence,  taken  most  strongly 
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against  himself  when  asking  for  positive  instructions.  When- 
ever there  is  variance  in  the  testimony,  and  the  versions  given 
by  the  parties  of  this  unfortunate  occurrence,  that  which  is 
most  favorable  to  the  defendant  must  be  taken,  for  the  plain-  ^ 
tiff  makes  no  denial  of  facts  upon  which  the  jury  need  pas=; ' 
but  admitting  all  the  facts,  he  claims  that  the  defendant  is 
guilty  of  negligence,  that  the  court  should  have  so  held,  and 
taken  the  case  from  the  jury.  The  cases  in  which  the  qius- 
tion  of  negligence  can  thus  be  withdrawn  from  the  jury  are 
said  to  be  comparatively  rare,  and  the  effort  to  withhold  them 
from  that  tribunal  is  more  frequently  made  by  the  defendant, 
who  is  seeking  to  shelter  himself  under  some  technical  defence, 
than  by  the  plaintiff,  wlio  comes  into  court  with  all  the  natural 
sympathy  of  others  for  his  sufferings  weighing  in  his  favor. 

So  great  is  the  reluctance  to  take  the  question  of  negligence 
from  the  jury,  as  a  mixed  question  of  law  and  fact,  that  the 
current  of  decision  is,  that  not  only  should  the  facts  be  undis- 
puted, but  the  conclusions  to  be  drawn  from  those  facts  must 
also  be  indisputable.  This  is  only  a  slight  variance  in  the 
statement  of  the  law  as  it  has  been  administered  for  many 
years  in  our  courts.  Central  R.  R.  Co.  v.  Moore,  4  Zab.  824  ; 
Aycrigg  v.  N.  Y.  &  E.  R.  R.  Co.,  1  Vroom  460. 

The  words  of  Johnson,  J.,  in  Ireland  v.  Oswego,  &c.,  Plank 
Road  Co.,  13  N.  Y.  526,  533,  have  been  often  cited  with  ap- 
proval in  other  courts.     He  says:  "  It  by  no  means  necessarily 
follows,  because  there  is  no  conflict  in  the  testimony,  that  the 
court  is  to  decide  the  issue  between  the  parties  as  a  question  of 
law.     The  fact  of  negligence  is  very  seldom  established  by  such 
direct  and  positive  evidence  that  it  can  be  taken  from  the  con- 
sideration of  the  jury  and  pronounced  upon  as  matter  of  law. 
On  the  contrary,  it  is  almost  always  to  be  deduced  as  an  infer- 
ence of  fact  from  several  facts  and  circumstances  disclosed  by 
the  testimony,  after  their  connection  and  relation  to  the  mat- 
ter in  issue  have  been  traced,  and  their  weight  and  force  con- 
sidered.    In  such  cases  the  inference  cannot  be  made  without 
the  intervention  of  a  jury,  although  all  the  witnesses  agree  in 
their  statements,  or  there  be  but  one  statement   consistent 
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throughout.  Presumptions  of  fact,  from  their  very  nature, 
are  but  strictly  objects  of  legal  science,  like  presumptions  of 
law."  Similar  expressions  of  the  law  applicable  to  this  sub- 
ject have  been  made  in  many  other  cases.  Detroit  &  M.  R.  R. 
Co.  V.  Van  Steinburg,  17  3Iich.  99;  Westchester  &  P.  R.  R. 
Co.,\.  McElwee,  67  Penna.  St.  311 ;  Railroad  Co.  v.  Stout, 
17  Wall.  657;  Gaynor  v.  Old  Colony,  &e.,  R.  R.,  100  Mass. 
208;  2  Thomp.  on  Neg.  1236;  Whart.  on  Neg.,  §  420;  Metro- 
politan R.  Co.  V.  Jackson,  L.  R.,  3  App.  Cas.  193. 

There  are  cases  in  which  the  court  shoulcl_and  may  interfere 
without  invading  the  province  of  the  jury ;  but  these  are  cases 
where  there  is  no  dispute  about  the  facts,  nothing  material  left 
in  doubt,  nor  questions  as  to  the  credibility  of  witnesses,  and 
nothing  left  to  be  inferred  by  way  of  explanation  or  excuse, 
and  such  that  if  a  verdict  be  returned  it  must  be  set  aside. 
BrooJcs  V.  SomerviUe,  106  ^[ass.  271 ;  Randall  v.  Baltimore  and 
Ohio  R.  R.  Co.,  U.  8.  Supreme  Ct ,  (reported  Alb.  Law  Jour., 
Feb.  23d,  1884.) 

Whenever,  therefore,  juries  acting  honestly  and  intelligently 
may  draw  different  conclusions  from  the  testimony,"  the  ques- 
tion should  be  left  to  them  to  say  whether  the  defendant  has 
been  guilty  of  negligence.  It  is  claimed  that  in  this  case 
there  was  no  room  for  such  diversity  of  opinion,  and  that  the 
inference  of  negligence  in  the  use  of  his  gun  by  the  defendant 
was  indisputable. 

The  duty  which  a  ppr.=!on,  lawfully  carrying  fire-arms,  owes 
to  others  is  not  different  from  that  which  is  imposed  on  all 
who  have  control  of  any  iuirtful  thing,  except  in  the  degree 
of  care  to  be  exercised.  As  fire-arms  are  more  than  ordinarily 
dangerous  when  loaded,  those  who  handle  them  are  bound  to 
use  more  than  ordinary  care  to  prevent  injury  to  others.  The 
cases  cited  in  the  plaintiff's  brief,  of  actions  for  injuries  caused 
by  the  explosion  of  fire-arms,  and  many  others,  are  found  in 
the  notes  to  Morgan  v.  Cox,  22  Mo.  373  ;  collated  in  1  Thomp. 
on  Neg.  238.  Beginning  with  the  case  of  Weaver  v.  Wood, 
Hob.  134,  all  hold  a  strict  rule  of  accountability  for  the 
want  of  extraordinary  care  in  their  use;  but  in  no  case  is  it 
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said  that  where  persons  are  guuuiug  voluutarily  together, 
each  may  be  held  responsible  for  every  accident  or  mishap 
that  may  occur  to  the  other  while  thus  engaged ;  or,  that  it  is 
necessarily  negligence  to  carry  a  gun  cocked  when  in  pursuit 
of  game,  or  that  in  passing  through  brush,  crossing  ditches, 
climbing  fences,  or  resting  upon  them,  the  gun  must  be  un- 
cocked. Nor  if  one  should  pass  in  front  of  the  other  by  his 
request  or  on  his  own  motion,  and  by  stumbling  or  falling, 
the  gun  of  the  other  is  discharged  and  a  wound  inflicted,  that 
the  only  question  to  be  considered  by  the  jury  is  the  amount 
of  damages  to  be  paid,  and  that  negligence  will  be  inferred  as 
a  presumption  of  law.  Each  case  must  stand  upon  its  own 
peculiar  facts,  and  rational  rather  than  distinctively  legal  con- 
clusions must  usually  be  drawn  from  them.  Whether  in  this 
case  the  damage  to  the  defendant  was  the  result  of  the  point- 
ing of  the  gun,  or  the  accidental  turning  of  the  rail  of  the 
fence,  causing  the  defendant  to  fall,  and  the  discharge  of  the 
gun,  as  he  has  testified,  was  a  question  for  the  jury,  and  not 
for  the  court.  The  court  refused  to  charge  as  requested,  but 
did  charge  that,  under  the  circumstances,  it  was  a  question  of 
fact  for  the  jury  to  determine,  whether  the  defendant  was 
guilty  of  negligence,  or  whether  the  shooting  of  the  plaintiff 
by  him  was  the  result  of  an  unavoidable  accident,  and  was 
wholly  without  fault  on  the  part  of  the  defendant.  If  the 
jury  erred  in  their  finding,  the  plaintiff  might  ask  that  the 
case  be  submitted  to  another  jury,  but  cannot  prevail  on  the 
assignment  of  error  presented  to  this  court. 
The  defendant  is  entitled  to  judgment. 


STATE,  EX  REL.  JOHN  J.  MULLIGAN,  v.  EDWARD  J.  CAV- 
ANAGH. 

Two  freeholders  were,  by  the  law  of  March  23d,  1875,  {Pamph.  L.,  p.  324,) 
to  be  elected  from  each  assembly  district  in  the  county  of  Hudson,  and 
in  the  eighth  district  one  was  to  be  resident  in  the  western  and  the 
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other  in  the  eastern  part.  The  general  act  to  re-apportion  the  assembly 
districts  of  the  state,  passed  March  21st,  1881,  {Pamph.  L.,  p.  146,  ?  9,) 
which,  among  others,  divided  the  eighth  assembly  district  and  set  off 
the  eastern  and  western  parts,  separated  with  other  territory  inlo  -two 
districts,  repealed  by  implication  the  special  privilege  of  a  resident 
freeholder  in  the  separated  portions.  Freeholders  in  the  new  districts 
must  be  chosen  at  large. 


On  information  in  quo  warranto  for  defendant  to  answer  to 
the  state  by  what  warrant  he  claims  to  hold  and  enjoy  the 
office  of  chosen  freeholder  of  the  county  of  Hudson,  from  the 
eighth  assembly  district. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckei.  and  Scuddeb. 

For  the  relator,  E.  L.  Price. 

For  the  defendant,  M.  T.  Newhold. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  On  demurrer  to  the  information  filed  with 
the  leave  of  (he  court,  the  construction  of  the  acts  of  the  legis- 
lature under  which  the  relator  claims  title  to  the  office  of 
chosen  freeholder  from  the  eighth  assembly  district  of  Hudson 
county  is  the  important  question  presented  for  our  considera- 
tion. The  demurrer  pleads  that  the  relator  has,  by  the  facts 
stated  in  the  information,  disproved  his  right  to  the  office. 
It  appears  that  the  board  of  chosen  freeholders  of  the  county 
of  Hudson  are  constituted,  by  the  act  entitled  "An  act  to  re- 
organize the  board  of  chosen  freeholders  of  the  county  of 
Hudson,"  approved  March  23d,  1875,  {Pamph.  L.,  p.  324,) 
and  consists  of  two  chosen  freeholders  from  each  assembly 
district  of  the  county  of  Hudson. 

At  the  time  this  act  was  passed  the  eighth  assembly  district 
was  composed  of  all  that  part  of  the  county  of  Hudson  which 
was  not  comprised  within  the  limits  of  any  other  of  said  (seven) 
assembly  districts,  and   included   the  townships  of  Kearny, 
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North  Bergen  and  Uuion,  and  the  towns  of  Harrison,  West 
Hoboken,  Union,  "VVeehawkeu  and  Guttenberg,  lying  north 
and  east  of  Jersey  City  and  Hoboken. 

In  the  ninth  section  of  the  above  statute  of  1875,  it  is 
enacted  "  that  in  the  eighth  assembly  district  one  of  said  mem- ' 
bers  from  said  district  shall  be  a  resident  of  that  portion  of  the 
district  lying  between  the  Hackensack  and  Passaic  rivers,  and 
the  other  one  of  said  two  members  from  said  district  shall  re- 
side in  the  remaining  portion  of  said  district."  This  gave  the 
township  of  Kearny  and  the  town  of  Harrison  one  member 
of  the  board  of  freeholders,  while  the  district  remained  un- 
changed. But  by  the  general  act  to  re-apportion  the  assem- 
l)ly  districts,  of  March  21st,  1881,  {Pamph.  L.,  p.  146,  §  9,) 
the  county  of  Hudson  was  divided  into  ten  districts.  The 
eighth  district  was  constituted  from  a  part  of  Jersey  City, 
Kearny  township  and  the  town  of  Harrison.  The  remaining 
portion  of  the  former  eighth  district  was  incorporated  in  a 
tenth  district. 

At  the  charter  and  township  election,  held  April  10th,  1883, 
there  were  chosen  by  the  electors  of  the  eighth  assembly  dis- 
trict two  chosen  freeholders.  At  this  election  John  Lillis,  of 
the  city  of  Jersey  City,  received  thirteen  hundred  and  eighty- 
four  votes;  Edward  J.  Cavanagh,  the  defendant,  of  the  city 
of  Jersey  City,  received  thirteen  hundred  and  fifty-five  votes; 
John  J.  Mulligan,  the  relator,  of  the  town  of  Harrison,  re- 
ceived twelve  hundred  and  seventy-four  votes;  James  John- 
son, of  the  township  of  Kearny,  received  twelve  hundred  and 
thirty-seven  votes;  Edward  Burke,  of  the  city  of  Jersey  City, 
received  fifty -six  votes,  and  all  other  persons  four  votes.  The 
board  of  county  canvassers  declared  that  John  Lillis  and  Ed- 
ward J.  Cavanagh,  having  received  the  highest  number  of 
votes  for  chosen  freeholders  in  the  eighth  assembly  district, 
were  elected.  They  gave  bond,  were  sworn,  and  entered  on 
the  duties  of  chosen  freeholders.  It  is  conceded  that  John 
Lillis,  having  received  the  highest  number  of  votes  cast  at  the 
election,  is  duly  elected,  but  as  he  resides  in  that  part  of  Jer- 
sey City  which  is  included   in  the  eighth  assembly  district,  it 
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is  contended  that  Edward  J.  Cavanagli,  who  had  the  next 
highest  number  of  votes,  was  disqualified  because  he  also  lives 
iu  the  same  portion  of  Jersey  City,  and  not  in  that  part  of 
the  district  lying  between  the  Hackensack  and  Passaic  rivers, 
which  includes  the  township  of  Kearny  and  the  town  of  Har- 
rison in  the  present  eighth  district.  As  the  relator  resides  in 
this  portion  of  the  district,  and  has  the  next  highest  number 
of  votes,  he  claims  that  he  was  qualified  and  duly  elected. 

The  question  at  issue  between  these  two  rival  contestants 
for  the  office  of  chosen  freeholder  is  whether, the  act  of  1881, 
apportioning  the  several  assembly  districts  of  the  state,  re- 
pealed by  implication  the  provision  in  the  special  act  re- 
organizing the  board  of  chosen  freeholders  of  Hudson  county, 
by  which  one  of  the  two  freeholders  must  reside  between  the 
Hackensack  and  Passaic  rivers.  The  effect  of  the  act  of  ap- 
portionment was  to  change  and  abolish  all  legislative  districts 
wherever  inconsistent  with  the  boundaries  therein  prescribed. 
This  apportionment  was  made  pursuant  to  article  4,  section  3, 
of  the  constitution,  requiring  that  the  members  of  the  general 
assembly  shall  be  apportioned  among  the  said  counties,  as 
nearly  as  may  be,  according  to  the  number  of  their  inhabitants, 
and  that  such  apportionment  shall  be  made  by  the  legislature 
at  its  first  session  after  tlie  next  and  every  subsequent  enumer- 
ation or  census.  In  order  to  effect  this  purpose  the  state  was 
redistricted  by  the  law  of  1881,  and  the  county  of  Hudson 
was  changed  into  ten  districts  instead  of  eight  because  of  the 
increase  of  population  since  the  last  census.  The  eighth  dis- 
trict was  dismembered ;  part  of  it  remained  in  a  new  district 
called  the  eighth,  and  part  was  put  into  another  district  called 
the  tenth.  New  territory,  taken  from  a  part  of  Jersey  City, 
was  added  to  the  former,  and  together  these  parts  were  called 
the  eighth  district,  but  it  is  obvious  that  it  had  no  more  claim 
to  this  number  than  the  other  portion  of  the  district  which 
l)('(;ame  part  of  the  tenth,  and  the  required  change  was  made 
witii  reference  to  an  exact  apportionment  of  the  population 
rather  than  any  existing  privileges  acquired  by  prior  legisla- 
tion.    There  is  no  reason  why  these  two  portions  of  Hudson 
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county  included  in  the  former  eighth  assembly  district  should 
continue  to  have  special  privileges  in  the  selection  of  chosen 
freeholders  if  attached  to  otiier  districts,  when  their  popula- 
tion might  not  bear  the  same  proportion  to  the  newly-added 
territory  as  had  previously  existed.  The  act  of  1875  must  be 
construed  to  apply  to  the  eighth  district  as  it  then  existed,  am! 
not  to  another  district  which  includes  a  part  of  the  same  terri- 
tory, and  might  be  called  as  well  by  any  other  name  or  number. 
This  act  is  specific  in  its  terms  and  applies  its  provisions  to  "said 
district,"  while  the  general  act  of  apportionment  of  1881  is 
general,  and  by  its  very  nature  and  terms  prescribes  the  same 
rule  for  all  assembly  districts  created  by  its  provisions.  It  is 
necessarily  exclusive,  and  repugnant  to  the  former  act  by  pm- 
viding  a  complete  scheme  for  all  legislative  districts  in  the 
state,  with  boundaries  and  people  changed  in  many  cases. 
This  is  held  to  be  decisive  evidence  of  an  intention  to  pre- 
scribe the  only  law  on  the  subject  which  shall  be  obligatory. 
Roche  V.  Mayor  of  Jersey  City,  11  Vi'oom  257;  Industrial 
School  District  v.  Whitehead,  2  Beas.  290 ;  State,  Morris  and 
Essex  R.  R.  Co.,  pros.,  v.  Commissioner  of  Railroad  Taxation, 
8  Vroom  228. 

It  cannot  be  intended  that  this  legislative  district,  or  any 
portion  of  it,  shall  still  have  a  distinct  existence  for  the  pur- 
pose of  securing  a  chosen  freeholder  after  the  district  has  been 
entirely  altered  for  the  purpose  of  electing  a  member  of  the 
general  assembly.  Such  incongruity  in  the  different  parts  of 
separate  legislative  districts  would  lead  to  confusion  in  elec- 
tions, and  results  obviously  not  contemplated  by  the  legisla- 
ture. It  is  not  probable  that  an  abolished  legislative  district 
was  to  be  kept  in"  existence  for  the  sole  pifi'pose  of  fixing  the 
residence  of  the  freeiiolders.  When  the  eighth  assembly  dis- 
trict, as  before  existing,  was  abolished,  the  privilege  of  having 
a  resident  freeholder  in  the  eastern  and  western  portions  of 
the  territory  respectively  went  with  it,  and  the  new  district 
must  choose  its  freeholders  at  large,  as  other  districts  do.  As 
the  respondent  had  a  larger  number  of  votes  than  the  relator 
in  the  eighth  district,  as  constituted  at  the  time  of  the  election 
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for  chosen  freeholder  in  1883,  he  is  entitled  to  the  office,  and 
judgment  will  be  rendered  for  him  on  the  demurrer  to  the 
information. 


GEORGE  Mccracken  v.  Joseph  n.  hichardson. 

The  failure  of  the  shtriflF  to  serve  a  summons  before  the  original  return- 
day,  and  a  subsequent  alteration  by  hiiu,  extending  the  time  of  return, 
after  the  action  was  barred  by  the  statute  of  limitations,  will  not  de- 
feat the  suit  if  the  defendant  has  appeared  and  pleaded,  without  objec- 
tion, and  the  writ  was  tested  and  delivered  to  the  sheriff  before  the 
statute  became  a  bar. 


On  rule  to  show  cause  why  new  trial  should  not  be  granted. 

Argued  at  November  Term,  1883,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scudder. 

For  the  plaintiff,  /.  H.  McQracken  and  Mahlon  Pitney, 

For  the  defendant,  W.  L.  Heljield  and  C.  A.  Marsh. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  An  action  of  assumpsit  was  brought  by  the 
plaintiff  against  the  defendant  as  tiiird  endorser  on  two  prom- 
issory notes — one  for  $345,  dated  May  10th,  1875,  payable  in 
nine  months;  the  other  for  $151,  dated  May  21st,  1875,  pay- 
able in  Jiine  months.  These  notes  became  due  respectively  on 
February  12th  and  February  24th,  1876.  Suit  was  begun 
by  summons  tested  February  10th,  1882,  returnable  February 
21st,  1882.  Service  on  the  defendant  was  not  made  until 
March  1st,  1882,  after  the  return-day  had  been  changed  by 
the  deputy  sheriff  to  March  7th,  1882.  This  change  was 
made  after  February  25th,  according  to  the  evidence  of  the 
defendant,  who  testifies  that  on  that  day  he  saw  the  writ  and 
told  the  officer  that  he  objected  to  service  because  the  return- 
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day  was  passed,  and  that  the  claim  was  then  barred  by  the 
statute  of  limitations.  The  declaration  was  filed  in  time,  the 
defendant  pleaded  the  general  issue  and  the  statute  of  limita- 
tions, to  which  the  plaintiff  replied  and  joined  issue.  The 
defence  relied  on  at  the  trial  was  that  the  writ  was  altered 
after  the  return-day,  when,  it  was  argued,  it  was  spent  and  an- 
nulled, and  that  the  only  effect  that  could  be  given  to  the  al- 
teration was  that  it  was  the  issuing  and  sealing  of  a  new  writ 
of  the  date  of  the  alteration,  March  1st,  after  the  claim  was 
barred  by  the  statute  of  limitations.  The  alteration  was  made 
without  the  knowledge  or  express  authority  of  the  plaintiff  or 
his  attorney. 

The  court  overruled  this  defence,  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  the  amount  of  both  notes, 
with  interest  from  the  time  they  became  due.  To  this  the 
defendant's  attorney  excepted,  and  the  question  of  the  legality 
of  this  ruling  is  raised  on  the  rule  to  show  cause  why  a  new 
trial  should  not  be  granted. 

It  is  evident  from  this  statement  that  the  summons  was 
issued  by  the  plaintiff's  attorney  before  the  action  was  barred 
by  the  statute,  and  that  it  bore  date  of  the  day  on  which  it 
was  issued,  according  to  section  43  of  the  Practice  act.  Rev., p. 
Sb5.  It  was  given  immediately  to  the  sheriff  for  service,  but 
that  officer,  by  neglect  or  for  his  own  convenience,  delayed  the 
service.  The  plaintiff  and  his  attorney  had  no  intention  at  any 
time  to  abandon  the  writ,  and  supposed  that  their  right  was  se- 
cured by  due  service  before  the  first  return-day,  until  after  the 
altera  ion  and  service  of  the  changed  summons  had  been  made. 
In  Updike  v.  Ten  Broeck,  3  Vroom  105,  it  was  held  that  the 
making  and  sealing  of  a  summons  by  the  plaintitf 's  attorney, 
in  good  faith,  for  the  purpose  of  having  it  served,  was  the  com- 
mencement of  the  suit,  although  it  was  not  delivered  to  the 
officer  before  the  time  when  the  action  would  be  barred  by 
the  statute.  It  is  not  neces.--ary  that  the  writ  should  be  issued, 
served  and  returned  before  the  statute  becomes  a  bar.  The 
making  of  the  writ  is  the  assertion  of  the  plaintiff's  right  of 
recovery,  and  its  object  is  to  bring  the  defendant  into  court  to 
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answer  the  claim  made  upon  him.  If  he  appear,  on  its  re- 
turn, without  objection,  the  writ  has  effected  its  object.  His 
appearance  may  be  made  by  a  formal  entry,  or,  as  is  more 
usual,  by  pleading  to  the  declaration.  After  the  pleas  have 
been  filed,  the  defendant  is  confined  to  the  defence  raised  by 
his  pleadings.  A.s  he  has  made  no  case  on  his  plea  to  the 
merits,  the  only  escape  from  liability  that  is  left  him  is  the 
alleged  bar  of  the  statute,  and  this  must  arise  from  the  delay 
in  service,  and  the  alteration  of  the  writ  by  its  continuance 
to  a  later  day.  The  fallacy  of  the  position  of-the  defendant  is 
that  he  treats  the  summons  delivered  to  the  sheriff  for  service 
with  the  test  still  unchanged,  as  a  nullity,  because  not  served 
before  the  first-named  return- day,  and  insists  that  the  legal 
effect  of  the  alteration  by  the  deputy  sheriff  was  the  issue  of  a 
new  writ  which  should  be  considered  as  tested  as  of  March 
1st,  when  the  change  was  made.  He  cites  for  this,  State  v. 
Kennedy,  3  Harr.  22,  and  State  v.  Commissioners,  &c.,  of 
New  Brunswick,  8  Vroom  394.  Both  are  cases  of  certiorari, 
and  hold  that  this  writ  is  void  if  not  served  on  or  before  the 
return-day.  Writs  of  error  and  of  execution  are  in  like  situ- 
ation, and  subject  to  this  rule.  But  the  practice  in  our  courts 
has  long  been  to  regard  the  test  of  a  writ  of  summons  pre- 
pared by  the  attorney  for  service  as  the  beginning  of  the 
action,  leaving  the  return  to  the  attorney  or  sheriff  to  be 
reasonably  continued  by  alteration,  and  extended  as  may  suit 
their  convenience  for  service.  Kloepping  v.  Ste/lmacher,  7 
Vroom  176;    Whitaker  v.  Turnbull,  3  Harr.  172. 

The  cases  cited,  in  Kloepping  v.  Stellmacher  show  that  alter- 
ations in  the  rt-turn  of  the  summons  are  not  limited  to  those 
writs  that  are  said  to  be  alive — that  is,  before  the  return-day 
has  come.  In  Sloan  v.  Wattles,  13  Johns.  158,  it  is  said  the 
sheriff  served  the  writ,  and  was  about  taking  bond  for  appear- 
ance, when  he  discovered  that  the  return-day  was  passed  ;  he 
then  altered  the  return-day,  and  served  the  writ  anew.  This 
was  held  to  be  regular.  Ross  v.  Luther,  cited  in  the  note  to 
People  V.  Singer,  1  Cow.  41,  and  Sullivan  v.  Alexander,  18 
Johns.  3,  appear  to  be  like  cases.     It  would  be  a  surprise  and 
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loss  to  parties  if  a  change  were  made  in  this  practice  without 
some  legislation  or  notice  given  fey  rule  of  court  to  those  who 
might  be  affectect  by  it.  Any  abuse  of  the  summons  by  too 
long  continuance  or  otherwise,  may  be  checked  by  the  general 
power  of  the  court  over  its  process,  but  where,  according  to' 
the  usual  practice,  a  party  has  sued  out  his  writ  in  time  to 
save  the  operation  of  the  statute,  with  intent  to  prosecute 
his  action  in  good  faith,  the  action  should  not  be  barred  be- 
cause of  the  act  of  the  siieriff  in  enlarging  the  time  of  re- 
turn for  a  few  days,  merely  for  his  own  convenience  of 
service.  This  certainly  should  not  be  done  where  the  de- 
fendant, by  his  appearance  and  pleading  without  objection, 
has  waived  any  irregularity  in  the  summons  and  service.  Oar 
practice  has  been  more  liberal  than  in  some  other  courts,  and 
according  to  it  the  summons  is  not  annulled  by  the  sheriff's 
change  of  the  time  of  the  return  of  the  writ,  as  in  this  case. 
The  rule  to  show  cause  will  be  discharged. 


ISAAC  CADWALLADER,  OVERSEER  OF  THE  POOR  OF  EWING 
TOWNSHIP,  V.  JACOB  S.  DURHAM,  OVERSEER  OF  THE 
POOR  OF  EAST  AMW^ELL  TOWNSHIP. 

1.  Settlement  of  a  child  born  of  a  slave  after  Jnly  4th,  1804,  will  be 
gained  by  full  seven  years'  service  with  a  master  who  has  a  right  to 
such  service  by  legal  transfer  thereof  from  the  owner  of  the  slave 
mother. 

2.  Abando»ment  of  an  order  of  removal  by  an  overseer  in  whose  favor  it 
is,  is  a  bar  to  another  proceeding  for  the  removal  of  the  same  pauper 
between  the  same  parties  except  upon  the  ground  of  a  subsequently- 
acquired  settlement. 

On  certiorari  to  the  Hunterdon  Quarter  Sessions.     In  mat- 
ter of  the  legal  settlement  of  a  pauper. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Maqie. 
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For  the  plaintiff  in  certiorari,  W.  M.  Lanning. 

For  the  defendant,  0.  J.  Blackwell  and  Rf  8.  KuhL 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Anna  Mary  Burroughs  was  removed  as  a 
pauper  from  the  township  of  East  Amwell,  in  the  county  of 
Hunterdon,  to  Ewing  township,  Mercer  county,  by  an  order 
made  by  a  justice  of  the  peace  of  Hunterdon  county,  on  the 
21st  day  of  November,  1882.,  Upon  appeal,  heard  in  the 
Quarter  Sessions  of  Hunterdon,  this  order  was  affirmed. 
TiiLse  determinations  are  sought  to  be  reversed  for  reasons 
which  will  be  considered. 

The  legal  settlement  of  the  pauper  under  the  facts  before  us 
depends  upon  that  which  her  grandfather,  William  Burroughs, 
imparted  to  her.  He  was  born  after  July  4th,  1804,  of  a 
slave  in  the  township  of  Hojjewell,  in  Mercer  county,  and, 
under  the  law,  had  his  settlement  there  until  another  should 
be  acquired  in  some  statutory  mode. 

By  the  second  proviso  of  the  sixth  section  of  the  act  of 
June  10th,  1820,  {Elm.  Big., p.  416,)  it  is  enacted  "that  the 
male  or  female  children  of  slaves  shall  obtain  a  legal  settle- 
ment in  the  city,  borough,  township  or  precinct  in  which 
such  servant  shall  first  serve  with  his  or  her  master  or  mistress 
for  the  space  of  seven  years ;  and  if,  afterwards,  such  servant 
shall  duly  serve  in  any  other  place  for  the  space  of  full  seven 
years,  such  servant  shall  obtain  a  legal  settlement  in  the  city, 
&c.,  where  such  service  was  last  performed,  either  with  his  or 
her  first  master  or  mistress  or  with  any  other  master  or  mis- 
tress by  virtue  of  a  legal  transfer  of  such  servant." 

The  Court  of  Quarter  Sessions  have  certified  to  us,  as  facts 
found,  that  the  owner  of  Burroughs'  mother,  on  the  1st  of 
April,  1822,  sold  the  time  of  said  Burroughs,  when  he  was 
nine  years  olti,  to  one  Samuel  Edwards,  of  the  township  of 
Ewing,  until  he  was  seventeen  years  old,  for  a  consideration 
stated,  and  that  under  and  by  wrlue  of  said  sale  of  service 
said  Burroughs  lived  and  worked  for  said  Edwards,  in  Ewing 
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township,  from  April  1st,  1822,  to  April  1st,  1830;  that  in 
June,  1830,  a  person  acting  as  agent  for  said  owner  executed 
another  agreement  in  writing  with  said  Edwards  concerning 
further  service  of  said  Burroughs  for  a  term  of  six  years,  (as 
an  inspection  of  the  exhibit  shows,)  for  a  consideration  to  be' 
paid  to  said  owner,  and  that  said  Burroughs  continued  to  live 
and  work  for  said  Edwards  in  Ewing  township  until  the  ex- 
piration of  said  term  named  in  the  writing,  making  the  service 
continuous  from  April  1st,  1822,  to  the  end  of  the  said  term, 
when  the  agreement  was  given  up  to  Burroughs  and  he  was 
told  by  Edwards  that  he  was  free. 

These  are  the  facts  certified  to  us  as  determined  by  the 
court,  and  they  must  be  taken  as  establisiied  if  there  was  com- 
petent evidence  before  the  court  from  which  such  conclusions 
could  be  drawn,  it  being  beyond  the  province  of  this  court  to 
weigh  conflicting  testimony  upon  disputed  questions  of  fact  on 
certiorari  in  such  cases.  Kingwood  v.  Bethlehem,  1  Gi'cen 
221 ;   Tewksbury  v.  Branchburg,  15  Vroom  595. 

The  facts  so  determined  by  the  proper  forum  seem  to  me  to 
make  a  clear  case  in  support  of  the  judgment  of  the  court  below 
on  this  branch  of  inquiry.  Is  there  evidence  to  support 
these  conclusions?  That  Burroughs  served  Edwards  there  is 
abundant  evidence;  that  it  was  with  the  assent  and  through  con- 
tract with  the  owner  of  the  slave  mother  is  by  no  means  without 
testimony  to  support  it.  But  it  is  said  that  it  was  not  under 
such  form  of  contract  or  such  disposition  of  service  as  is  contem- 
plated in  the  terms  of  the  act  requiring  service  "  by  virtue  of 
a  legal  transfer  of  such  servant."  Plaintiff  in  certiorari  urges 
that  the  service  which  draws  to  it  a  settlement  of  the  servant, 
must  be  under  a  second  or  other  master  or  mistress  who  holds 
by  a  formal  assignment  of  the  entire  property  and  interest  of 
the  assignor. 

If  transfer  in  writing  were  essential,  it  would  be  inferred 
tiiat  the  Court  of  Sessions  found  the  sale  to  be  by  writing,  as 
there  was  some  evidence  before  that  court  that  the  first  as  well 
as  the  second  term  of  service  engaged  for  was  in  writing,  but 
I  think  no  writing  was  necessary  to  convey  the  property  which 
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the  owner  had  in  the  services  of  such  person.  The  services, 
not  the  servant,  were  his  property.  The  law  recognized  that 
as  the  subject  of  sale.  In  the  act  of  1804  for  the  gradual 
abolition  of  slavery,  as  well  as  that  of  1820,  the  services  of 
ohildren  of  slaves  are  given  to  the  owner  of  the  slave  mother, 
or  the  assigns  of  such  owner,  but  any  legal  mode  of  passing 
title  to  things  personal  in  possession  would,  I  think,  without 
doubt,  be  sufficient  to  pass  such  property.  There  is  nothing 
in  the  words  "legal  transfer"  implying  more  than  an  agree- 
ment for  sale  upon  a  consideration. 

In  Franklin  v.  BricJgewoter,  Spenc.  563,  the  transfer  of  such 
a  servant  in  form  of  indenture  of  apprenticeship,  the  instru- 
ment being  void  for  the  purposes  expressed  in  it,  was  re- 
garded such  evidence  of  a  disposal  of  the  right  of  service  that 
labor  of  the  servant  performed  under  it  was  accounted  in 
giving  a  settlement. 

Nor  am  I  able  to  hold  with  the  view  of  plaintiff  that  set- 
tlement can  only  be  obtained  under  a  master  who  holds  an  as- 
signment of  the  entire  term.  I  deem  it  not  a  necessary  con- 
clusion from  the  phrase  "legal  transfer  of  such  servant."  If 
it  be  such  a  sale  as  for  the  time  dissolves  or  suspends  the  re- 
lation of  master  and  servant  then  existing,  and  creates  a  new 
one  between  the  purchaser  and  servant,  there  is  by  that  a  legal 
transfer  of  such  servant,  and  if  the  term  and  service  under  it 
be  for  the  statutory  period,  the  law  gives  a  settlement.  The 
statute  did  not  give  this  advantage  to  a  runaway,  or  to  one 
serving  with  a  master  not  deriving  his  title  from  the  lawful 
owner,  but  did  confer  it  after  seven  years  given  to  any  person 
legally  entitled,  during  the  time,  to  stand  in  the  relation  of 
master.  No  case  is  referred  to,  supporting  the  ])laintiff 's  con- 
tention, and  I  think  it  is  not  supported  by  either  the  words  or 
policy  of  the  statute.  That  the  right  of  settlement  should  be 
limited  to  a  course  of  conduct  in  subordination  to  the  title 
which  the  statute  gave  to  the  temporary  labor  of  the  child 
born  of  a  slave,  would  oeem  a  reasonable  object  of  the  law. 
I  see  no  reason  for  holding,  as  requisite  under  the  act,  an  as- 
signment of  the  entire  interest  and   property,  to  secure  any 
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right  or  interest  involved,  or  to  meet  the  words  of  the  statute. 
It  is  only  requisite  that,,  through  a  valid  contract  with  the 
owner,  there  be  raised  a  new  relation  of  master  and  servant, 
and  that  the  term  of  service  sold,  if  not  the  whole,  be  for 
sufficient  time  to  give,  through  performance  under  said  sale, 
the  right  to  settlement. 

The  Court  of  Sessions  in  this  view  had  evidence  upon  which 
to  found  its  judgment  that  there  was  full  seven  years'  service 
in  the  township  of  Ewing  with  a  master  holding  under  a  legal 
transfer  of  the  servant  Burroughs. 

But  there  is  another  objection  presented  against  the  judg- 
ment of  the  Court  of  Sessions,  which  is  more  embarrassing,  and 
that  is,  that  the  township  of  East  Amwell  had  obtained  a  prior 
order  removing  the  same  pauper  from  there  to  the  township 
of  Ewing ;  that,  after  appeal  taken  therefrom  by  the  overseers 
of  Ewing,  the  overseer  of  East  Amwell  gave  up  the  order  and 
took  the  pauper  back,  paying  for  her  support  while  in  the 
township  of  Ewing,  and  the  appeal  coming  on  to  be  heard 
before  the  Quarter  Sessions  of  Hunterdon,  was  quashed,  with 
costs.  This  is  set  up  in  bar  of  the  present  proceeding.  It 
Mas  held  in  the  case  of  Piscataway  v.  Perth  Amhoy,  4  Hnrr. 
173,  that  the  abandonment  of  an  order  of  removal  by  the 
party  in  whose  favor  it  was,  made  a  bar  to  subsequent  pro- 
ceedings between  the  same  parties  to  remove  the  same  pauper, 
in  the  absence  of  fraud  or  collusion  on  the  part  of  the  over- 
seers of  the  township  charged  with  the  order.  In  this  case, 
the  court  certifies  that  the  abandonment  of  the  first  proceeding 
was  had  after  notice  of  appeal  was  given,  and  with  the  under- 
standing on  tlie  part  of  the  overseer  of  East  Amwell  that  lie 
would  proceed  to  have  another  order  made  to  Ewing  town- 
ship. The  only  circumstance  in  which  the  two  cases  differ  is 
that  here,  at  the  time  of  the  surrender,  it  was  not  the  intention 
of  the  party  giving  up  the  order  that  it  should  be  a  final 
abandonment  of  his  claim  of  right. 

But  the  case  does  not  show  that  an  understanding  existed 
between  the  overseers  of  the  two  townships  that  the  proceed- 
ings were  withdrawn  for  the  purpose  of  commencing  again. 
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Had  that  been  so,  it  might  be  regarded  as  a  fraud  in  the  over- 
seer of  Ewing  township  to  set  such  order  up  in  bar  to  a  sub- 
sequent proceeding.  I  do  not  tiiink  it  a  material  circumstance 
that  when  the  order  was  abandoned  the  purpose  existed  in  the 
mind  of  tiie  overseer  of  East  Amwell,  or  that  the  purpose  was 
expressed,  not  to  surrender  the  claim  of  right.  After  giving 
up  the  adjudication  in  his  favor,  he  had  no  right,  under  the 
decision  mentioned,  to  entertain  the  purpose  to  begin  again, 
and  I  am  unable  to  see  how  the  circumstance  prevents  the  ap- 
plication of  the  rule  in  that  case.  The  necessity  or  propriety 
of  abandoning  the  proceedings,  if  such  abandonment  was  not 
intended  to  be  final,  is  not  apparent.  The  court,  on  appeal, 
had,  under  the  forty-third  section  of  the  poor  law,  ample 
power  to  cause  any  defect  of  substance  as  well  as  form  found 
in  the  original  judgment  or  order,  or  any  proceedings  con- 
nected with  it,  to  be  rectified  or  amended  as  the  facts  of  the 
case  might  warrant,  and,  after  such  amendment,  to  proceed  to 
hear  and  determine  the  appeal  on  the  merits,  and  why  the  order 
should  have  been  given  up  I  am  unable  to  conjecture,  if  it  was 
not  a  surrender  of  the  right  of  removal.  The  case  referred  to 
has  stood  as  the  law  in  this  state  for  forty  years,  and,  so  far  as 
I  know,  without  question,  and  it  seems  to  me  that  it  is  con- 
trolling here.  Notwithstanding  the  withdrawal  of  the  first 
order,  the  township  of  Ewing  pursued  the.  appeal,  a  day  was 
assigned  by  the  court  for  its  hearing,  and  no  one  appearing  on 
the  part  of  the  appellee  to  maintain  the  order,  the  order  of 
removal  was  quashed  and  for  nothing  holden,  and  an  award 
of  costs  was  made  to  the  appellant. 

It  has  been  held  that  where  an  order  of  removal  has  been 
abandoned,  the  Sessions  in  discretion  may  entertain  an  appeal 
to  settle  the  costs  and  expense  of  the  party  appealing.  Bex 
v.  Norfolk,  5  B.  &  Aid.  483.  In  such  a  case  the  judgment 
of  the  Sessions  would  seem  to  serve  no  other  purpose  than  to 
fix  the  costs,  for,  after  abandonment,  the  order  would  no 
longer  form  the  subject  matter  of  appeal,  and  would  not  bo 
made  the  foundation  of  judgment.  Here,  although  by  the 
case  it  appears  that  the  order  had  been  abandoned,  the  record 
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shows  a  judgment  quashing  the  order,  as  well  as  awarding 

costs. 

A  general  order  to  quash  I  think  must  be  assumed  to  be 
upon  merits,  and  therefore  a  bar  to  any  other  proceeding  in 
respect  to  the  pauper  upon  the  existing  facts. 

The  record  of  the  Quarter  Sessions  in  that  case,  standing 
unreversed,  we  think  must  be  conclusive  as  to  the  matters  con- 
tained in  it,  and  cannot  be  subject  to  modification  by  any  find- 
ing of  the  court.  1  am  unable  to  see,  therefore,  how  the  de- 
cision of  the  Quarter  Sessions  can  be  sustained  against  the 
objections  mentioned. 

The  judgment  must  be  reversed. 


STATE,  THOMAS  E.  HUNT,  PROSECUTOR,  v.  THE  COMMON 
'  COUNCIL  OF  THE  CITY  OF  LAMBERTVILLE. 

1.  A  certiorari  is  a  supersedeas,  and  operates  to  suspend  the  proceeding 
removed  by  it. 

2.  An  attachment  will  lie  against  one  to  whom  the  writ  is  directed,  or 
who  has  notice  of  its  issuance,  if,  in  the  face  of  its  restraining  force, 
such  person  proceeds  in  the  matter  removed  for  review. 

On  rule  to  show  cause  why  an  attachment  should  not  issue 
against  John  Cullan,  John  E.  Kilroy,  John  Kearns,  Eli  K. 
Solliday,  John  W.  Smith  and  B.  Way  Ter  Woert  as  for  con- 
tempt. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  rule,  John  Lilly  and  James  Wilson. 

For  the  respondents,  J.  X.  Voorhees,  W.  E.  CoUer  and  J. 
P.  Stockton,  Attorney- General. 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  application  is  for  an  attachment  against 
the  respondents  for  contempt  in  disregarding  a  writ  of  cer- 
tiorari, and,  notwithstanding  its  issue  and  service,  proceeding 
in  the  matter  which  was  arrested  by  the  writ. 

That  a  writ  of  certiorari  operates  as  a  supersedeas  and  at 
once  puts  an  end  to  further  proceedings  in  the  cause  or  matter 
removed  for  review,  is  too  well  established  to  need  authorities 
cited  in  support  of  the  rule.  It  is  not  only  binding  upon  the 
parties  to  whom  it  is  directed,  but  it  is  so  as  well  upon  all 
concerned  in  the  matter  who  have  notice  of  the  issuance  of  the 
writ.  McWiUiams  v.  King,  3  Vroom  21;  McQicade  v.  Em- 
mons, 9  Vroom  397. 

To  disregard  the  writ  when  duly  apprised  of  its  existence, 
and  to  go  on  in  the  face  of  its  restraining  force,  is  to  contemn 
the  authority  of  the  court  and  give  ground  for  an  attachment. 

The  matter  here  becomes  one  merely  of  fact,  and  the  evi- 
dence, although  unnecessarily  voluminous,  is  not  conflicting  in 
its  essential  features. 

A  writ  of  certiorari  was  issued  out  of  ihis  court,  directed  to 
the  common  council  of  the  city  of  Lambertville,  requiring  that 
body  to  certify  a  resolution  of  September  4th,  1882,  authoriz- 
ing Mr.  Ter  Woert,  one  of  respondents,  to  construct  a  sewer 
in  Bridge  street,  in  said  city.  The  writ  was  served  on  the 
common  council  in  open  meeting,  at  which  all  the  members 
were  present,  and  the  writ  was  read  in  their  presence.  All 
the  parties  respondent  were  members  of  that  board  except  Mr. 
Ter  Woert.  He  was  interested  as  a  petitioner  for  the  con- 
struction of  the  sewer,  and  after  the  writ  was  served  he  ap- 
plied to  the  city  solicitor  for  and  obtained  the  writ  for  exami- 
nation and  submission  to  counsel.  On  the  2^9th  of  December, 
1882,  persons  under  the  direction  of  Mr.  Ter  Woert  were 
found  digging  up  the  street  for  the  purpose  of  laying  the  pro- 
posed sewer,  and  among  those  engaged  in  the  work  was  John 
Kearns,  one  of  the  common  council.  The  president  of  the 
common  council,  on  making  objection  to  Mr.  Ter  Woert  and 
others  against  their  proceeding  with  the  work,  was  informed 
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by  Mr.  Ter  Woert  that  he  had  that  morniug  notified  him,  the 
president,  by  letter,  that  he,  Mr.  Ter  Woert,  was  about  to 
begin  to  lay  the  sewer.  The  work  progressed  to  coiupletiou, 
when,  on  the  4th  of  January,  1883,  an  agreement,  bearing 
date  November  3d,  1882,  was  presented  to  the  common  coun- 
cil, executed  by  Mr.  Ter  Woert,  by  the  terms  of  which  the 
Catholic  Church  of  St.  John  the  Evangelist,  of  Lambertville, 
party  of  the  second  part  to  said  agreement,  represented  by 
Mr.  Ter  Woert,  was  allowed,  at  its  own  expense,  to  lay  the 
sewer  in  question  in  accordance  with  the  action  of  the  com- 
mon council  theretofore  had.  By  the  votes  of  Cullan,  Kilroy, 
Kearns,  Smith  and  SoUiday,  against  the  protest  of  Finney, 
Herr,  Millick  and  Wilmot  that  the  proceeding  was  in  viola- 
tion of  the  command  of  the  writ,  the  council  adopted  and  ap- 
proved that  agreement,  and  by  the  same  vote  resolved  to  em- 
ploy counsel  to  assist  in  the  defence  of  the  common  council  in 
the  certiorari  proceedings  at  no  expense  to  the  city. 

As  to  the  respondents  who  were  members  of  the  common 
council  to  whom  the  writ  was  addressed,  this  action  in  respect 
to  the  sewer  proceeding  that  had  been  removed  by  the  writ, 
besides  the  evidence  that  it  affords  of  complicity  and  concert 
with  Mr.  Ter  Woert  in  the  construction  of  this  sewer,  is  in 
itself  in  plain  disregard  of  the  duty  imposed  upon  them  to  re- 
frain from  all  action  of  every  character  aiding  or  countenan- 
cing execution  of  the  suspended  proceeding,  and  their  acts 
were  in  plain  contempt  of  the  authority  of  this  court,  out  of 
which  the  writ  proceeded.  As  to  the  other  respondent,  Mr. 
Ter  Woert,  the  laying  of  the  sewer  despite  the  force  of  this 
writ,  was  an  act  which  the  common  council  could  not  lawfully 
perform  under  these  proceedings;  the  only  authority  that  Mr. 
Ter  Woert  had  or  could  have  was  such  as  he  derived  from 
that  body,  and  could  be  no  greater  timn  that  which  they  were 
permitted  to  exercise,  and  he  knew  that  further  proceeding 
had  been  arrested  by  the  process  of  the  court.  If  the  excuse 
which  his  counsel  relies  upon  in  defence  of  his  act  could  avail 
him,  namely,  that  he  had  an  agreement  with  the  common 
council  prior  to  the  service  of  the  writ,  which  I  think  it  could 
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not,  even  if  true — in  point  of  fact,  the  ground  of  excuse  did 
not  exist — he  had  no  such  agreement.  Execution  by  him  on 
the  one  part  was  not  an  execution  of  that  agreement,  and  he 
knew,  as  plainly  appears  by  his  own  statements,  that  such 
agreement  had  not  been  executed  by  trie  council.  He  knew 
the  writ  had  come  to  the  council,  and  he  concluded,  (whether 
upon  his  own  judgment  or  upon  advice  which  he  received  is 
immaterial,)  that,  despite  the  writ,  he  might  with  safety  rush 
through  the  execution  of  this  enterprise  before  the  court  had 
passed  upon  the  validity  of  the  proceedings  out  of  which  it 
grew.  In  making  the  experiment  he  took  the  risk  of  conse- 
quences, and,  in  my  judgment,  there  is  no  fact  in  the  case  that 
relieves  him  from  the  condition  of  the  other  respondents. 

I  think  it  is  entirely  clear  that  the  attachment  ought  to  go 
against  each  of  these  respondents.  Let  an  attachment  issue 
accordingly. 


STATE,  THE  MAYOR  AND  ALDERMEN  OF  THE  CITY  OF 
PATERSON,  RELATORS,  v.  NATHAN  BARNET,  MAYOR, 
RESPONDENT. 

1.  Where  a  charter  of  a  municipal  corporation  requires  a  proceeding  to 
be  instituted  by  an  ordinance,  it  cannot  be  effected  by  a  resolution 
merely,  the  latter  being  wanting  in  the  solemnities  of  the  former,  and 
is  not  regarded  as  a  legal  equivalent. 

2.  The  charter  of  the  city  of  Paterson  provides  that  any  legislative  act 
of  the  board  of  aldermen  shall  be  by  ordinance  passed  by  a  vote  of  a 
majority  of  its  members,  and  in  case  un  ordinance  involves  the  expend- 
iture of  money,  the  votes  of  two-thirds  of  the  members  of  the  board 
shall  be  necessary  to  its  passage.  The  board  of  aldermen,  by  resolu- 
tion, directed  the  construction  of  certain  sewers  and  drains,  and  jiassed 
an  ordinance  for  the  issue  of  bonds  to  pay  for  the  same;  the  mayor  of 
the  city  declinetl  to  sign  the  bonds  thus  ordered  to  be  issued.     Held, 

1.  That  tiie  act  of  the  board  of  aldermen  was  legislative  in  its  char- 
acter, and  coultl  not  be  effected  by  resolution. 

2.  The  mayor  will  not  be  compelled  by  mandamus  to  do  an  act  against 
his  objection  in  furtherance  of  a  measure  having  its  inception  without 
legal  authority  and  in  violation  of  the  charier  provisions. 
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On  rule  to  show  cause  for  mandamus. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  relator,  /.  W.  Griggs. 

For  the  respondent,  G.  S.  Hilton. 

The  opinion  of  the  court  was  delivered  by 
Knapp,  J.     The  board  of  aldermen  of  the  city  of  Pater- 
son,  on  the  17th  day  of  September,  1883,  passed  an  ordinance 
for  the  issue  of  city  bonds  not  to  exceed  $40,000,  to  pay  for 
certain  sewers  or  drains  then  in  process  of  construction,  under 
resolution  of  the  board  of  aldermen  for  that  purpose.     The 
ordinance  provided  for  the  terms  of  the  bonds  to  be  issued, 
and  ordained  that  they  should  be  signed  by  the  mayor,  sealed 
with  the  city  seal,  attested  by  the  city  clerk  and  countersigned 
by  the  comptroller,  and,  when  executed,  be  sold  by  the  de- 
partment of  finance  for   not  less  than  par.     The-  ordinance 
was  duly  presented  to  the  mayor  of  the  city,  but  was  returned 
subsequently  without  his  signature  and  with  his  objections. 
On  the  26th  day  of  September,  the  board  of  aldermen, 
acting  within  their  chartered  powers,  passed  the  ordinance, 
notwithstanding  the  veto.     Bonds  were  prepared  as  directed 
by  the  ordinance,  and  on  October  9th  following  were  pre- 
sented by  the  finance  committee  of  said  board  for  his  signa- 
ture in  their  execution.     The  mayor  refused  to  sign  them  on 
the  same  grounds  that  his  approval  of  the  ordinance  was 
withheld.     This  proceeding  is  to  compel  such  signature  if  it 
be  determined  as  necessary  in  the  execution  of  such  bonds, 
and  if  it  be  his  legal  duty  to  do  so.     That  the  act  of  signa- 
ture required  of  the  mayor  is  one  which,  in  performance,  will 
be  purely  ministerial,  admits  of  no  doubt.     In  passing  upon 
the  propriety  of  the  ordinance,  his  capacity  was  a  very  differ- 
ent one— one  in   which   his  judgment  and   discretion  were 
called  in  action ;  but  when,  against  his  opposing  judgment, 
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the  act  of  legislation  received  the  approval  of  the  board  of 
aldermen,  it  acquired  the  same  force  as  if  the  mayor's  signa- 
ture had  been  given.  And  those  objections,  if  legally  over- 
come by  passage  of  the  ordinance  over  his  veto,  cannot  now 
be  interposed  against  the  performance  of  a  mere  ministerial 
act  made  necessary  by  it.  His  objections  there  concerned  the 
policy  of  their  issue.     Ahrens  v.  Fiedler,  14  Vroom  400. 

The  mayor  denies  the  duty  upon  him  to  sign  bonds  if  min- 
isterial only,  alleging  that  there  is  no  express  provision  in  the 
section  of  the  charter  {Pamph.  L.  1871,  p.  118,)  relating  to 
the  issiie  of  such  bonds,  which  requires  the  mayor's  signature 
ia  their  execution,  or  that  there  is  elsewhere,  in  legislation 
governing  the  city,  such  express  direction  respecting  the  exe- 
cution of  such  municipal  contracts  or  any  ordinance  of  the 
city  providing  for  such  general  duty.  And  it  is  urged  that, 
therefore,  this  ordinance  being  for  a  special  issue  of  bonds  as 
its  principal  object,  is  not  appropriate  or  adequate  to  impose 
duties  on  him  in  respect  to  such  contracts. 

The  <;harter  provides  that  every  legislative  act  of  the  board 
of  aldermen  shall  be  by  ordinance.  Charter  1871,  §  24.  The 
twenty- sixth  section  of  the  same  act  confers  on  that  board 
power  to  "  make,  continue,  modify  and  repeal  such  ordi- 
nances, &c.,.as  may  be  necessary  to  carry  into  effect  any  and 
all  the  powers  vested  by  law  in  the  corporation."  Amongst 
these  powers  is  found  in  the  one  hundred  and  eighteenth 
section  that  of  issuing  sewer  bonds.  Under  this  legislation 
an  ordinance  providing  m  proper  cases  for  their  issue,  and 
prescribing  for  the  manner  of  their  execution,  was  legal  and 
necessary,  and  tJie  propriety  of  such  a  provision  is  not  ques- 
tioned. Certain  I  think  it  is  that,  under  this  ordinance, 
bonds  could  not  be  issued  varying  from  its  prescribed  terms, 
either  in  matter  of  substance  or  in  the  mode  of  execution ; 
and,  however  clear  the  authority  may  be  in  the  board  to  au- 
thorize the  issue  of  bonds,  they  cannot,  under  the  form  in 
which  power  is  ordained  to  be  carried  out,  be  effective  with- 
out such  signature  of  the  mayor,  and  if  the  issue  is  otherwise 
legal,  it  seems  to  me  to  be  made  as  much  a  part  of  his  duty  to 
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give  his  name  in  their  authentication  as  it  is  that  of  the  clerk 
to  affix  the  corporate  seal  of  the  city.  An  ordinance  passed 
under  express  legislative  authority,  or  inherent  right  of  the 
corporation,  is  as  much  a  law  of  the  corporation  as  tlie  charter 
creating  it.  But  I  think  also  that  the  provision  in  the  twenty- 
ninth  section  of  the  charter,  expressly  requiring  the  mayor* 
"  to  jierforni  such  duties  as  may  be  prescribed  for  him  by  the 
city  ordinances,"  is  directly  applicable  to  an  ordinance  of  this 
nature.  The  position  that  an  ordinance  defining  his  duties 
must  be  a  continuing  one,  and  such  as  prescribes  all  his  duties 
touching  all  subjects,  is  based  upon  the  legal  characteristic  of 
generality  ascribed  to  ordinances  or  by-laws.  Under  this  and 
many  other  charters  of  the  state,  all  acts  for  the  expenditure 
of  money  in  considerable  amount  for  specified  objects  are  re- 
quired to  be  in  the  solemn  form  of  ordinance.  To  pave,  fill 
or  excavate  a  street,  or  build  a  sewer,  and  many  other  author- 
ized acts  exceeding  a  specified  amount,  must  be  determined 
upon  in  the  deliberate  form  of  town  law,  and  such  ordinances 
are  general  in  the  sense  ihat  they  are  binding  upon  the  mem- 
bers of  the  corporation  having  any  relation  to  the  subject  for 
which  they  provide,  and  not  objectionable  unless  they  dis- 
criminate without  reason  between  individuals  affected.  Dill, 
on  Man.  Corp.,  §  256  and  note. 

If  these  were  the  only  objections  urged,  I  think  it  would 
be  the  duty  of  the  mayor  to  sign  them,  and  against  his  refusal 
mandamus  becomes  the  proper  mode  of  relief. 

But  the  respondent  denies  the  city's  right  to  issue  these 
bonds  for  the  purposes  contemplated  in  the  ordinance,  because 
the  determination  to  build  the  sewers  which  the  bonds  are  de- 
signed to  pay  for  was  expressed  in  form  of  a  resolution  by  the 
board  of  aldermen,  and  not  by  the  adoption  of  an  ordinance 
for  that  purpose,  and  therefore  claims  that  the  work  is  being 
done  without  proper  observance  of  the  requirements  of  the 
charter  and  consequently  illegal,  and  that  the  bonds  are  to 
pay  for  such  illegal  enter])rise. 

The  charter  of  1871,  section  24,  provides  that  every  legis- 
lative act  of  the  board  of  aldermen  shall   be  by  ordinance 
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passed  by  a  vote  of  the  majority  of  its  members,  and  in  case 
any  ordinance  involves  the  expenditure  of  money,  the  votes 
of  two  thirds  of  the  members  of  said  board  shall  be  necessary 
to  its  passage. 

In  State  v.  Newark,  1  Dutcher  399,  427,  distinction  was 
drawn  between  such  acts  of  a  municipal  corporation  as  were 
legislative  in  their  character  and  such  as  are  judicial,  and  it 
was  there  declared  that  resolutions  ordering  improvements  to 
be  made  in  the  city,  (in  that  case  a  sewer,)  were  legislative 
acts,  and  such,  I  think,  is  the  character  generally  assigned  to 
them.  People  v.  New  York,  5  Barb.  45;-  Howeth  v.  Jersey 
City,  1  Vroom  93;  Haight  v.  Love,  15  Vroom,  20;  Mabon  v. 
Halsted,  Director,  10  Vroom  640. 

The  legislature,  in  which  the  general  power  over  this  sub- 
ject rests,  has  committed  this  branch  of  its  power  to  be  exer- 
cised by  the  local  government.  Without  such  delegation  of 
power  the  legislature  alone  could  exercise  it.  It  is  well  set- 
tled that  when  the  law  requires  a  proceeding  to  be  instituted 
by  an  ordinance  it  cannot  be  effected  by  resolution  merely. 
The  latter,  wanting  the  solemnities  of  the  former,  is  not  re- 
garded as  a  legal  equivalent.  State,  Story,  pros.,  v.  Bayonne, 
6  Froom  335;  State  v.  C^ty  of  Paterson,  16  Vroom  267.  And 
in  these  and  other  instances  in  this  court,  proceedings  instituted 
in  disregard  of  such  requirements  have  been  held  illegal  when 
brought  up  for  review  upon  reasoning  which  need  not  here 
be  repeated. 

These  bonds  are  sought  to  be  issued,  and  the  respondent's 
signature  required  in  their  execution,  to  carry  on,  with  the 
proceeds  of  their  sale,  an  improvement  so  illegally  begun,  and 
therefore  by  this  method  illegally  to  be  continued.  The  ques- 
tion, then,  in  this  branch  of  the  case  is,  Sliall  the  mayor  be 
compelled  by  the  court  to  do  an  act,  against  his  objection,  in 
furtherance  of  a  measure  having  its  inception  without  legal 
authority  and  in  violation  of  the  charter  j)rovisions?  The 
case  of  Slate,  ex  rel.  Nioolson  Pavement  Co.,  v.  Newark,  6 
Vroom  396,  is  a  decision  against  it,  and  I  see  no  reason  for 
questioning  the  correctness  of  the  ])rinciple  upon  which  that 
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case  was  decided.  There  it  was  sought  to  compel  the  mayor 
of  the  city,  by  rnandamus,  to  sign  a  contract  which  had  been 
made  in  disregard  of  the  provisions  of  the  charter  of  the  city 
and  its  ordinances,  and  the  writ  was  refused.  That  the  objec- 
tion here  made  arises  in  a  later  stage  of  progress  of  the  un- 
authorized transactions  seems  to  me  in  no  wise  to  affect  the 
principle.  The  mayor  is  now  for  the  first  time  called  upon  to 
do  an  act  in  recognition  of  the  validity  of  this  corporate  action, 
and  first  given  an  opportunity  to  object.  With  respect  to  the 
suo-aestion  that  the  contractor  is  entitled  to  be  paid  for  his  work 
and  the  bonds  ate  required  for  his  payment,  it  is  neither  neces- 
sary in  the  case  nor  proper  between  the  present  parties,  to  de- 
cide or  consider  how  far  the  contractor  will  be  affected  by  the 
mode  in  which  this  public  work  was  initiated.  His  rights  can 
be  passed  upon  only  when  he  is  in  court  to  litigate  them.  The 
respondent  successfully  resists  this  application  when  he  is  able 
to  throw  doubt  upon  the  right  of  the  city  to  compel  what  it 
asks  of  him,  or  his  duty  to  yield  it  on  the  relator's  demands. 
There  is,  at  the  least,  such  doubt  of  the  contractor's  right  on 
the  case,  as  it  stands  before  us,  that  were  he  here  seeking  to 
compel  by  mandamus  the  signing  of  a  warrant  upon  the  city 
treasury  to  pay  him  for  his  work,  it  must  be  refused,  and  he 
left  to  his  ordinary  legal  redress. 
■  The  mandamus  asked  for  should  be  denied. 


THE  NEW  YORK,  LAKE  ERIE  AND  WESTERN  RAILROAD 
COMPANY  V.  HUGHES,  COLLECTOR,  AND  YARD,  COM- 
MISSIONER. 

1.    Under  the  third  and  fourth  sections  of  the  Riparian  act  of  March  Slet, 

1869,  {Bev.,  p.  982,)  the  Hoboken  Land  and  Improvement  Company 
and  ita  assigns  may  secure  from  the  state  a  conveyance  in  fee  of  the 
lands  naturally  under  water,  lying  in  front  of  the  lands  owned  by  such 
corporation  or  its  assigns,  on  paying  therefor  to  the  state  $50  per  foot 
measured  upon  the  bulkhead  line  in  front  of  the  lands  included  in  the 
conveyance. 
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2.  The  privilege  of  securing  such  a  conveyance  must  be  regarded  as  en- 
hancing the  value  of  the  land,  to  tlie  ownership  of  which  the  privilege 
attaches,  for  the  purpose  of  taxation. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  November  Term,  1883,  before  Justices  Knapp,. 
Dixon  and  Magie. 

For  the  prosecutor,  Cortiandt  Parker. 

For  the  defendants,  Peter  Bentley. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  In  accordance  with  the  decision  of  the  Court 
of  Errors  in  this  cause,  reported  in  14  Vrooni  632,  it  was  re- 
ferred to  a  commissioner  to  ascertain  and  report  the  true  value 
often  and  four- tenths  acres  of  land,  lying  at  Weehawken,  along 
the  tide-waters  of  the  Hudson  river,  taking  into  consideration 
the  enhancement  of  value,  if  any,  by  reason  of  the  laud's 
frontage  on  the  water,  and  of  the  privileges  arising  from  its 
location,  to  the  end  that  the  tax  therefor  against  the  prose- 
cutors, for  the  year  1879,  might  be  adjusted.  The  commis- 
sioner reports  the  value  of  the  land,  exclusive  of  water  privi- 
leges, as  $171,600  in  1882,  and  thinking  that  these  privileges 
consist  of  a  '*  pier  right"  or  privilege  of  building  and  using 
piers  in  front  of  the  land,  lie  re[)orts  that  right  as  worth,  in 
1882,  $250  i)er  foot  of  frontage  measured  upon  the  bulkhead 
line  or  line  of  solid  fiUiug  established  by  the  riparian  commis- 
Moners  and  extending  twelve  hundred  and  eleven  feet  in  front 
of  this  property,  thus  making  §302,760  as  the  value  of  the 
pier  right,  and  $474,350  as  the  value  of  the  land  with  its 
privileges  in  1882.  This  he  reduces  to  $407,150.43,  as  rep- 
resenting the  value  in  1879.  Adding  the  value  of  the  im- 
provements at  that  time,  $197,091,  he  reports  $604,241.43 
as  the  tiixahle  value. 

The  company  takes  exce|)tion  to  the  inclusion  of  the  pier 
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right  as  an  element  of  value,  and  the  municipality  complains 
of  the  exclusion  of  a  privilege  of  reclaiming  twenty-two  and 
thirty-eight  hundredths  acres  of  land  under  water,  lying  in 
front  of  these  ten  and  four- tenths  acres,  and  within  the  bulk- 
head line,  which  privilege,  it  is  claimed,  belongs  to  the  prose- 
cutor as  owner  of  this  upland,  and  in  1879  was  worth  nearly 
$10,000  per  acre. 

These  contentions  present  the  question  for  decision. 

The  {)rosecutor  has  title  to  this  upland  as  the  grantee  of 
Jay  Gould,  who  was  the  grantee  of  the  "  Weehawken  Docks," 
which  was  the  grantee  of  the  "  Hoboken  Land  and  Improve- 
ment Company."  The  last-named  company  became  the  owner 
of  the  natural  upland  along  this  portion  of  the  Hudson  river, 
and  by  its  charter  had  given  to  it  power  to  purchase,  fill  up, 
occupy,  possess  and  enjoy  all  land  covered  with  water  fronting 
and  adjoining  the  lands  owned  by  it.  Being  such  owner,  it 
conveyed  the  property  now  vested  in  the  prosecutor,  viz.,  a 
tract  of  land  bounded  on  the  west  by  a  defined  Yme  upon  the 
upland,  two  thousand  feet  in  length,  and  on  the  north  and 
south  by  lines  drawn  easterly  at  right  angles  from  the  ex- 
tremities of  said  first  line  to  the  middle  of  the  Hudson  river, 
together  with  all  the  land  under  water  in  said  river  easterly 
and  in  front  of  said  upland  and  within  the  said  northerly  and 
southerly  lines,  as  far  easterly  as  the  right  and  title  of  the 
grantor  to  the  said  land  under  water  extended,  and  all  the 
water  rights  and  other  rights  and  privileges  of  the  said  grantor, 
whether  derived  by  legislative  act  or  otherwise,  to  reclaim, 
improve  and  appropriate  to  their  own  use  the  said  land  under 
water,  within  said  lines,  to  the  middle  of  the  Hudson  river. 
These  boundaries  include  the  ten  and  four-tenths  acres  of  land 
above  water  and  the  twenty-two  and  thirty-eight  hundredths 
acres  under  water. 

Whether  the  power  given  to  the  Hoboken  Land  and  Im- 
provement Company  by  its  charter  to  purchase,  fill  up,  occupy, 
possess  and  enjoy  the  land  covered  with  water  in  front  of  land 
owned  by  it  is  to  be  considered  as  having  conferred  upon  the 
company  merely  capacity  to  exercise  the  ordinary  privilege 
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of  riparian  owners  to  reclaim  the  shore  in  front  of  them,  and 
so  acquire  title  to  it,  {Stevens  v.  Faierson  and  Newark  R.  R. 
Co.,  5  Vroom  532,)  or  as  a  wider  license  to  extend  its  recla- 
mation and  appropriation  below  low-water  mark  as  far  as  the- 
interests  of  navigation  would  permit,  I  cannot  and  need  not 
now  decide.  But  this  seems  clear — that  the  power  thus  givea 
brought  the  company  within  the  class  of  corporations  men- 
tioned in  the  third  and  fourth  sections  of  the  Riparian  act  of 
March  31st,  1869,  {Rev.,  p.  982,)  by  which  it  was  enacted 
that  any  corporation  which  has  power  given  directly  by  legis- 
lative act  to  purchase,  fill  up,  occupy,  possess  and  enjoy  lands 
covered  with  water,  fronting  and  adjoining  lands  owned  by  i6 
on  the  tide-waters  of  the  Hudson  river,  or  the  assigns  of  any 
such  corporation,  may  secure  from  the  State  of  New  Jersey  ;i 
conveyance  in  fee  of  the  lands  naturally  under  water,  whether 
then  filled  in  or  not,  lying  in  front  of  the  lands  of  such  cor- 
poration or  its  assigns,  on  paying  therefor  to  the  state  $50  per 
foot,  measured  upon  the  bulkhead  line  in  front  of  the  lands 
included  in  the  conveyance,  and  that  the  conveyance  shall  pass 
not  merely  the  title  to  the  land  described  in  it,  but  also  the 
right  to  exclude  the  tide-water  from  such  land  as  far  out  as 
the  exterior  bulkhead  line,  and  to  appropriate  the  land  to 
private  uses,  and  also  the  right  to  the  perquisites  of  wharfage 
and  other  like  profits,  tolls  and  charges.  Now,  the  power, 
upon  tbe  grant  of  which  by  direct  act  of  the  legislature  this 
right  of  purchasing  the  state's  title  is  made  to  depend,  is  the 
very  power  which  the  Hoboken  Land  and  Improvement 
Company  received  by  its  charter,  and  consequently  the  com- 
pany's assignee,  the  prosecutor,  became  entitled,  as  owner  of 
the  upland,  to  the  conveyance  mentioned  in  the  statute  on 
payment  of  the  stipulated  price.  On  receiving  such  convey- 
ance, the  prosecutor  will  be  owner  of  the  twenty-two  and 
thirty-eight  hundredths  acres  of  land  now  under  water,  with 
the  right  of  reclaiming  it,  and  also  of  what  is  ailleil  the  "  pier 
right"  along  twelve  hundred  and  eleven  feet  of  the  bulkhead 
line.  This  right  of  purchase  is,  therefore,  in  my  judgment, 
the  privilege  whose  value  should  be  considered  as  entering 
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into  the  taxable  value  of  the  ten  and  four-tenths  acres  of  up- 
land assessed  against  the  prosecutor. 

The  value  of  the  right  is  readily  ascertainable  from  the  evi- 
dence of  Mr.  Dod,  the  only  witness  sworn  before  the  commis- 
sioner on  that  subject.  The  value  of  the  land  under  water, 
was  fixed  by  him  at  ^10,000  per  acre  in  1882,  being  $223,- 
800  for  twenty-two  and  thirty-eight  hundredths  acres,  and 
the  value  in  1879  at  a  small  percentage  below  that  sum — say 
$192,095.  The  commissioner  correctly  reports  the  value  of 
the  pier  right  at  $259,860.43,  thus  making  the  value  of  both 
$451  955.43.  Deduct  from  this  what  it  will  cost  the  prose- 
cutor to  perfect  his  title,  $50  per  foot  for  twelve  hundred  and 
eleven  feet,  viz.,  $60,550,  and  the  balance,  $391,405.43,  rep- 
resents the  value  in  1879  of  the  privileges  which  the  prose- 
cutor had  appurtenant  to  its  ownership  of  the  ten  and  four- 
tenths  acres.  Adding  the  value  of  these  ten  and  four-tenths 
acres  and  the  improvements  thereon,  reported  by  the  commis- 
sioner as  $344,381,  and  we  have,  as  the  assessable  value  of 
the  whole  in  1879,  the  sum  of  S735,786.43. 

A  few  words  as  to  the  position  taken  by  counsel  for  the 
prosecutor,  that  the  pier  right  belongs  to  the  natural  upland, 
and  therefore  cannot  be  appurtenant  to  the  prosecutor's  up- 
land, which,  he  says,  is  all  artificial.  I  have  been  unable  to 
find,  in  the  papers  submitted,  evidence  that  all  of  this  upland 
is  artificial.  The  description  in  the  deeds  under  which  the 
prosecutor  claims,  seems  to  indicate  that  the  entire  westerly 
boundary  of  the  land  is  on  the  natural  ground,  and  the  only 
contradictory  evidence  is  the  testimony  of  Mr.  Chanute,  the 
engineer,  and  the  map,  which  show  that  about  seven  hundred 
and  thirty  feet  of  that  boundary  lie  east  of  the  water's  edge. 
The  rest  of  the  two  thousand  feet  still  appears  to  have  been  not 
below  the  water  line,  and  in  front  of  this  portion  is  the  whole 
tract  in  controversy  situate.  But  if  the  fact  be  as  stated, 
nevertheless  I  think  the  pier  right  must  be  regarded  as  ap- 
purtenant to  that  land  which  actually  adjoins  the  water, 
whether  it  be  natural  or  artificial.  The  right  is  one  which 
uan  be  enjoyed  only  where  the,  means  of  passing  from  the 
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water  to  the  land  are  provided,  and  this  cannot  possibly  be 
inside  of  the  external  line  of  solid  ground.  There  can  be  no 
doubt  that  the  description  in  the  deed  was  intended  to  em- 
brace such  a  right,  as  well  as  all  other  rights  made  available 
by  reason  of  the  adjacency  of  the  water,  and,  in  my  judgment, 
it  belongs  to  the  prosecutor. 


ELIAS  BROWER,  OVERSEER  OF  MARLBORO,  v.  W.  GONOVER 
SMITH,  OVERSEER  OF  RARITAN. 

1.  The  parents  of  a  minor  daughter  came  to  this  state  from  Ireland,  and 
acquired  a  settlement  in  Marlboro  township,  Monmouth  county,  in 
1869.  They  left  the  child  in  Ireland  until  1872,  when  she  was  brought 
to  her  father's  home,  in  said  township,  she  still  being 'under  age. 
Held,  that  the  minor  also  had  a  legal  settlement  in  the  township. 

2.  The  provision  of  tlie  first  section  of  our  poor  law,  (Rev.,  p.  834,)  that 
"every  healthy  person  directly  coming  from  Europe  into  this  state 
shall  be  settled  in  the  township  in  which  he  or  she  shall  first  settle 
and  reside  for  the  space  of  one  year,"  does  not  apply  to  such  persons 
as  have  acquired  a  legal  settlement  here  before  residing,  one  year  in 
any  township. 


On  certiorari. 

John  Gilmartin  and  wife,  natives  of  Ireland,  came  to 
America  in  1860  from  that  country.  In  1869,  John  Gil- 
martin  gained  a  legal  settlement  in  Marlboro  township,  Mon- 
mouth county,  New  Jersey,  which  he  has  retained  and  where 
he  has  resided  ever  since.  When  he  came  to  this  country  in 
1860  he  left  behind  him  in  Ireland  a  daughter,  Delia,  who 
was  born  there,  and  who  was  then  about  two  years  old.  Delia 
contiimed  to  reside  in  Ireland  with  relatives  of  her  father 
until  1872,  when  she  came  to  America  witii  money  furnished 
for  that  purpose  by  her  father.  She  came  directly  from 
EurojKi  to  her  father's  residence  in  Marlboro,  by  the  way  of 
New  York  city  and  Keyport,  Monmouth  county,  N.  J.  She 
arrived  at  her  father's  house  in  May,  1872.  She  was  physi- 
cally a  healthy  person  at  the  tinio  of  her  coming  from  Europe 
into  this  state  as  aforesaid,  but  weak  minded.     During  the 
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t^^i^^^^^^i^ed^^elan^  her  father  contributed  nothing 
to  her  support.     After  her  arrival  at  her  fathers  home  in 
Marlboro  township  she  remained  there  as  one  of  his  family 
for  two  or  three  weeks,  when  she  ran  away  and  went  to  Ran- 
tan  township,  from  whence  her  father  brought  her  back  to 
his  house  in  the  course  of  a  week  or  two.     This  last-named- 
time  she  remained  at  her  father's  house  two  or  three  weeks 
and  then  again  ran  away  and  went  to  the  said  township  of 
Karitan,  and  there  remained  for  about  two  years.     Then  she 
was   again  brought   back  to  her   father's   residence   by  her 
mother,  and  remained  there  for  one  or  two  weeks,  when  she 
again    returned    to    Raritan    township    without    her    fathers 
knowledge  or  consent,  where  she  has  remained  the  yhole  or 
great  part  of  the  time  since,  until  she  was  removed  to  Marl- 
boro township  as  a  pauper  as  hereinafter  stated. 

She  has  never  resided  in  Marlboro  township  for  more  than 
three  weeks  at  any  one  time.     During  her  absences  from  her 
father's  house  he  had  no  knowledge  where  she  was  or  control 
or  management  of  her  or  her  business  in  any  way.     She  was 
supported  as  a  pauper  by  the  township  of  Raritan  for  near  y 
a  year  immediately  preceding  her  removal  as  a  pauper  to 
Marlboro  township.     In  February,  1883,  proceed mgs  for  her 
removal,  pursuant  to  the  statute,  were  commenced  by  the  over- 
seer of  the  poor  of  Raritan  township,  before  David  Warner, 
esquire,  one  of  the  justices  of  the  peace  of  Monmouth  county, 
residing  in  Raritan  township,  which  proceedings  resulted  in 
an  order  by  the  said  justice  of  the  peace,  dated  the  24th  day 
of  February,  1883,  adjudging  and  determining  the  last  legal 
settlement  of  the  said  Delia  Gilmartin  to  be  in  the  said  town- 
sliip  of  Marlboro,  and  commanding  her  to  be  removed  and 
delivered  to  the  overseer  of  that  township  in  the  usual  form. 
She  was  removed  and  delivered  as  directed  by  the  said  order  on 
the  16th  day  of  March,  1883,  and  has  ever  since  then  been 
and  is  now  a  clmrge  upon  the  last-named  township. 

From  the  order  of  the  justice  above  referred  to  an  appeal 
was  taken  by  the  overseer  of  the  poor  of  Marlboro  township 
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io  the  Monmouth  Quarter  Sessions,  wlio,  on  the  day  of 

July,  1883,  affirmed  the  order  of  the  justice,  with  costs. 

Delia  never  acquired  any  legal  settlement  in  the  State  of 
New  Jersey,  except  such  as  might  be  derived  under  the  facts 
above  stated. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  plaintiff  in  certiorari,  C.  Bobbins. 
For  the  defendant,  E.  W.  Arrowsmith. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  orders  brought  up  for  review  in  this  case 
are  right.  The  general  rule  is  that  the  settlement  of  minor 
children  follows  that  of  their  father.  Shrewsbury  v.  Holmdel, 
13  Vroom  373.  The  application  of  this  rule  is  not  prevented 
by  the  fact  that  the  minor  is  separated  from  its  parents'  house- 
hold, [Alexandria  v.  Bethlehem,  1  Harr.  119,  122,  123; 
Adams  v.  Foster,  20  Johns.  452,)  nor  by  its  residing  iu 
another  state  from  that  in  which  its  parent  lives  and  is  legally 
settled,  {Great  Barrington  v.  Tyringham,  18  Pick.  264;)  and 
on  this  subject  foreign  countries  stand  in  the  same  relation 
to  us  as  sister  states.  Alexandria  v.  Kingwood,  3  Halst.  370. 
This  pauper,  therefore,  being  only  eleven  years  old  in  1869, 
when  her  father  gained  a  settlement  in  Marlboro,  that  town- 
ship became  then  also  the  place  of  her  legal  settlement. 

But  if  it  wer«  held  that  by  being  left  in  Ireland  when  her 
parents  came  to  this  country,  she  ceased  to  be  a  member  of 
their  family,  and  for  that  reason  their  settlement  in  1869  was 
not  then  communicated  to  her,  yet  when,  in  1872,  her  father 
brought  her  to  his  home  in  Marlboro,  and  she  remained  there 
'*  as  one  of  his  family,"  according  to  the  agreed  case,  no  cir- 
cumstance was  wanting,  the  lack  of  which  might  throw  doubt 
upon  the  a{)plication  of  the  general  rule.  She  was  a  minor, 
unemaiicipakMJ,   and    a    nieniher    of   her    father's    household. 
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Save  by  derivation,  she  then  had,  in  the  eye  of  our  law,  no 
settlement  anywhere,  for  her  former  settlement  in  Ireland 
was  deemed  no  settlement  at  all.  Alexandria  v.  Kiv^woody 
supra.  Nothing,  therefore,  existed  which  could  possibly  inter- 
fere with  the  communication  to  her  of  her  father's  settlement.  ^ 
It  remains  to  inquire  whether  she  has  since  gained  any  other  ' 

settlement. 

The  only  law  under  which  it  is  claimed  she  could  have 
done  so  is  the  last  clause  in  the  first  section  of  our  "Act  for 
the  settlement  and  relief  of  the  poor,"  [Rev.,  p.  834,)  originally 
passed  March  11th,  1774,  [Pat,  p.  26,)  which  provides  "that 
all  mariners  coming  into  this  state,  and  having  no  settlement 
in  this  nor  any  of  the  neighboring  states,  and  every  other 
healthy  person,  directly  coming  from  Europe  into  this  state, 
shall  be  legally  settled  in  the  township  in  which  he  or  she 
shall  first  settle  and  reside  for  the  space  of  one  year."     If  it 
be  conceded  that  Delia  Gil  martin  was  a  healthy  person,  di- 
rectly coming  from  Europe  into  this  state,  and  that  she  first 
settled  and  resided  for  the  space  of  a  year  in  Raritan  town- 
ship, and  so,  by  the  strict  letter  of  this  statute,  would  gain  a 
settlement  there,  still  I  think  she  is  not  within  the  spirit  of 
the  law.     The  law  does  not  appear  to  me  to  have  been  de- 
signed to  embrace  persons  having  a  legal  settlement  in  New 
Jersey  before  the  occurrence  of  the  facts  which,  by  this  pro- 
vision, would  give  a  settlement.     If  the  statute  were  literally 
enforced,  Jerseymen  temporarily  visiting  Europe  would,  on 
their  return  thence,  obtain  a  new  settlement  in  the  township 
where  they  first  happened  to  live  a  year.     This  was  not  the 
purpose  of  the  law.     Its  design  was  to  indicate  how  immi- 
grants not  otherwise  settled  might  become  so.     This  interpre- 
tation is  indeed  opposed  by  the  circumstance  that  the  same 
clause,  in  referring  to  mariners,  expressly  limits  its  own  opera- 
tion to  those  having  no  settlement  in  this  or  any  neighboring 
state,  and  such  express  limitation  being  omitted  as  to  immi- 
grants, a  limitation  of  similar  effect  ought  not  ordinarily  to 
be  implied ;  but  since  the  opposite  interpretation  leads  to  re- 
sults so  inadmissible,  I  think  this  rule  of  construction  must, 
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pro  hac  vice,  be  disregarded.  In  the  poor  law  of  1758,  (^^- 
linson,  p.  222,)  where,  I  believe,  mariners  and  other  healthy 
persons  arriving  from  beyond  sea  are  first  mentioned  together 
as  a  special  class,  they  are  all  placed  upon  the  same  footing, 
and  probably  it  was  only  because  mariners  coming  into  this 
state  often  had  already  a  legal  settlement  here  or  in  some 
neighboring  state,  and  European  immigrants  very  rarely  had 
such  a  settlement,  that  any  difference  in  express  provisions 
concerning  them  was  suggested.  Notwithstanding  this  differ- 
ence, immigrants  settled  here  without  recourse  to  this  enact- 
ment are  not  included  within  its  spirit  and  operation. 

The  pauper's  derivative  settlement  in  Marlboro  township 
therefore  remains,  and  the  orders  brought  up  should  be 
affirmed. 


STATE,  EX  REL.  JEREMIAH  H.  PIERCE,  v.  THE  UNION  DIS- 
TRICT SCHOOL  TRUSTEES. 

Tlie  supplement  to  "An  act  to  establish  a  system  of  public  instruction," 
approved  March  23d,  1881,  {Pamph.  L.,  p.  186,)  makes  it  unlawful  for 
school  trustees  to  exclude  cliildren  from  any  public  school  on  the 
ground  that  they  are  of  the  negro  race. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  the  respondents,  the  trustees  of  public  schools  in 
the  city  of  Burlington,  to  meet  together,  and  by  resolution 
order,  direct  and  instruct  the  teachers  of  the  several  public 
schools  in  said  city  to  receive  Gertrude  Pierce,  Rufus  Pierce, 
Gilbert  A.  Pierce  and  Hannah  Pierce,  children  of  the  relator, 
into  said  schools  for  the  purposes  of  instruction,  without  any 
denial  or  abridgment  of  their  rights  and  privileges  on  account 
of  race  or  color,  and  subject  only  to  such  legal  restrictions  and 
requirements  as  all  other  persons,  over  five  and  under  eighteen 
years  of  age,  residing  within  said  city,  are  required  to  conform 
to  as  pupils  attending  said  schools. 
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Argued  at  November  Terra,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  relator,  A.  S.  Appleget. 

For  the  respondents,  M.  H.  Stratton. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  relator  is  a  citizen  of  New  Jersey,  and, 
since  the  10th  day  of  May  last,  has  resided,  with  his  wife  and 
children,  in  the  city  of  Burlington.  Four  of  his  children, 
named  in  the  rule,  are  within  the  school  age,  and  were  in- 
cluded in  the  census  of  school  children  in  said  city,  taken  last 
May,  according  to  law.  On  May  23d  last,  the  relator  applied 
to  the  respondents  for  the  admission  of  each  of  these  children 
into  one  of  the  two  public  schools  nearest  his  residence,  and 
they,  having  refused  to  grant  the  requisite  permits,  each  of 
the  children  sought  admission  directly  from  the  principals  of 
these  schools,  which  was  likewise  refused.  Thereupon  the 
relator,  on  behalf  of  himself  and  his  children,  instituted  these 
proceedings  to  enforce  their  right. 

The  constitution  of  the  state  [art.  IV.,  §  7,  ^  6,)  declares 
that  the  legislature  shall  provide  for  the  maintenance  and 
support  of  a  thorough  and  efiBcient  system  of  free  public 
schools  for  the  instruction  of  all  the  children  in  this  state  be- 
tween the  ages  of  five  and  eighteen  years.  Our  school  law 
{Rev.,  p.  1070,  §  94,)  provides  that  all  public  schools  in  this 
state  shall  be  free  to  all  persons  over  five  and  under  eighteen 
years  of  age,  residing  witiiin  the  school  district.  The  city  of 
Burlington  contains  four  public  schools,  but  constitutes  a 
single  school  district  under  the  government  of  the  respondents. 
Hence  there  can  be  no  doubt  of  the  legal  right  of  these  chil- 
dren to  enter  one  of  those  schools  for  free  instruction.  So, 
too,  I  think  it  is  equally  clear  that  the  respondents  may  make 
reasonable  by-laws,  not  incompatible  with  the  laws  of  the 
United  States  or  of  this  state,  {Pamph.  L.  1848,  p.  10,)  and 
not  in  conflict  with  the  general  regulations  of  the  state  board 
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of  education,  {Rev.,  p.  1076,  §  39,)  for  determining  into 
which  of  the  schools  these  childi-en  shall  be  admitted.  But, 
by  the  case  laid  before  us,  it  does  not  appear  that  any  by-law 
was  referred  to  or  any  reason  given  as  warranting  the  refusal 
to  receive  these  children  when  they  asked  admission  into  the 
schools  specified,  nor  now  is  any  such  rule  or  reason  shown, 
except  one  which  will  presently  be  noticed.  Under  these  cir- 
cumstances, it  was  not  necessary  that  application  should  be 
made  unsuccessfully  at  every  public  school  in  the  city  before 
it  could  become  evident  that  the  legal  rights  of  the  relator 
were  infringed.  Such  a  requirement  enforced  in  our  large 
cities  would  entail  very  great  inconvenience  upon  private  citi- 
zens without  any  corresponding  public  advantage.  The  rela- 
tor was,  I  think,  entitled  to  liave  his  children  educated  in  the 
public  school  nearest  his  residence,  unless  there  was  some  just 
reason  for  sending  them  elsewhere. 

The  ground  of  their  exclusion  in  the  present  instance  is 
manifested  by  the  state  of  the  case  agreed  upon  under  the  rule 
to  show  cause.  Of  the  four  public  schools  in  Burlington,  one 
is  for  colored  children  only,  and  three  are  exclusively  for 
white  children,  and  it  was  into  schools  of  the  latter  sort  that 
the  relator's  children  sought  entrance.  He  is  a  mulatto,  and 
therefore  his  children  were  excluded.  Is  exclusion  upon  that 
ground  permissible? 

We  need  not  consider  this  question  in  the  broad  aspects 
presented  by  counsel.  The  power  of  the  legislature  to  enact 
the  law  which  has  been  promulgated  on  the  subject  is  in- 
dubitable, and.  the  law  it.self  is  unmistakably  explicit.  It  is 
"  that  no  child  between  the  age  of  five  and  eighteen  years  of  . 
age  shall  be  excluded  from  any  public  school  in  this  state  on 
account  of  his  or  her  religion,  nationality  or  color."  Famj/h. 
L.,  1881,  p.  186.  This  statute  mad*^  tiie  respondents'  re- 
fusal illegal. 

Counsel  for  the  respondents  contends  that  it  does  not  ap- 
pear but  what  the  refusal  may  have  been  founded  on  the  fact 
that  tiie  schools  selected  by  the  relator  were  full,  or  the  grade 
of  instruction  there  such  as  his  children  were  incapable  of.    No 
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doubt  a  refusal  so  supported  would  be  legal,  but  no  such 
ground  can  be  discovered  in  the  evidence.  Prima  facie,  the 
children  were  entitled  to  admission,  and,  according  to  the 
proof  their  exclusion  way  because  the  relator  was  a  mulatto, 
or  it  was  without  any  reason  at  all.  In  either  case  it  was 
unlawful. 

Counsel  further  urges  that  since,  under  the  rule  of  the 
trustees,  an  Italian  (for  example)  as  dark  as  the  relator's  chil- 
dren would  have  been  admitted,  the  exclusion  was  therefore 
owing,  not  to  "color,"  but  to  race,  which  the  statute  does  not 
prohibit.  But  I  think  the  term  "  color,"  as  applied  to  persons 
in  this  country,  has  had  too  distinct  a  history  to  leave  possible 
such  an  interpretation  of  the  law.  Both  in  the  statute  and  in 
the  regulations  of  the  respondents,  persons  of  color  are  persons 
of  the  negro  race. 

The  rule  to  show  cause  should  be  made  absolute  and  a  per- 
emptory niandanius  be  awarded. 


STATE,  WILLIAM  J.  DAVIS,  PROSECUTOR,  v.  THE  TOWN  OF 
HARRISON. 

1.  The  power  of  a  municipal  corporation  to  contract  with  a  water  com- 
pany for  a  supply  of  water  for  extinguishing  fires,  &c ,  for  a  term  of 
years,  granted  by  tlie  act  of  March  loth,  1881,  (Pamph.  L.,  p.  118,)  is 
expressly  limited  to  a  term  not  exceeding  ten  years.  A  contract  for 
twenty  years  would  be  without  authority,  and  void. 

2.  If  a  municipal  corporation,  in  granting  consent  to  the  organization  of  a 
company  for  constructing  water-works  for  the  purpose  of  supplying  the 
town  with  water,  under  the  provisions  of  the  act  of  April  21st,  1876, 
{Bev.,  p.  1365,)  annex  thereto  a  stipulation  for  a  contract  to  take  the 
water  at  a  specified  price  for  twenty  years,  having  no  authority  except 
that  derived  from  the  act  of  March  loth,  1881,  the  stipulation  is  with- 
out authority  and  void,  and  the  whole  proceeding  vitiated  thereby. 

3  When  a  municipal  corporation  has  a  clerk  whose  duty  by  law  is  to 
keep  the  records  thereof,  unless  council  otherwise  direct,  such  officer 
is  the  mere  agent  of  the  corporation,  and  his  custody  is  that  of  the  cor- 
poration.    The  municipal  corporation  is,  therefore,  in  legal  contempla- 
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tion,  tlie  custodian  of  such  records,  and  a  writ  of  certiorari  to  bring  up 
such  records  is  properly  directed  to  it.  A  return  under  its  direction 
by  such  officer  is  correctly  made. 


On  September  4th,  1882,  George  H.  Pierson  made  a  propo- 
sition in  writing  to  the  common  council  of  the  town  of  Harri- 
son, and  thereby  offered  to  constrnet  suitable  water-works  to 
supply  the  town  with  water  for  fire  protection  and  domestic 
purposes.  He  also  proposed  to  organize  a  stock  company 
for  that  purpose,  and  to  do  the  work  in  a  specified  manner 
and  before  a  fixed  time.  The  proposition  was  made  on  cer- 
tain provisos,  one  of  which  stipulated  that  the  town  should 
contract  to  pay  S3000  annually  for  the  use  of  water  for  fire 
purposes,  and  another  provided  that  such  contract  should  be 
in  force  for  the  term  of  twenty  years  from  the  date  of  signing. 

On  September  18th,  1882,  council  adopted  a  resolution  ac- 
cepting the  tender  of  Pierson,  and  directing  t>}ie  president  of 
council  to  sign  a  contract  with  Pierson  and  his  assigns  in  ac- 
cordance witli  the  terms  of  the  proposal. 

On  September  30th,  1882,  council  adopted  the  following 
resolutions: 

"  Resolved,  That  the  consent  of  the  town  of  Harrison,  and 
the  common  council  of  said  town  of  Harrison,  in  the  county 
of  Hudson  and  State  of  New  Jersey,  be  and  the  same  is  hereby 
given  to  Peter  Hauck,  George  H.  Pierson,  Sandford  S. 
Murphy,  Andrew  Kerr,  Andrew  H.  McNeal,  James  John- 
ston and  Schuyler  B.  Jackson,  George  G.  Hardy,  of  Kearny, 
or  any  seven  of  said  persons  above  named,  to  associate  them- 
selves as  a  body  politic  and  incorporate,  under  the  name  of 
the  East  Newark  Water  Company,  for  the  purpose  of  con- 
structing, maintaining  and  operating  water-works,  for  the  pur- 
pose of  supplying  the  town  of  Harrison  and  the  inhabitants 
with  water,  in  pursuance  with  the  provisions  of  'An  act  for 
the  construction,  maintenance  and  operation  of  water-works 
for  the  |)urpose  of  supplying  cities,  towns  and  villages  of  this 
state  with  water,'  approved  April  21st,  1876,  by  the  legisla- 
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tiire  of  the  State  of  New  Jersey,  and  the  various  supplemeuta 
thereto. 

^^Eesolved,  That  the  consent  of  the  town  of  Harrison,  and 
the  common  council  of  said  town,  be  and  the  same  is  hereby 
granted  to  the  said  East  Newark  Water  Company  to  lay  its- 
pipes  beneath  such  pubh'c  roads,  streets,  avenues  and  alleys  in 
said  town  as  they  may  deem  necessary,  in  accordance  witli  thu 
provisions  of  the  act  entitled  *An  act  for  the  con.structiou, 
maintenance  and  operation  of  water-works  for  the  purpose 
of  supplying  cities,  towns  and  villages  with  water,'  approved 
April  21st,  1876,  and  the  varioue  supplements  thereto,  passed 
by  the  legislature  of  New  Jersey ;  provided,  and  it  is  expressly 
understood  and  agreed,  that  the  streets  to  be  used  in  said  town 
of  Harrison  by  said  water-works  company  shall  be  designated 
by  the  common  council  of  the  town  of  Harrison,  and  the  town 
do  hereby  consent  that  only  five  miles  of  pipes  shall  at  this 
date  be  placed  or  used  by  said  company,  and  that  no  more 
than  said  number  of  miles  of  pipes  shall  be  placed  in  said 
streets  till  (he  further  resolution  of  the  said  council ;  and  that 
the  security  for  said  privileges  or  franchises  given  to  said 
company  by  the  said  town  of  Harrison  are  the  franchises, 
buildings,  pipes  and  property  held  by  the  said  water  com- 
pany, which  are  to  be  entirely  erected,  maintained  and  ope- 
rated at  said  company's  expense,  and  in  accordance  with  the 
proposition  of  George  Pierson,  engineer,  hereto  annexed,  and 
at  this  meeting  accepted  by  the  common  council,  and  this 
resolution  is  passed  with  the  understanding  that  said  propo- 
sition is  to  be  strictly  adhered  to  in  every  particular  by  said 
company  so  to   be  incorporated,  and  by  said  town." 

On  October  3d,  1882,  a  certificate  of  organization,  signed 
Oy  nine  persons,  (of  whom  I'ierson  was  one,)  was  filed  in  the 
jffice  of  the  secretary  of  state.  The  signers  certified  that  they 
associated  themselves  together,  under  the  provisions  of  tHe  act 
entitled  "An  act  for  the  construction,  maintenance  and  opera- 
tion of  water- works  lor  the  purpose  of  supplying  cities,  towns 
and  villages  of  this  state  with  water,"  approved  April  21st, 
1876,  {Rev.,  p.  1365,)  and  the  supplements  thereto.     The  cor- 
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porate  name  adopted  was  the  "  East  Newark  Water  Com- 
pany," and  the  object  of  the  company  was  declared  to  be  to 
construct,  maintain  and  operate  water-works  for  the  supply 
of  the  towns  of  Harrison  and  Kearny  with  water,  under  said 
act.  The  certificate,  when  filed,  had  appended  thereto  the 
resolutions  of  September  30th,  1882,  above  set  forth,  and  the 
proposition  of  Pierson. 

The  writ  brings  up  the  resolutions  of  council  and  the  propo- 
sition. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutor,  F.  W.  Stevens. 

For  tlie  town  of  Harrison  and  the  East  Newark  Water 
Company,  /.  Frank  Fort. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  proceedings  brought  here  by  this  writ  are 
based  upon  an  act  of  the  legislature  approved  April  21st, 
1876,  {Rev.,  p.  1365,)  and  other  acts  supplementary  or  cog- 
nate thereto.  The  original  act,  by  section  1,  gave  authority 
to  any  persons  not  less  than  seven,  a  majority  of  whom  should 
reside  in  this  state,  to  form  a  company  for  the  purpose  of  con- 
structing, maintaining  and  operating  water-works  in  any  city, 
town  or  village  having  a  population  of  not  more  than  fifteen 
thousand  and  not  less  than  two  thousand  inhabitants  By  a 
supplement  approved  Marcli  10th,  1880,  this  section  was  so 
amended  as  to  grant  like  powers  with  respect  to  water- works 
in  any  city,  town,  village  or  seaside  resort  having  a  popula- 
tion of  not  more  than  fifteen  thousand  and  not  less  than  five 
hundred  inhabitants.     Pamph.  L.  1880,  p.  273. 

The  town  of  Harrison  possesses  corporate  powers  by  virtue 
of  "An  act  to  revise  and  amend  the  charter  of  the  town  of 
Harrison,"  approved  March  6th,  1873.  Pamph.  L.,  p.  265. 
Among  the  powers  granted  is  one  "  to  provide  water  for  ex- 
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tingulshing  fires,"  (section  22,  paragraph  19,)  and  another  to 
raise  by  tax  in  eacli  year  such  sum  as  the  common  council 
deem  expedient  (among  other  tilings)  "  for  supplying  the  town 
with  water  for  the  extinguishment  of  fires."     Section  42. 

By  another  act,  approved  March  15th,  1881,  it  is  enacted 
that  it  shall  be  lawful  for  the  governing  body  of  any  munici- 
pal corporation  in  this  state  to  make  a  contract  with  any  ex- 
isting water  company,  for  a  year  or  term  of  years,  for  the 
obtaining  and  furnishing  of  a  supply  of  water  for  the  purpose 
of  extinguishing  fires,  and  for  such  other  public  uses  and  pur- 
poses as  may  be  found  necessary  or  convenient,  and  the  money 
agreed  to  be  paid  shall  be  yearly  assessed  and  levied  by  tax 
in  the  same  manner  as  other  taxes  are  assessed  and  levied ; 
^Dut  it  is  expressly  provided  that  no  such  contract  shall  be 
made  for  a  period  longer  than  ten  years  in  any  one  term. 
Pamph.  L.lSSl,  p.  US. 

Upon  these  facts  prosecutor  contends  that  the  resolutions 
of  the  common  council  of  Harrison  are  in  excess  of  their 
authority.  This  contention  was  most  strenuously  urged  on 
the  ground  of  the  unconstitutionality  of  the  act  of  1876,  which 
prosecutor  claims  is  prohibited  by  the  provisions  of  the 
amended  constitution  which  forbid  the  enactment  of  special 
laws,  either  conferring  corporate  powers  or  regulating  the  in- 
ternal affairs  of  towns.  A  question  of  that  character  ought 
not  to  be  passed  upon  unless  essential  to  the  determination  of 
this  case.  There  is  another  objection  which  is  decisive  of  the 
present  contest,  therefore  no  opinion  will  be  expressed  on 
the  constitutional  question. 

The  resolution  objected  to  purports  to  give  the  consent  of 
the  town  of  Harrison  (1)  to  the  association  of  certain  persons 
as  a  body  corporate,  under  the  name  of  the  East  Newark 
Water  Company,  for  the  purpose  of  supplying  that  town  and 
its  inhabitants  with  water,  in  pursuance  of  the  provisions  of 
the  act  of  1876  and  its  supplements;  and  (2)  to  the  laying 
down,  by  said  company,  of  pipes  beneath  the  streets  of  said 
town.  The  first  particular  of  this  consent  seems  to  be  an  in- 
dispensable prerequisite  to  the  incorporation   of  a  company 
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under  the  act  of  1876.  By  section  2  it  is  provided  that  the 
certificate  of  organization  must  be  accompanied,  when  filed, 
with  "  the  consent,  in  writing,  of  the  corporate  authorities,  if 
any,  of  the  town  or  city  proposed  to  be  supplied  with  water." 
By  section  3  it  is  provided  that  when  such  certificate  and  eon- 
sent  are  filed,  the  persons  certifying  become  a  body  corporate. 

The  second  particular  of  the  consent  is  required  by  section 
12,  which  gives  authority  to  lay  pipes  under  the  public  roads 
only  on  consent  of  the  corporate  authorities,  if  any  there  be, 
of  any  town  through  which  the  same  may  be  laid. 

If  the  consent  to  these  particulars  was  given  without  con- 
dition, and  if  the  act  is  not  objectionable  for  unconstitution- 
ality, nothing  appears  to  indicate  that  the  town  of  Harrison 
was  exceeding  its  power  in  so' consenting.  But  the  consent  is 
expressly  given  upon  a  proviso  in  the  nature  of  a  condition, 
which  professes  to  obligate  the  company  and  the  town  to  the 
performance  of  every  particular  contained  in  the  proposition  of 
Piersou  annexed  thereto.  This  proposition  provided  that  the 
town  should  contract  to  take  the  water  for  fire  purposes;  to 
pay  $3000  annually  therefor ;  to  raise  that  sum  in  the  tax 
levy  of  each  year,  and  that  such  contract  should  continue  for 
twenty  years.  The  condition  annexed  to  the  consent  imposes 
this  obligation  on  the  new  company. 

The  question  of  the  power  of  a  municipal  corporation,  re- 
quired by  law  to  give  consent  before  an  act  may  lawfully  be 
done,  to  annex  conditions  to  such  consent,  was  discussed  in 
Jersey  City  and  Bergen  Railway  Co.  v.  Jersey  City  and  Ho- 
boken  Horse  Raihvay  Co.,  5  C.  E.  Green  61.  The  conclusion 
reached  by  Chancellor  Zabriskie  was  that  the  right  to  impose 
such  conditions  extended  to  the  subject  matter  on  which  con- 
sent was  required.  He  expressed  the  opinion  that  such  a 
right  would  not  extend  to  conditions  affecting  the  exercise  of 
charter  powers  with  respect  to  which  consent  was  not  required. 
This,  in  my  judgment,  is  a  correct  exposition  of  the  law  on 
the  subject.  Thus,  I  think  the  town  of  Harrison  might  well 
annex  to  its  consent  to  lay  pipes  conditions  providing  for 
their  being  laid  so  as  to  preserve,  as  far  as  possible,  the  public 
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use  of  the  streets,  and  requiring  tliera  to  be  put  in  complete 
repair.  But  if  compelled  to  apply  the  rule  above  stated  to 
the  condition  annexed  to  the  consent  to  organize  this  company, 
I  should  not  find  it  easy  to  determine  whether  the  town  could 
thus  impose  on  the  company  an  obligation  to  furnish  water  at 
specified  rates.  On  one  hand,  such  a  condition  seems  to  re- 
strict the  right  of  the  company  to  sell  water  expressly  given 
by  section  13  of  the  act;  on  the  other  hand,  it  is  diflScult  to 
perceive  why  consent  of  the  municipal  corporation  was  made 
requisite  unless  to  enable  it  to  provide  against  exorbitant 
charges  on  the  part  of  the  company,  which,  after  consent  once 
given,  would  practically  be  possessed  of  a  monopoly,  and 
could  exact  what  terms  it  chose. 

But  this  question  was  not  discussed  and  need  not  be  de- 
cided. For  if  the  town  was  without  power  to  impose  this 
condition  on  the  company,  the  consent  itself,  which  was  given 
on  this  condition,  and  is  inseparably  connected  with  it,  must 
fall  with  it.  If  the  town  possessed  such  power,  there  remains 
an  insuperable  objection  to  the  resolution. 

By  the  terins  of  the  condition  the  town  agrees  to  take  the 
water  at  a  specified  rate  and  for  twenty  years. 

It  was  not  contended,  on  the  argument,  that  the  town  had 
acquired  power  to  make  such  a  contract  under  its  charter. 
The  power  thereby  granted  seems  limited  to  an  annual  rais- 
ing of  so  much  money  for  such  purposes  as  each  successive 
council  should  deem  expedient.  The  power  in  this  town  to 
make  such  a  contract  was  placed  solely  on  the  provisions  of 
the  act  of  1881,  above  referred  to.  No  other  act  was  cited  or 
has  been  found  giving  such  power.  While  that  act  does 
give  such  power,  it  expressly  limits  its  exercise  to  a  period  of 
ten  years.  A  contract  of  this  sort  for  twenty  years  is  there- 
fore without  authority.  And  this  unauthorized  stipulation 
-is,  by  this  condition,  made  part  of  the  consent.  In  my  judg- 
ment, they  are  not  severable,  but  must  stand  or  fall  together. 

It  was  intimated  rather  than  urged,  that  since  the  town 
has  power  to  make  such  a  contract  for  ten  years,  the  resolution 
may  be  upheld  for  that  term  and  set  aside  as  to  the  excess. 
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When  objectionable  parts  of  ordinances  are  severable  from  the 
rest,  and  unessential,  they  will  be  disregarded.  But  when, 
void  parts  are  essential,  and  connected  with  the  lemainder  of 
the  ordinance,  the  whole  is  void.  State,  Chamberlain,  pros.,. 
V.  Hoboken,  9  Vi-oom  110;  Staats  v.  Washington,  16  Vroom 
318;  Siedler  v.  Chosen  Freeholders,  10  Vroom  632. 

In  this  case  the  resolution  forms,  with  its  condition,  one 
complete  act  of  this  municipal  body.  It  is  impossible  to  say 
that  the  stipulation  for  a  twenty  years'  contract  is  not  an  es- 
sential part  of  the  act  inseparably  connected  with  the  remain- 
der. On  the  contrary,  I  think  it  must  be  treated  as  incapable 
of  severance.  The  resolution  must  therefore  be  set  aside,  with, 
costs. 

A  preliminary  objection  was  made  by  defendant  which  can- 
not previiil.  It  relates  to  tlie  regularity  of  the  writ  and  re- 
turn. The  writ  was  directed  to  the  town  of  Harrison  by  its 
corporate  name.  The  return  is  made  by  its  clerk.  That 
officer  is  required  by  section  27  of  its  charter  to  have  charge 
of  the  records  of  the  town  unless  the  council  otherwise  direct. 
The  contention  is  that  the  writ  should  have  been  directed  to 
the  clerk  as  custodian  of  the  record,  and  that  the  error  is  fatal. 

The  rule  is  that  the  writ  should  be  directed  lo  the  person 
who,  in  legal  contemplation,  has  the  custody  of  the  record  tO' 
be  certified.  Morris  Canal  ads.  State,  2  Green  411;  Kirk- 
patrick  v.  Commissioners,  13  Vroom  510.  But  this  has  never 
been  construed  as  requiring  the  writ  to  be  directed  to  a  mere 
subordinate  officer  of  a  court  or  a  municipal  corporation, 
though  he  may  be  in  actual  possession  of  the  record.  His 
custody  is  that  of  the  court  or  corporation  whose  officer  he  is. 
The  practice,  therefore,  is  to  direct  the  writ  to  the  principal^ 
and  not  to  the  mere  agent.  In  this  case  the  record  was,  iu 
legal  contemplation,  in  the  custody  of  the  town  when  in  the 
possession  of  its  clerk.  The  writ  was  therefore  properly  di- 
rected to  the  town  of  Harrison,  and  the  return,  presumably 
made  under  its  direction,  is  entirely  correct. 
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STATE,  WILLIAM  G.  DUFFORD   ET  AL.,  PKOSECUTORS,  v. 
JAMES  NOLAN. 

1.  When  application  is  made  to  Courts  of  Common  Pleas  for  tavern 
license,  under  the  Inns  and  Taverns  act,  jurisdiction  to  grant  license 
in  each  case  is  acquired  when  the  application  is  presented  at  the  proper 
time  and  in  the  required  form,  and  is  accompanied  by  a  recommenda- 
tion certifying  certain  facts,  signed  by  twelve  reputable  freeholders  of 
the  city  or  township  where  the  inn  is  to  be  kept,  none  of  whom  have 
recommended  another  application  for  license  under  said  act  within  a 
year.  In  determining  whether  or  not  jurisdiction  to  license  has  been 
acquired,  such  courts  have  power  to  investigate  the  facta  requisite  to 
such  jurisdiction,  including  the  qualification  of  the  certifying  free- 
holders. Such  determination  is  subject  to  review.  If  jurisdiction  has 
been  acquired,  the  power  to  license  is  discretionary  and  not  reviewable, 

2.  The  determination  by  such  courts  respecting  the  existence  of  jurisdic- 
tional facts  is  in  the  nature  of  a  judicial  act,  and  the  public,  or  citizens 
and  taxpayers  in  its  behalf,  are  entitled  to  intervene.  If  such  persons 
challenge  the  jurisdiction  because  of  the  absence  of  specified  facts,  it  is 
the  duty  of  the  courts  to  hear  the  objectors,  affording  reasonable  time 
for  the  production  of  proofs,  and  thereon  to  determine  whether  juris- 
diction has  been  acquired.  If  such  hearing  is  refused,  a  legal  duty  is 
violated,  which  will  invalidate  the  proceedings. 

3.  If,  however,  objections  made  do  not  show  the  absence  of  any  of  the 
required  facts,  it  is  within  the  discretion  of  the  courts  either  to  imme- 
diately proceed  to  consider  the  application  or  to  give  further  time  for 
examination  by  objectors.  A  fair  exercise  of  such  discretion  will  not 
be  ground  of  objection  to  the  proceedings. 

4.  By  the  charter  of  the  borougii  of  Washington,  the  common  council  are 
invested  with  the  same  powers  and  burdened  with  the  same  duties  in 
respect  to  such  licenses  in  said  borough  as  the  Courts  of  Common  Pleas 
under  the  Inns  and  Taverns  act. 

5.  A  freeholder  is  not  disqualified  from  signing  a  recommendatioa  under 
the  Inns  and  Taverns  act  by  the  terms  of  section  42,  by  reason  of 
having  signed  a  recommendation  for  license  to  sell  malt  liquors  under 
the  act  of  April  4th,  1872.     Rev.,  p.  494. 


On  certiorari  bringing  up  the  resolution  of  the  common 
couucil  of  the  borough  of  Washington,  granting  a  license  to 
the  defendant  and  the  proceedings  thereon. 
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Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutors,  Oscar  Jefery. 

For  the  defendant,  H.  S.  Han-is. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  common  council  of  the  borough  of  Wash- 
ington are  empowered,  by  the  provisions  of  section  25  of 
their  charter,  {Famph.  L.  1868,  p.  76,)  to- license  and  assess 
''every  inn-keeper,  tavern-keeper  and  retailer  of  spirituous, 
malt  or  vinous  liquors  within  said  borough,  subject  to  the 
same  provisions  and  in  like  manner  as  the  same  is  or  may  be 
lawfully  done  by  the  Courts  of  Common  Pleas  in  this  state." 

At  a  meeting  of  council,  on  May  7th,  1883,  James  Nolan 
presented  a  petition  for  license  to  keep  an  inn  and  tavern  in 
said  borough.  It  was  accompanied  by  a  certificate  signed  by 
thirteen  persons,  who  represented  themselves  to  be  freeholders 
in  the  borough,  and  who  certified  to  the  facts  required  by  sec- 
tion 2  of  the  Inns  and  Taverns  act.     Rev.,  p.  486. 

At  the  same  meeting,  and  before  action  was  taken  on  Nolan's 
petition,  a  remonstrance  against  it  was  presented  to  council. 
It  was  signed  by  persons  who  are  shown  to  have  been  «itizens 
and  taxpayers  of  the  borough.  It  represented,  as  one  ground 
of  objection  to  granting  Nolan's  license,  that  his  application 
was  not  signed  as  required  by  law.  It  set  forth  that  one  of 
the  signers  had  signed  another  application,  and  that  others  of 
them  were  not  freeiiolders  qualified  to  sign  Nolan's  application. 
And  it  requested  council  to  fix  a  time  to  hear  proof  sustain- 
ing the  objections.  The  council  laid  the  remonstrance  on  the 
table,  and  immediately  granted  license  to  Nolan.  This  writ 
brings  up  the  resolution  granting  the  license  and  the  proceed- 
ings thereon. 

It  is  now  contended,  among  other  things,  that  the  resolu- 
tion so  paased  is  objectionable  because  remonstrants  were  de- 
nied a  hearing  with  respect  to  the  sufficiency  of  the  applica- 
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tion.  This  contention  requires  the  determination,  first,  of  the 
proper  practice  in  applying  for  such  licenses  in  the  borough 
of  Washington,  and  next  of  the  powers  and  duties  of  council 
in  respect  thereto.  The  section  in  question  plainly  declares 
that  the  provisions  of  the  Inns  and  Taverns  act  are  to  govern 
the  proceeding.  Therefore  the  application  and  the  recom- 
mendation of  the  applicant  are  to  be  in  all  respects  like  those 
required  to  be  presented  to  the  Court  of  Common  Pleas  under 
that  act.  This  court  so  held  in  Slaats  v.  Borough,  &c.,  15 
Vroom  605.  Nor  is  it  less  clear  that,  by  the  provisions  of 
this  section,  the  common  council  of  this  borough  have  been 
invested  by  the  legislature  with  the  same  powers  whicli  in 
such  cases  had  previously  been  entrusted  to  the  Common 
Pleas.  The  council  has  thus  been  created  a  special  statutory 
tribunal,  and  clothed  with  authority  identical  in  scope  and 
extent  with  that  which  the  Common  Pleas  have  under  the 
Inns  and  Taverns  act  with  respect  to  such  licenses. 

The  power  of  licensing  which  the  Common  Pleas  have 
under  that  act  involves  the  exercise  of  a  discretion  which  is 
not  reviewable  by  certiorari.  Barnegat,  &c.,  v.  Busby,  15 
Vroom  627.  But  the  power  to  exercise  this  discretion,  i.  e., 
the  jurisdiction  of  the  court  over  this  subject,  is,  by  the  ex- 
press terms  of  that  act,  made  to  depend  on  certain  facts. 
There  must  be  a  proper  application  at  a  proper  time.  Section 
11.  It  must  be  accompanied  by  a  recommendation  signed  by 
twelve  reputable  freeholders  of  the  place,  and  certifying  to 
certain  facts.  Section  2.  The  general  power  to  license  con- 
ferred by  section  1  is  thus  limited.  It  is  expressly  forbidden 
to  be  exercised  when  no  such  recommendation  exists.  There- 
fore these  jurisdictional  facts  must  be  found  by  the  court  to 
exist  before  it  can  proceed  to  license. 

Such  finding  or  determination  is  not  an  exercise  of  discre- 
tion. It  is  rather  judicial  in  its  nature,  and  to  be  reached  in 
accordance  witii  legal  principles  and  rules. 

Part  of  the  facts  upon  which  this  determination  is  to  be 
made  are  discovered  by  a  mere  scrutiny  of  the  papers.  Thus, 
it  will  be  ascertained  whether  the  certificate  conforms  to  the 
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requirements  of  the  act.  But  with  respect  to  the  certifying 
freeholders,  it  is  manifest  that  some  other  mode  must  be  re- 
sorted to  in  order  to  ascertain  whether  they  are  what  they  are 
required  to  be.  It  is  true  that  the  act  does  not  provide  how 
this  fact  is  to  be  ascertained.  But  since  it  is  a  fact  lying  at 
the  foundation  of  their  right  to  proceed,  it  is  a  plain  implica- 
tion that  they  may  inquire  into  the  fact  by  the  production  of 
proofs  and  evidence.  The  custom  is  for  the  applicant  to  ac- 
company the  recommendation  with  his  affidavit,  and  therein 
to  specifically  set  forth  a  full  compliance  with  the  law.  Al- 
though such  an  affidavit  is  not  required,  {Heintz  v.  Union 
Quarter  Sessio?is,  16  Vroom  523,)  yet  it  is  eminently  proper 
to  be  made,  and  may  be  received  by  the  court  as  making  out 
a  prima  facie  case  of  jurisdiction  upon  which,  in  the  absence 
of  contradiction,  they  may  safely  act. 

But  neither  the  certificate  of  twelve  persons  calling  them- 
selves freeholders,  nor  an  affidavit  that  they  are  such,  will 
debar  the  court  from  inquiring  into  the  fact.  This  may  well 
be  done  upon  their  own  knowledge  with  respect  to  the  quali- 
fication of  any  one  of  the  certifiers.  Or  they  may,  upon  a 
proper  charge,  at  least  such  as  alleges  disqualification,  proceed 
to  an  inquiry  into  the  facts  by  evidence. 

This  determination  is  intended  to  be  public.  The  applica- 
tion is  required  to  be  made  at  a  regular  term ;  to  be  publicly 
announced ;  to  be  granted  or  refused  on  tiiat  day  or  some 
other  day  publicly  fixed,  and  then  to  be  determined  in  open 
court.  Citizens  and  taxpayers  of  the  place  in  which  the 
license  is  to  be  exercised  have  an  interest  in  the  question  of 
license  which  will  entitle  them  to  intervene  in  the  interest  of 
the  public.  Ferry  v.  WiUioms,  12  Froom  332.  If,  therefore, 
citizens  and  taxpayers  represent  to  the  Common  Pleas  that  an 
application  for  license  is  wanting  in  respect  to  the  facts  upon 
which  the  power  to  license  depends,  I  iiave  no  doubt  that 
court  has  a  right  to  make  an  investigation  into  the  truth  of 
the  facts,  and  thereon  to  determine  whether  there  is  jurisdic- 
tion to  license  or  not. 

The  existence  of  the  right  to  make  such  an  investigation 
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involves  the  duty  of  3oing  so  in  every  proper  case.  For  it 
can  hardly  be  gravely  contended  that  where  citizens  and  tax- 
payers, entitled  to  intervene  and  acting  in  the  interest  of  the 
public,  challenge  the  jurisdiction  of  the  court  to  act  upon  the 
application,  that  the  court  can  with  propriety  refuse  to  hear 
them  and  reject  the  proofs  they  proffer.  On  the  contrary,  the 
plain  duty  of  the  court  in  such  a  case  is  to  hear  the  parties,  to 
afford  reasonable  time  for  the  production  of  evidence,  and  then 
to  determine  whether  the  facts  exist  on  which  their  power  to 
license  depends.  If  they  find  such  facts  do  exist,  they  may 
proceed  to  exercise  a  discretion  in  granting  or  refusing  the 
license.  The  latter  act  is  not  reviewable ;  the  former  deter- 
mination is  an  adjudication  which  may  be  reviewed. 

The  powers  and  corresponding  duties  of  the  Court  of  Com- 
mon Pleas  have,  by  the  charter,  been  granted  to  and  imposed 
upon  the  common  council  of  this  borough.  In  passing  the 
resolution  to  grant  Nolan's  license,  did  they  perform  these 
duties  in  the  manner  required  i)y  the  law  ? 

I  think  there  was  a  plain  violation  of  their  duty.  When 
Nolan's  application  was  received  the  council  were  bound  to 
determine  whether  or  not  they  acquired  jurisdiction  to  license 
him.  The  public  was  interested  in  the  question,  and  citizens 
and  taxpayers  had  a  right  to  intervene  and  be  heard.  Such 
persons  did  intervene,  and  they  asserted  that  some  of  the  cer- 
tifying freeholders  were  not  qualified  to  certify.  This  was 
ED  allegation  of  want  of  jurisdiction,  and  the  council  should 
have  heard  the  parties  and  given  a  reasonable  opportunity  to 
produce  proofs.  Instead  of  doing  that,  the  council  practically 
denied  a  hearing  and  refused  to  investigate  the  facts  on  which 
their  jurisdiction  was  challenged.  In  so  doing  a  legal  duty 
was  ignored,  and  the  resolution  granting  the  license  was 
thereby  invalidated,  and  must  be  set  aside,  with  costs. 

This  result  renders  it  unnecessary  to  consider  the  other 
questions  presented. 

In  the  case  of  State,  Dufford  et  al.,  pros.,  v.  Staats,  the  same 
facts  appear  and  a  similar  conclusion  has  been  reached. 
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In  the  case  of  State,  DufFord  et  al.,  pros.,  v.  Hoagland,  the 
facts  differ  in  this  respect: 

Wlieu  his  application  was  presented  a  remonstrance  was 
also  presented,  signed  by  citizens  and  taxpayers  of  the  borough. 
Two  grounds  of  remonstrance  were  presented  :  one  which  re- 
lated to  the  manner  in  which  Hoagland  had  previously  kept 
his  inn,  &c. ;  the  other  stating  that  the  remonstrants  desired  to 
examine  the  petition  to  see  whether  the  signers  had  a  legal 
right  to  sign,  and  asking  the  council  to  set  down  a  time  for 
hearing.  It  will  be  observed  that  there  is  no  averment  that 
the  application  is  insufficient,  nor  any  proffer  of  proof  of  its 
insufficiency.  Council  laid  the  remonstrance  on  the  table,  and 
immediately  proceeded  to  grant  the  license  applied  for.  I 
do  not  think  this  course  must  necessarily  be  considered  to  be 
a  violation  of  any  legal  duty  on  the  part  of  the  council.  The 
application  was  before  the  public;  if  insufficient,  there  is 
nothing  to  show  that  remonstrants  could  not  at  once  have  at- 
tacked it  and  raised  a  question  upon  which  they  were  entitled 
to  be  heard.  But  whether  the  council  should  give  time  for 
examination  or  not  was  largely  a  question  of  discretion,  and 
if  there  is  nothing  to  siiow  that  council  intended  to  prevent 
investigation  and  refuse  the  public  a  hearing,  the  determina- 
tion cannot  be  disturbed. 

If  this  result  compels  the  consideration  of  the  other  reasons 
presented  in  this  case,  no  ground  is  found  for  the  objections  to 
the  proceedings  These  reasons  aver  that  the  application  was 
in  fact  insufficient  because  of  lack  of  the  required  qualifications 
on  the  part  of  some  of  the  signers.  There  were  thirteen  signers 
of  the  recommendation.  It  is  insisted  that  two  of  them  were 
not  freeholders,  but  the  evidence  fails  to  establish  the  insist- 
raent.  It  is  further  iirsisted  that  the  recommendation  was 
signed  by  one  person  who  had  signed  a  recommendation  of 
William  Barron  for  license  to  sell  malt  liquors,  &c.  Hoag- 
land's  application  was  for  li(;ense  to  keep  an  inn  and  tavern 
The  claim  is  that  the  signer  was  disqualified  from  signing 
Hoagland's  recommendation  under  the  provisions  of  section 
42  of  the  Inns  and  Taverns  act.     But  this  is  plainly  erro- 
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neons.  That  section  declares  that  the  freeholders  required  to 
recommend  persons  for  license  to  keep  inns,  &o.,  shall  be  such 
as  have  not  recommended  any  other  application  for  license 
under  the  second  section  of  the  act.  This  language  cannot  be 
construed  to  extend  to  recommendations  for  license  to  sell 
malt  liquors,  &c.,  under  the  Beer  act,  which  is  distinct  and 
separate  legislation.  If  it  would  be  judicious  to  so  extend  it, 
it  must  be  done  by  the  legislature  and  not  by  the  courts. 

There  is  nothing  in  the  remaining  reasons  requiring  con- 
sideration. The  result  in  Hoagland's  case  is  that  the  resolu- 
tion and  proceedings  must  stand 


STATE,  THE  MAYOR,  &c.,  OF  THE  CITY  OF  BAYONNE  ET 
AL.,  PROSECUTORS,  v.  THE  BOARD  OF  COMMISSIONERS 
OF  APPEALS,  &c.,  IX  THE  COUNTY  OF  HUDSON   ET  AL. 

1.  The  board  created  by  the  act  entitled  "An  act  creating  a  county  board 
of  commissioners  of  appeal  in  cases  of  taxation,  and  for  equalizing  as- 
sessments for  taxes  in  the  county  of  Hudson,"  approved  April  4th, 
1873,  (Famph.  L.,  p.  794,j  is  required  to  make  an  apportionment  of 
state  and  county  tax  among  the  municipalities  of  that  county.  In  so 
doing,  the  board  have  no  power  to  consider  or  determine  whetiier  any 
part  of  the  county  tax  required  to  be  raised  by  order  of  the  chosen 
freeholders  is  or  is  not  properly  included  in  the  order.  The  power  of 
the  board  is  merely  to  apportion  the  amounts  fixed  by  the  state  and 
county  autliorities. 

2.  An  objection  to  an  item  included  in  the  sum  ordered  to  be  raised  by  the 
chosen  freeholders  cannot  be  made  upon  a  certiorari  bringing  up  for 
review  nothing  but  the  apportionment  made  by  the  board. 

3.  The  board  has  authority  to  equalize  tiie  valuations  between  the  several 
assessment  districts  of  tlie  county,  and  to  increase  the  valuations  of 
specific  pieces  of  property,  and  for  those  purposes  to  make  investiga- 
tions, &c.  But  their  action  in  determining  the  valuations  on  which 
the  apportionment  is  made  will  not  be  rendered  invalid  by  refusal  or 
neglect  to  alter  valuations  in  the  absence  of  proof  produced  of  erro- 
neous valuations,  nor  by  refusal  or  neglect  to  investigate,  at  least,  in 
the  absence  of  proof  produced  of  a  prima  fade  case  of  error  or  of  some 
reasonable  ground  to  suspect  error. 
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Bayonne  v.  Commissioners  of  Appeals. 
On  certiorari. 

Argued  at  November  Term,  1883,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutors,  W.  D.  Edwards  and  C.  W.  Fuller. 

For  the  defendan's,  Job  H.  Lippincott. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  writ  brings  up  a  resolution  of  the  county 
board  of  commissioners  of  appeal  in  cases  of  taxation  and  for 
equalizing  assessments  for  taxes  in  the  county  of  Hudson, 
adopted  July  31st,  1882,  and  the  apportionment  of  taxes  made 
thereon  by  said  board  for  the  year  1882. 

The  prosecutors  complain  of  the  apportionment  thereby 
made  upon  the  city  of  Bayonne,  for  various  reasons. 

Objections  may  be  made  by  a  municipal  corporation  to  an 
illegal  apportionment  of  taxes  upon  the  property  within  its 
limits,  altiiough  the  burden  of  the  tax  falls  on  the  individual 
taxpayers.  Pierson  v.  Newark,  15  Vroom  424;  Mayor,  &e., 
V.  Freeholders,  11  Vroom  595. 

Prosecutors  first  object  to  the  apportionment  of  county  tax, 
whereby  $37,710.77  was  imposed  on  the  city  of  Bayonne.  It 
is  admitted  tliat  in  making  the  apportionment  of  county  tax, 
there  was  included  in  the  whole  sum  apportioned  $15,900, 
which  was  one  year's  interest  on  bonds  amounting  to  $318,000, 
issued  by  tiu.'  county  of  Hudson,  under  the  authority  of  an 
act  entitleil  "An  act  to  authorize  the  boards  of  chosen  free- 
holders of  the  respective  counties  of  this  state  to  issue  bonds  to 
raise  money  for  state  or  county  purposes,  in  anticipation  of 
the  arrearages  of  state  or  county  taxation,"  approved  March 
18th,  1881.  Paraph.  L.,  p.  132.  It  is  further  admitted  that 
these  bonds  were  issued  mainly  to  provide  for  arrearages  oc- 
curring in  the  payments  of  taxes  in  Jersey  City,  where  the 
general  law,  requiring  payment  of  state  and  county  taxes  out 
of  the  first  money  collected,  is  not  in  force,  but  such  taxes  are 
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required  to  be  paid  only  as  collected.  It  further  appears  that 
at  the  date  the  bonds  were  issued  the  city  of  Bayonne  had  paid 
its  state  aud  county  tax,  and  tlie  bonds  were  not  required  to 
be  issued  by  reason  of  any  default  on  its  part. 

Upon  these  facts  the  city  of  Bayonne  insists  that  no  part 
of  the  interest  upon  these  bonds  can  be  imposed  on  property 
in  its  bounds.  If  this  contention  is  available  to  prosecutors 
in  this  case,  it  involves  the  determination  of  the  power  of  the 
legislature  to  pass  the  act  of  1881,  under  which  these  bonds 
were  issued,  and  the  true  construction  to  be  given  to  the  sec  • 
tion  which  provides  that  the  freeholders  shall,  each  year,  place 
in  the  tax  levy  for  the  county,  so  long  as  such  bonds  shall 
run,  a  sufficient  sum  to  pay  all  interest  on  such  bonds  during 
the  year,  to  be  levied  and  raised  in  the  same  manner  as  other 
county  taxes. 

But  these  questions  are  not  raised  in  this  case.  The  writ 
brings  here  the  resolution  and  apportionment  of  the  board  of 
commissioners  of  appeal,  &c,  The  sole  question  is  whether 
the  board's  action  was  within  its  powers,  and  legally  taken. 

The  board  of  commissioners  of  appeal  was  created  by  an 
act  approved  April  4th,  1873.  Pamph.  L.^p.  794.  Authority 
was  conferred  on  it  to  equalize  the  assessors'  valuations  of  tax- 
able property  as  between  the  several  assessment  districts  in  the 
county;  to  increase  or  diminish  valuations  of  particular  pieces 
of  property ;  to  hear  and  decide  appeals  from  valuations  so 
fixed ;  to  increase  the  assessed  valuation  of  real  and  personal 
property,  after  notice  to  the  person  to  be  affected  thereby. 

With  respect  to  apportionment,  the  board's  power  is  fixed 
by  the  provisions  of  section  9,  which  declares  that  after  they 
have  heard  and  decided  all  appeals  and  finally  corrected  all 
values  on  the  assessors'  abstracts  of  ratables,  "  they  shall  make 
the  apportionment  of  state  and  county  tax  "  and  return  the 
books  to  the  assessors,  who  shall  proceed  therewith. 

By  section  12,  it  is  made  the  duly  of  the  county  collector  to 
send  to  the  board  of  commissioners  of  appeal,  &c.,  in  the  month 
of  July  in  each  year,  "  the  amount  of  money  required  to  be 
raised  by  said  county  for  state,  state  school  and  county  ptir- 
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poses."  By  the  act  incorporating  the  chosen  freeholders  in 
the  respective  counties,  {Rev.,  p.  127,  §  12,)  it  is  provided  that 
when  any  of  the  corporations  so  created  pass  an  order  or  grant 
for  raising  any  sura  oi*  suras  of  raoney  for  any  purpose  speci- 
fied in  that  or  any  other  act,  it  shall  be  the  duty  of  such  cor- 
poration to  direct  the  assessors  of  the  respective  townships  to 
assess  the  sarae  according  to  law.  By  the  provisions  of  the 
*'  Act  in  relation  to  county  expenditures,"  approved  April  2d, 
1878,  {Pamph.  L.,  p.  248,)  the  chosen  freeholders,  in  order- 
ing the  amount  to  be  raised  for  county  purposes,  are  required 
to  fix  certain  classes  of  expenditure  and  determine  the  amount 
to  be  raised  in  each  class ;  among  the  classes  is  one  "  for  debt 
and  interest." 

From  these  provisions,  it  is  plain  that  the  board  of  com- 
missioners of  appeal,  &c.,  had  no  authority  to  consider  or 
determine  whether  the  interest  on  the  bonds  in  question  should 
or  should  not  be  placed  in  the  county  tax  levy  for  the  year 
1882.  Whether  such  interest  should  be  levied  was  to  be 
determined  by  the  chosen  freeholders.  The  power  of  the 
board  of  commissioners  of  appeal,  &c.,  was  limited  to  a  sim- 
ple apportionment  of  the  county  tax  fixed  by  the  chosen  free- 
holders, and  of  wiiich  they  received  notice.  Their  duty  in 
tliis  respect  would  be  performed  by  a  mere  arithmetical  com- 
putation, and  if  they  have  performed  that  duty  in  a  legal  way, 
prosecutors  cannot  object  on  this  ground.  The  determination 
of  the  chosen  freeholders  cannot  be  thus  attacked.  It  is  not 
before  us  for  adjudication. 

The  case  shows  that  for  the  year  in  question  the  chosen 
freeholders  directed  ^514,562.50  to  be  raised  for  county  pur- 
poses, which  included  the  interest  in  question.  Notice  was 
duly  given  to  the  board  of  commissioners  of  appeal,  &c.,  who 
apportioned  that  sum  among  the  various  assessment  districts 
of  tiie  county.  It  is  not  contended  that  it  was  not  done  with 
mathematical  accuracy. 

In  this  action  the  board  of  commissioners  of  appeal,  &c.f 
performed  the  duty  required  of  them,  and  their  action  cannot 
thus  be  objected  to. 
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In  Pierson  v.  Newark,  supra,  the  apportionment  complained 
of  was  required  to  be  made  in  a  particular  manner,  varying 
with  respect  to  different  municipalities,  and  not  being  so  made, 
it  was  adjudged  erroneous  on  the  objection  of  the  municipality- 
injured  thereby.  Here  the  injury,  if  any,  inflicted  on  prose- - 
cutors  is  the  result,  not  of  any  error  of  defendant,  but  either 
of  the  law  itself  or  the  determination  of  the  chosen  freeholders 
respecting  the  tax  levy.  If  this  be  remediable  it  must  be  in 
some  other  mode. 

Prosecutors  further  object  to  the  valuations  fixed  by  this 
board  for  the  year  1882,  upon  two  grounds : 

The  first  relates  to  an  alleged  undervaluation  of  the  taxa- 
ble property  in  Jersey  City.  Since  the  board  was  created  for 
the  purpose  (among  other  things)  of  equalizing  the  valuations 
as  between  the  assessment  districts  of  the  county,  proof  of  an 
undervaluation  in  one  district  would  require  their  action.  A 
prima  facie  case  of  such  undervaluation  would  probably  re- 
quire them  to  investigate  in  the  manner  provided  for  in  the 
act.  But  no  such  proof  seems  to  have  been  placed  before  the 
board,  nor  was  there  a  case  made  which,  in  my  judgment,  re- 
quired investigation,  or  at  least  other  investigation  than  was 
made.  It  appears  that  the  assessors  returned  to  this  board  in 
June,  1882,  the  valuation  of  the  taxable  property  of  Jersey 
City  at  $59,997,630.  In  October,  1882,  the  assessors  re- 
turned to  the  city  authorities  the  taxable  property  of  the  same 
city  at  $61,508,197,  being  a  difference  of  about  $1,500,000. 
The  action  of  the  board  of  commissioners  of  appeal,  &c.,  hi 
making  the  apportionment  complained  of  was  taken  July  31st,. 
1882.  On  September  4th,  1882,  representatives  of  the  city 
of  Bayonne  appeared  before  the  board  and  protested  against 
the  apportionment  upon  the  ground,  among  others,  that  "  in 
their  opinion"  the  taxation  of  Jersey  City  was  relatively 
lower  than  that  of  other  parts  of  the  county.  No  proof  was 
produced  in  support  of  this  opinion.  It,  however,  appears 
that  the  attention  of  the  board  was  called  to  the  fact  that  in 
previous  years  discrepancies  existed  between  the  valuations  of 
Vol.  XVII.  7 
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})roperty  iu  Jersey  City  returned  to  this  board  and  those  re- 
turned to  the  city  authorities. 

But  this  protest  was  not  made  until  after  the  action  under 
review  had  been  completed.  The  return  of  the  valuations  for 
1882  had  not  yet  been  made  to  the  city  authorities  of  Jersey 
City.     There  was  no  proof,  therefore,  of  undervaluation. 

Nor  do  I  think  that  the  previous  discrepancies  necessarily 
required  the  board  to  reconsider  its  action  and  investigate  the 
facts  more  fully  than  had  been  done.  It  appears  that  all  the 
assessors  had  previously  been  examined  under  oath  by  the 
board.  In  the  absence  of  proof  that  the  discrepancies  were 
intentional  or  fraudulent,  I  think  the  board  was  justified  in 
adhering  to  the  determination  already  arrived  at. 

It  may  be  added  that  the  assessors  have  in  the  affidavits 
taken  explained  the  occurrence  of  these  discrepancies  on  the 
ground  that  the  return  to  the  board  is  made  in  June  and  that 
to  the  city  in  October,  and  that  in  the  meantime  they  discover 
and  assess  new  property  or  increase  the  valuations  of  property 
already  assessed  by  reason  of  improvements  made. 

Ni)  error  is  therefore  established  respecting  this  valuation 
on  this  ground. 

The  other  ground  relates  to  the  valuation  of  certain  specific 
pieces  of  property  which  were  alleged  to  be  undervalued  or 
omitted.  In  such  case  the  board  may  make  a  proper  increase, 
but  their  action  must  be  on  notice  to  the  parties  to  be  affected. 
State^  Trashy  pros.,  v.  Carrigan,  8  Vroom  264 ;  State,  Evans, 
pros.,  V.  Eckei'son,  8  Vroom  385;  State,  Hohoken,  &c.,  pros., 
V.  Anderson,  9  Vroom  82. 

But  this  objection  was  not  made  to  the  board  until  more 
than  a  month  after  the  apportionment  had  been  made.  It 
was  not  based  on  proof  of  the  value  of  the  properties,  or  of 
the  omission  of  property.  The  minutes  show  that  it  was 
based  on  mere  "information  and  belief."  If  the  board  had  a 
right  to  reconsider  their  previous  action,  I  do  not  think  that 
there  was  anything  in  an  objection  so  made  which  required 
them  80  t*)  do,  or  which  would  invalidate  their  apportionment 
for  not  so  doing. 
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This  objection  cannot  prevail. 

The  prosecutor's  writ  should  therefore  be  dismissed,  with 
costs. 


STATE,  GEORGE  W.  ALLEN,  PROSECUTOR,  V.  THE  SUMMIT 
BOARD  OF  HEALTH. 

When  a  cause  in  the  court  for  the  trial  of  small  causes  has  been  adjourned 
to  a  particular  time  and  place,  and  the  justice  fails  to  attend,  but,  at 
another  place,  in  the  absence  of  the  parties  and  without  the  consent 
of  the  defendant,  adjourns  the  cause  to  another  day,  he  cannot,  on  that 
day,  proceed  to  trial  and  judgment,  although  notice  of  the  adjourn- 
iiient  has  been  given  defendant.  Such  an  adjournment  operates  as  a 
discontinuance  of  the  suit. 


On  certiorari. 

An  action  in  the  court  for  the  trial  of  small  causes,  brought 
by  defendant  in  certiorari  against  prosecutor,  had  been  regu- 
larly adjourned  to  June  1st,  1883,  at  nine  o'clock  a.  m.,  at 
Summit  Hail,  in  the  township  of  Summit,  Union  county. 
The  justice,  being  unable  to  attend  at  that  time  and  place,  by 
reason  of  ilhiess  in  his  family,  adjourned  the  cause  while  at 
his  place  of  residence  in  another  township  and  in  the  absence 
of  the  parties.  It  is  agreed  that  the  adjournment  was  made 
without  the  consent  of  prosecutor  or  his  attorneys.  But  it 
appears,  by  the  agreed-on  state  of  the  case,  that  about  the  time 
fixed  defendant's  agent  and  a  clerk  in  the  office  of  prosecutor's 
attorneys  met,  and  that  the  clerk,  on  being  informed  of  the 
justice's  inability  to  attend,  requested  that  the  trial  day  should 
be  fixed  for  some  day  after  June  7th.  The  adjournment  was 
to  June  6th.  Notice  of  this  adjonrament  seems  to  have  been 
given  to  prosecutor's  attorneys,  who  responded  by  a  letter  to 
defendant's  agent,  in  which  they  state  that  the  issue  involved 
was  also  raised  by  indictments  against  prosecutor,  then  set 
down  for  trial,  and  that  they  would  advise  him  to  abide  the 
result  of  that  trial,  without  further  contest  before  the  justice. 
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if  he  should  be  found  guilty.  It  does  not  appear  whether  the 
iiidictment  was  tried,  or  with  what  result.  On  June  6th 
prosecutor  did  not  appear,  and  judgment  was  rendered  against 
him. 

Argued  at  November  Term,  1883,  before  Justices  Knapp^ 
Dixon  and  Magie. 

For  the  prosecutor,  Guild  &  Lum. 

For  the  defendant,  Rike)'  <&  Hiker. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Prosecutor  first  contends  that  the  justice  below 
lost  the  jurisdiction  he  had  acquired  by  the  issuing,  service 
and  return  of  a  summons,  by  an  adjournment  made  in  the  ab- 
sence of  the  parties  and  at  a  place  other  than  that  fixed  by  the 
prior  order  of  adjournment. 

In  the  case  of  Darlings  v.  Corey,  Coxe  200,  decided  in 
1793,  a  judgment  was  sustained  in  this  court  which  had  been 
rendered  in  a  justice's  court,  although  it  appeared  that  the 
justice  had  failed  to  attend  at  the  time  and  place  fixed,  and 
adjourn  the  cause,  but  had  afterward  appointed  a  day  for  trial 
and  caused  notice  to  be  given  to  defendant,  and  on  that  day 
proceeded  to  trial  and  judgment.  The  act  then  in  force  did 
not,  on  the  subject  of  adjournment,  materially  difier  from  the 
present  act  constituting  courts  for  the  trial  of  small  causes. 
This  case  is  much  relied  on  by  defendant.  It  was,  however, 
decided  by  a  divided  court,  Chetwood,  J.,  dissenting  from  the 
views  expressed  by  Kinsey,  C.  J.,  and  Smith,  J.,  and  pro- 
nouncing for  reversal  on  the  ground  that  there  should  always 
be  regular  adjournments. 

Nor  has  the  case  been  followed  or  approved.  In  Brannin 
V.  Voorhees,  2  Greai  590,  Ilornblower,  C.  J.,  declared  his  in- 
clination to  be  to  hold  that  such  an  adjournment  would  be  a 
discontinuance  of  the  suit.  In  Taylor  v.  Doremus,  1  llarr. 
473,  an  action  was  brought  against  a  juatice  for  having  ren- 
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^ered  a  judgment  against  the  plaintiff  under  the  following 
circumstances:    A  summons  had  been  regularly  issued  and 
served  on  him,  but  the  justice  did  not  attend  at  the  time  and 
place  fixed  for  appearance.     Afterward,  and  on  a  day  to  which 
in  the  absence  of  the  parties  he  had  adjourned  the  cause,  the 
justice  proceeded  and  rendered  judgment.     The  main  ques- 
tion raised  in  the  case  related  to  the  liability  of  such  a  judicial 
officer  for  such  an  act.     But  the  propriety  of  the  adjournment 
necessarily  came  in  question.     Opinions  were  read  by  all  the 
judges  who  sat  in  the  case.     Hornblower,  C.  J.,  assuming 
that  the  adjournment  had  been  ordered  before  the  parties  were 
in  court,  (though  the  case  does  not  show  tiie  fact  to  be  so,) 
held,  on  the  authority  of  Hahey  v.   Whitlock,  2  Penn.  869, 
and  other  cases,  that  the  adjournment  was  erroneous.     Ford, 
J.,  discussed  the  power  to  adjourn,  and  declared  that  "  if  sick- 
ness or  other  imperious  obstacle  should  prevent  the  justice 
from  attending  at  the  day  prefixed,  the  plaintiff  has  no  other 
way  than  to  sue  out  a  new  summons."     Dayton,  J.,  held  that 
such  an  adjournment  operated  as  a  discontinuance. 

The  later  case  of  Woodworih  v.  Wolcerton,  4  Zab.  419, 
decided  that  when  an  adjournment  had  been  made  to  a  par- 
ticular day,  and  then  defendant  agreed  to  a  further  adjourn- 
ment to  a  day  to  be  agreed  on  by  counsel,  the  justice  had  no 
power,  in  the  absence  of  the  agreement  contemplated,  to  fix  a 
day  and  proceed  to  trial,  though  ample  notice  appeared  to  be 
given.  The  cause  was  adjudged  to  be  discontinued  by  the 
irregular  adjournment. 

These  cases  require  us,  in  my  judgment,  to  treat  the  case 
of  Darlings  v.  Corey  as  overruled,  and  to  hold  that  the  ad- 
journment in  tliis  case  operated  as  a  discontinuance  of  the 
suit  below. 

Defendant,  however,  further  contends  that  this  result  ought 
not  to  be  reached  because,  it  is  claimed,  that  the  adjournment 
in  this  case  was  by  consent.  But  the  state  of  the  case  agreed 
on  expressly  states  that  there  was  no  such  consent.  It  is  not, 
therefore,  open  to  defendant  to  contend  that  the  request  of  the 
clerk  of  prosecutor's  attorneys  amounted  to  a  consent.     If 
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such  contention  could  be  made,  it  does  not  appear  that  the 
clerk  had  any  authority  to  consent.  If  such  authority  was 
proved,  his  request  to  fix  a  trial  day  after  June  7th  could  not 
be  considered  to  bo  a  consent  to  an  adjournment  to  June  6th. 

It  is  further  contended  that  the  letter  of  prosecutor's  at- 
torneys amounts  to  a  waiver  of  the  irregularity  of  the  justice's 
act.  It  is  not  necessary  to  determine  what  act  of  defendant 
would  justify  a  justice  in  proceeding  to  trial  after  such  an  ad- 
journment. Probably  the  appearance  of  the  defendant  below 
and  his  taking  part  in  the  trial  would  do  so.  Hillman  v. 
Hayden,  2  South.  575.  But  I  find  nothing  in  tiiis  letter 
waiving  the  irregularity  of  the  justice's  act,  or  justifying  him> 
in  proceeding  without  consent. 

The  judgment  was  therefore  without  jurisdiction,  and  must 
be  reversed,  with  costs. 


STATE,  DAVID  A.  LANTZ,  PROSECUTOR,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  THE  BOROUGH  OF  HIGHTS- 
TOWN. 

1.  A  writ  of  error  directed  to  the  Supreme  Court  to  review  a  judgment 
of  that  court  dismissing  a  writ  of  certiorari  bringing  up  certain  pro- 
ceedings taken  toward  the  revocation  of  a  license  by  t\ie  common 
council  of  Hightstown,  does  not,  ipso  facto,  stay  that  body  from  pro- 
ceeding with  the  investigation,  after  the  dismissal  of  the  writ,  from 
the  point  at  which  they  were  stayed  by  its  allowance. 

2.  The  common  council  of  Hightstown  cannot  revoke  a  license  after  the 
expiration  of  the  session  at  which  it  was  granted  (except  for  fraud 
practiced  upon  ihe  licenbing  body  in  obtaining  it,)  for  any  cause  other 
than  those  mentioned  in  the  act  concerning  inns  and  taverns. 


This  oertioraH  brings  up  certain  proceedings  taken  by  the 
common  council  of  the  borough  of  Hightstown  to  vacate  a 
license  previously  granted  by  that  body  to  the  prosecutor  to 
keep  an  inn  and  tavern  in  that  borough. 


FEBRUARY  TERM,  1884.  103 


Lantz  V.  Hightstown. 


Argued  at  November  Term,  1883,  before  Justices  Reed 
and  Parker. 

For  the  prosecutor,  R.  M.  J.  Smith  and  W.  Y.  Johnson. 
For  the  defendant,  A.  S.  Appleget. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J.     From  the  record  before  us  it  appears  that  an 
application   was  made  by  David  A.  Lantz  for  a  license  to 
keep  an  inn  within  the  limits  of  Hightstown,  which  license 
was  by  the  common  council  granted. 

Afterwards,  by  direction  of  the  common  council,  notices 
were  served  upon  Mr.  Lantz  that  that  body  would  proceed  to 
investigate  and  determine  whether  the  said  license  should  not 
be  revoked  for  non-compliance  with  sections  2,  11,  13  and  42 
of  the  act  to  further  regulate  licensing  of  inns  and  taverns 
and  places  for  the  sale  of  malt,  vinous  and  spirituous  and 
other  intoxicating  liquors  or  drinks,  approved  March  23d, 
1883,  as  well  as  the  charter  of  the  borough  and  the  several 
supplements  relating  to  the  same,  and  for  false  and  fraudulent 
statements  of  facts  relative  to  the  freehold  qualifications  and 
places  of  residence  of  the  several  persons  recommending  his 
application  for  license. 

Either  at  this  point  of  time  or  after  some  progress  in  the 
investigation,  which  does  not  appear  in  this  record,  a  writ  of 
certiorari  was  i.rocured,  by  which  the  proceedings,  so  far  as 
they  had  progressed,  were  brought  into  this  court.  At  the 
hearing  at  June  Term  last,  this  writ  was  dismissed  as  having 
been  improvidently  allowed.  From  this  judgment  of  the 
Supreme  Court  a  writ  of  error  was  taken  to  the  Court  of 
Errors  and  Appeals. 

-  The  common  council,  after  the  dismissal  of  the  writ  of 
ceitiorari,  gave  notice  to  Mr.  Lantz  that  they  would  proceed 
with  the  investigation,  which  had  been  stayed  by  the  writ  of 
certiorari.  Tliey  did  proceed,  and  the  result  of  such  investi- 
gation was  a  determination  that  the  said  license  was  void,  the 
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same  having  been  procured  by  fraud  aud  misrepreseutation 
and  by  deceiving  the  corporate  authorities  for  the  purpose  of 
obtaining  said  license.  Another  writ  of  certiorari  was  al- 
lowed, bringing  up  these  additional  proceedings. 

The  first  reason  urged  upon  the  argument  of  the  present 
cause  against  the  validity  of  these  proceedings  is  that  the 
taking  of  the  writ  of  error  from  the  judgment  of  dismissal 
rendered  by  the  Supreme  Court  0{)erated  as  a  supersedeas^ 
and  that  all  subsequent  proceedings  taken  by  the  common 
council  were  without  legal  countenance. 

In  considering  the  eifect  of  the  taking  of  the  writ  of  error, 
it  is  obvious  that  upon  the  entry  of  the  judgment  of  the 
Supreme  Court  dismissing  the  writ  of  certiorari  the  court  below 
could  proceed  in  the  investigation  from  the  step  at  which 
it  liad  been  arrested  by  the  service  of  the  writ.  When  the 
writ  of  error  was  procured  and  served  upon  the  Supreme 
Court  the  action  of  that  court  was  already  finished. 

The  writ  of  error  might  have  been  a  supersedeas  of  any 
further  action  of  that  court  if  it  iiad  any  further  judicial  act 
to  perform  in  relation  to  it.  In  case  of  affirmance  of  some 
proceeding  in  an  inferior  tribunal  where  the  record  is  retained 
in  this  court  for  the  purpose  of  execution  or  other  act  which 
the  Supreme  Court  could  exert  in  concluding  the  suit,  a  writ 
of  error  from  the  judgment  of  affirmance  would,  at  common 
law,  operate  as  a  stay.  But  I  am  unable  to  perceive  in  what 
way  the  service  of  such  a  writ  upon  the  Supreme  Court  in  a 
proceeding  like  the  present,  where  the  cause  has  been  dis- 
missed from  that  court  and  the  inferior  tribunal  has  posses- 
sion of  the  suit,  can  be  said  to  operate  as  a  stay  of  the  further 
action  of  the  latter  tribunal.  Even  if  it  could  have  so  opera- 
ted, there  is  nothing  to  show  that  the  common  council  had 
any  notice  of  the  issuance  of  such  writ. 

We  think  that  the  existence  of  the  writ  of  error  and  its 
service  upon  the  Supreme  Court  did  not  deprive  the  common 
council  of  jurisdiction  to  continue  the  investigation. 

I  may  remark  that  although  no  rule  seems  to  be  entered, 
it  is  a  matter  within  the  cognizance  of  the  court  that  when 
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the  original  certiorari  was  before  this  court  for  argument  it 
appeared  that  tlie  present  prosecutor  was  one  of  three  prose- 
cutors named  in  one  writ,  each  having  a  distinct  interest. 
This  difficulty  being  then  suggested,  lie  and  Donnell  were 
struck,  by  consent  of  the  counsel  of  prosecutor,  from  the  writ, 
so  that  when  the  judgment  of  dismissal  was  entered  there  was 
only  a  cause  existing  in  which  one  Weldy  was  prosecutor. 

The  remaining  reasons  are  aimed  at  the  power  of  the  com- 
mon council  to  revoke  even  if  their  action  was  not  restrained 
by  the  above  writ. 

It  is  contended  that  the  license  had  been  regularly  granted 
by  a  previous  common  council,  and  that  this  common  council 
in  the  borough  of  Hightstown  had  still  the  power  to  grant 
licenses,  notwithstanding  the  act  of  1883,  {Pamph.  L.,  p.  221,) 
which  ])rovided  that  in  boroughs  of  the  third  class  (and  the 
borough  of  Hightstown  is  within  the  third  class)  all  licenses 
to  keep  inns  shall  be  granted  by  the  Court  of  Common  Pleas. 

A  full  and  interesting  argument  was  addressed  to  the  court, 
attacking  the  constitutionality  of  this  act,  but  inasmuch  as 
the  license  itself  is  not  the  point  of  attack  uj)on  this  certiorari, 
nor  is  it  urged  tliat  the  common  council  had  no  power  in  any 
event  to  grant  the  license,  the  legality  of  the  act  of  1883  is  in 
this  case  immaterial. 

All  persons  concerned  in  the  cause,  so  far  as  appears  from 
tlieir  position  when  before  the  common  council,  assumed  that 
such  power  was  lodged  in  the  common  council.  The  ground 
upon  which  the  license  was  attacked  and  revoked  is  that  it  was 
obtained  by  fraudulent  misrepresentation  of  facts  to  the  body 
which  granted  it  and  failure  to  comply  with  statutory  direc- 
tions in  making  the  application.  That  the  first  is  a  legal 
ground  upon  which  such  revocation  can  be  placed  is  settled 
in  this  court  by  the  decision  made  at  the  time  of  dismissing 
the  former  writ. 

The  evidence  taken  before  the  common  council  sent  up  is 
meagre  and  is  stated  to  be  not  reported  in  full,  but  is  clearly 
substantially  all  that  was  material.     From  it  there  is  testi- 
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raony  to  show  that  two  of  those  who  signed  the  application 
for  license  as  freeholders  received  deeds  late  in  the  day  of 
May  31st,  and  that  the  name  of  another  signer  was  upon 
some  other  petition.  Upon  this  testimony  tiie  determination 
that  this  license  had  been  obtained  by  fraud  was  rested.  Now 
the  fraud  for  which  the  previous  determination  of  the  com- 
mon council  could  be  impeached  was  a  fraud  practiced  upon 
the  body  which  granted  the  license.  There  seems  to  be 
nothing  to  show  that  Mr.  Lantz  made  any  fraudulent  repre- 
sentation to  the  common  council.  His  affidavit  attached  to 
the  petition  was  that  the  paper  was  signed  by  ten  reputable 
freeholders  of  the  township  of  East  Windsor  and  the  borough 
of  Hightstown.  There  were  thirteen  signatures  to  the  peti- 
tion, and  therefore,  if  it  was  true  that  two  owned  no  real 
estate,  there  is  nothing  to  show  that  others  were  not  free- 
holders and  that  the  affidavit  was  not  true. 

If  another  signer  had  already  signed  a  petition  for  another 
license,  there  were  ten  names  still  upon  the  petition.  So,  con- 
ceding all  that  was  claimed  upon  the  argument  as  the  force 
of  the  testimony  sent  up,  it  shows  no  intentional  misrepresen- 
tation, still  less  any  fraudulent  misrepresentation,  by  Mr. 
Lantz.  By  the  thirty-second  section  of  the  act  concerning  inns 
and  taverns  {Rev.,  p.  491,)  only  ten  signatures  were  necessary 
as  a  foundation  for  the  action  of  the  common  council. 

But  it  does  not  appear  that  Reed  and  Pullen  were  not  free- 
holders. There  is  no  evidence  to  show  that  they  owned  no 
real  estate  till  l?!iey  received  the  deeds  from  Norton  on  the 
evening  of  May  31st.  Nor  is  there  any  evidence  to  show 
that  Charles  H.  Harris  had  signed  the  petition  of  Perrine 
before  he  placed  his  signature  upon  the  present  application. 
But  had  all  this  been  proven,  it  does  not  appear  that  the 
common  council  were  misled  by  the  presence  of  those  signa- 
tures. There  was  an  application  with  the  ten  signatures,  and 
upon  the  faith  of  such  a  conformity  with  the  requirement  of 
the  law  the  license  was  obviously  granted.  Not  only  is  the 
weight  of  evidence  against  the  finding  of  fraud,  but  there  is 
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an  entire  want  of  evidence  to  establish  it.     I  think  upon  this 
ground  the  revocation  cannot  be  sustained. 

It  is  said  again  that  the  application  did  not  conform  to  the 
requirements  of  the  act  of  1883.  Pamph.  L.,  p.  194.  It  is 
a  question  discussed  in  this  case  whether  this  act  applies  to 
petitions  for  license  in  the  borough  of  Hightstown.  It  is  a' 
question  whicii  arises  from  the  face  of  the  papers,  and  in  re- 
gard to  whicli  the  former  council  must  be  supposed  to  have 
acted,  and  it  is  a  question  admitting  of  diverse  views. 

Now  I  am  of  opinion  that  when  a  license  is  granted  at  a 
session  of  a  body  constituted  like  the  common  council,  and 
there  is  no  reconsideration  of  that  action  during  the  session, 
there  can  be  no  review  of  that  action  at  a  subsequent  meeting, 
on  the  ground  that  the  body  wliich  granted  the  license  erred 
upon  some  question  of  law  or  fact,  unless  the  power  of  revo- 
cation is  conferred  by  legislation. 

I  am  aware  that  a  license  is  in  no  sense  a  contract  and  con- 
fers upon  the  licensee  no  right  which  is  protected  by  the 
organic  law. 

The  legislature  can  pass  laws  which  abrogate  the  privilege 
so  granted  or  abridges  the  term  for  which  it  is  granted.  Bur- 
roughs  on  Taxation,  %  78  ;  Cooky  on  Taxation  408. 

Nevertheless,  the  license  is  a  privilege  for  which  either  a 
fee  or  a  tax  is  paid,  not  in  the  way  of  consideration,  possibly, 
but  as  a  condition  precedent  to  the  issuance  of  the  evidence  of 
the  granting  of  such  license.  When  this  act  is  done  and  the 
license  is  granted  to  carry  on  a  trade  or  occupation  for  a 
period  of  time  within  the  power  of  the  appointing  body  to 
name,  it  should  not  be  subjected  to  the  fluctuation  of  senti- 
ment caused  by  changing  membersiiip  in  the  licensing  body, 
or  shifting  views  upon  the  questions  which  have  been,  or 
should  have  been,  examined  and  passed  upon.  In  regard  to 
the  exercise  of  the  power  over  the  subject  of  licensing  inns, 
the  statute  contains  express  mention  of  the  grounds  upon 
which  the  Court  of  Common  Pleas  shall  proceed  to  revoke 
the  license  before  the  expiration  of  the  terra  for  which  it  is 
granted.     Rev.,  p.  489,  §  24.     This  section  contains  a  wide 
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scope  for  judicial  action,  and  the  prescription  of  the  causes 
which  shall  be  the  ground  for  revocation  is  an  implied  admis- 
sion of  the  absence  of  the  power  to  revoke  without  legislative 
sanction.  I  know  of  no  case  where  this  power  has  been 
asserted  in  a  case  not  coming  within  those  mentioned  in  the 
act.  I  can  find  no  instance  in  the  practice  of  boards  of  excise 
or  other  licensing  bodies  in  which  the  power  of  revocation  has 
been  exerted  except  under  the  provisions  of  a  statute. 

Mr.  Cooley  remarks  that  under  some  statutes  licenses  are 
permitted  to  be  recalled  or  revoked  for  the  misbehavior  of 
those  who  hold  them,  and,  that  this,  in  some  cases,  is  a  very 
salutary  power. 

The  inference  arising  from  the  existing  statutory  power  is 
the  necessity  for  its  existence,  and  the  force  of  the  remark  of 
the  learned  writer  is  that  it  is  salutary  i)ecause  it  effects  a  gocjd 
purpose,  which,  without  this  legislative  assistance,  would  be 
unreachable. 

I  concede  to  the  common  council  the  same  power  of  revo- 
cation that  exists  elsewhere  in  the  Court  of  Common  Pleas, 
and  if  the  ground  upon  which  the  action  now  under  review 
was  placed  could  be  brought  within  any  of  the  causes  men- 
tioned in  the  act  concerning  inns  and  taverns,  the  revocation 
would  stand.  But  the  ground  upon  which  the  action  of  the 
revoking  body  is  placed  is  merely  that  the  licensing  body 
made  a  mistake  in  point  of  law  as  to  tlje  form  of  the  applica- 
tion. This  is  not  one  of  the  statutory  causes  for  revocation, 
and  it  affords  no  support  for  the  action  of  the  board.  If  the 
application  was  so  defective  as  to  strike  at  the  jurisdiction  of 
the  board  in  acting  upon  it,  the  proper  course  was  to  attack 
the  license  by  bringing  it  into  this  court  for  review. 

The  action  of  the  common  council  in  revoking  the  license 
is  vacated,  with  costs. 


FEBRUARY  TERM,  1884.  109 


Donnell  v.  Hightstowii. 


STATE,  JOHN  DONNELL,  PROSECUTOR,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  THE  BOROUGH  OF  HIGHTS- 
TOWN. 

This  case,  in  its  main  features,  is  like  the  above.  Tiie 
only  ground  alleged  in  this  case  upon  which  a  revocation  of 
the  license  is  put  is  that  three  members  of  common  council 
signed  the  recommendation  for  the  liccrise.  This  is  no  ground 
for  revoking,  and  the  revocation  must  be  vacated,  with  costs. 


STATE,  GEORGE  W.  RUDDY,  PROSECUTOR,  v.  THE  INHAB- 
ITANTS OF  THE  TOWNSHIP  OF  WOODBRIDQE  AND 
JOSEPH  W.  DALLY. 

Under  the  sixth  section  of  the  act  of  1873,  [Pamph.  L.,  p.  758,)  providing 
for  the  redemption  of  the  title  to  lands  sold  for  taxes  in  the  township 
of  Woodbridge  by  a  deposit  with  the  township  committee  of  the  amount 
paid  by  the  purchaser,  with  fifteen  per  cent,  interest — Held,  that  the 
tender  of  the  said  amount,  with  interest,  to  the  purchaser  himself,  was 
not  within  the  terms  of  the  act. 


On  certiorari. 

The  writ  in  this  case  brings  up  an  assessment  for  taxes  and 
certain  proceedings  taken  to  sell  the  land  upon  which  the 
taxes  were  a  lien. 

Argued  at  June  Term,  1883,  before  Justices  Scudder, 
Reed  and  Magie. 

For  the  prosecutor,  B.  A.  Vail. 

For  the  defendant,  E.  Cutter. 
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Reed,  J.  The  assessment  attacked  was  made  in  the  town- 
ship of  Woodbridge  for  the  year  1876,  and  the  only  reason 
urged  against  the  legality  of  the  assessment  is  that  it  is  listed 
as  the  property  of  Michael  Bray's  estate.  This  affords  no 
ground  for  objection  to  the  levy. 

The  remaining  reasons  attack  the  legality  of  the  lease  and 
the  certificate  of  sale  which  were  executed  to  the  purchaser  at 
the  tax  sale.  Th.e  prwceedings  were  taken  in  pursuance  of 
the  provisions  of  a  special  act  contained  in  the  laws  of  1873. 
Pamph.  L.,  p.  758.  The  provisions  of  this  act  have  been 
under  the  scrutiny  of  this  court  and  the  Court  of  Errors  in 
the  case  of  State,  Allen,  pros.,  v.  Woodbridge,  13  Vroom  401, 
14  Vroom  262.  It  will  appear,  from  an  examination  wf  the 
return  to  this  writ,  together  with  the  testimony  taken  to  be 
used  upon  the  argument  of  the  cause,  that  all  the  requirements 
of  the  act  of  1873  were  strictly  observed  in  the  sale  and  in 
the  proceedings  which  preceded  the  sale,  with  a  single  excep- 
tion. That  exception  was  a  failure  on  the  part  of  the  town- 
ship committee  to  cause  a  copy  of  the  collector's  return  of  de- 
linquents to  be  recorded  in  the  township  clerk's  oflBce. 

This  defect,  however,  is  cured  by  the  provisions  of  an  act 
passed  in  1881,  {Pamph.  L.,  p.  237,)  which  was  obviously 
drafted  so  as  to  apply  to  the  present  record,  and  covers  the 
proceeding  now  under  consideration.  There  is  another  feature 
which  appears  in  the  testimony  taken,  by  force  of  wliicii  the 
counsel  of  the  prosecutor  contends  that  the  lease  should  never 
hare  been  executed,  and  that  it  and  the  certificate  of  sale 
should  now  be  vacated.  This  feature  of  the  cause  consists  of 
an  offer  by  the  owner  of  the  land  to  repay  the  amount  paid 
by  the  purchaser  of  the  tax  title,  together  with  interest  at  the 
rate  of  fifteen  per  cent.,  to  such  purchaser,  within  two  years 
from  the  date  of  the  certificate  of  sale. 

This  offer  was  made  with  the  design  of  redeeming  the  tax 
title  held  by  tlie  purchaser  under  the  certificate  of  sale,  and 
of  preventing  its  becoming  irredeemable  by  the  lapse  of  two 
years,  at  the  expiration  of  which  time  the  township  committee 
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were  to  execute  a  lease.  The  provi'sions  of  the  act  of  1873, 
relative  to  the  power  of  the  owner  to  redeem,  is  found  in  sec- 
tion 6.  It  provides  that  if  the  owner  does  not,  within  the  two 
years,  appear  before  the  township  committee  and  deposit  with 
tliem  for  the  purchaser  of  said  lease  the  amount  so  paid  by 
him,  together  with  interest  at  fifteen  per  cent,  per  annum,  the 
said  certificate  shall  be  deemed  canceled,  and  the  amount  so 
received  shall,  on  demand,  be  paid  to  the  party  owning  or 
holding  such  certificate.  Now  it  appears  that  the  tender  in 
this  case  was  made  to  the  purchaser  of  the  tax  title  and  was 
not  made  to  the  township  committee.  There  was  not  a  com- 
pliance with  the  conditions  upon  which  the  certificate  was  to 
have  been  canceled. 

The  cancellation  of  the  certificate  and  the  arresting  of  the 
action  of  the  township  committee  in  making  the  lease  was  de- 
pendent upon  a  deposit  of  a  certain  amount  of  money  with 
the  to-wnship  committee.  Under  the  statute  the  owner  of  the 
certificate  was  under  no  obligation  to  accept  the  amount  ten- 
dered. The  duty  of  making  a  computation  of  the  exact 
amount  to  which  he  was  entitled,  or  of  taking  upon  himself 
the  risk  of  refusing  a  tender,  was  not  imposed  upon  him. 

This  being  so,  it  is  obvious  that  there  is  no  power  in  this 
ceurt  to  declare  the  certificate  canceled  and  the  lease  a  nullity, 
arising  from  the  tender  of  the  amount  of  the  purchase  money 
and  interest  to  the  purchaser  himself. 

Nor  does  the  fact  that  he  was  ultimately  to  receive  this 
money,  if  it  had  been  deposited  with  the  township  committee, 
enlarge  the  power  of  this  court  to  anmil  the  certificate  and 
lease.  Suppose  we  should  vacate  theiu,  we  have  no  power  to 
place  the  parties  in  the  posture  which  they  would  have  occu- 
pied had  the  deposit  been  made  with  the  township  committee 
in  pursuance  of  the  statutory  requirement.  The  consequence 
would  be  that  the  purchaser  would  be  stripped  of  his  tax  title 
and  be  without  the  money  which  he  had  paid  for  it. 

If  the  spirit  of  the  statute  were  subserved  by  the  tender  to 
the  person  who  was  ultimately  entitled  to  the  money,  the 
owner  must  seek  his  remedy  in  a  court  which  has  the  pro- 
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cedure  to  adjust  all  the  rights  of  the  parties,  which  procedure 
this  court,  upon  certiorari,  does  not  possess. 
The  writ  is  dismissed,  with  costs. 


STATE,  EX  REL.  RUFUS  W.  PEACOCK,  v.  THE  JUDGES  OF 
THE  COURT  OF  GENERAL  QUARTER  SESSIONS  OF  HUI>- 
SON  COUNTY. 

Under  the  act  of  1883,  (Pamph.  L.,p.  230,)  providing  that  where  a  person 
shall  have  pleaded  guilty  to  any  indictment  or  accusation,  a  writ  of 
error  shall  not  stay  the  proceedings  upon  the  judgment ;  a  plea  of 
twlo  contendere  is  equivalent  to  a  plea  of  guilty. 


This  is  an  application  for  a  writ  of  mandamus  to^the  respond- 
ents, requiring  them  to  take  bail  upon  a  conviction,  judgment 
and  writ  of  error  taken  in  the  case  of  State  v.  Rufus  W.  Pea- 
cock. 

Argued  at  February  Term,  1884,  before  Justices  Rbbd 
and  Parker. 

For  the  relator,  T.  Ryerson  and  James  Flemming. 

For  the  respondents,  E.  T.  Paxton. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Tiie  facts  upon  which  the  present  application  is 
made  are  substantially  as  follows :  The  relator  was  indicted, 
with  Cory  and  Harrington,  for  conspiracy.  After  a  plea  of  not 
guilty  had  been  withdrawn  and  a  motion  to  quash  the  indict- 
ment had  been  overruled,  a  trial  of  the  defendants  Peacock 
and  Harrington  was  commenced,  but,  before  its  conclusion, 
Peacock,  with  the  consent  of  the  prosecutor  and  with  the  per- 
mission of  the  court,  entered  a  plea  of  nolo  contendere^  and 
Harrington  was  acquitted. 
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Judgment,  after  a  motion  in  arrest  of  judgment  bad  been 
overruled,  was  pronounced,  sentencing  the  relator  to  tbe  state 
prison.  A  writ  of  error  was  sued  out  of  tbis  court  to  remove 
the  said  judgment  here.  The  relator  then  applied  to  the 
Court  of  Quarter  Sessions  to  be  admitted  to  bail,  and  for  au 
order  staying  proceedings  upon  the  judgment,  both  of  which 
applications  the  court  refused  to  allow  upon  the  ground  that 
the  plea  of  nolo  contendere  was,  so  far  as  concerned  the  judg- 
ment and  execution  in  the  cause,  equivalent  to  a  plea  of  guilty, 
and  so,  by  force  of  the  provisions  of  the  act  of  1883,  {Paraph. 
L.,  p.  230,)  the  taking  of  a  writ  of  error  did  not  stay  execu- 
tion. The  text  of  that  act  is  as  follows :  "  That  in  no  case, 
hereafter,  in  this  state,  in  which  a  person  shall  have  pleaded 
guilty  to  any  indictment  or  accusation,  shall  a  writ  of  error 
have  the  elBTect  of  staying  the  proceedings  upon  the  judgment 
and  sentence  which  the  court  or  any  judge  thereof  may  have 
pronounced  against  the  person  or  persons  obtaining  or  prose- 
cuting such  writ  of  error."  The  object  of  this  legislation  is 
apparent.  It^  is  to  prevent  delay  in  the  execution  of  the 
criminal  law,  while  writs  of  error  are  pending,  whenever  the 
defendant  has  confessed  the  truth  of  the  accusation  against 
him,  and  not  contested  the  charge  before  a  jury.  A  plea  of 
nolo  contendere  is  an  implied  confession  of  the  crime  of  which 
he  is  charged.  1  Burn's  Just.  388;  2  Hawh.  P.  C.  225. 
The  difference  between  this  implied  confession  and  the  express 
confession  by  plea  of  guilty  is,  that  after  the  latter  "not 
guilty "  cannot  be  pleaded  to  an  action  of  trespass  for  the 
same  injury,  whereas  it  may  at  any  time  be  done  after  th^ 
former.  1  Chitty  Crim.  Law  293.  In  fact,  the  only  differ- 
ence between  the  significance  of  the  two  pleas  is  in  the  force 
each  has  upon  a  collateral  proceeding.  The  implied  confes- 
sion is  only  for  the  purpose  of  the  prosecution  in  the  course 
of  which  it  is  entered,  while  the  plea  of  guilty  in  that  form 
may  be  used  against  the  defendant  in  a  civil  suit.  1  Bish. 
Qnm.  Pro.,  §  802 ;  1   IVhart.  Orim.  Law,  §  533. 

In  the  same  cause  the  established  practice  is  to  treat  the 
plea  of  nolo  contendere  as  operating  as  an  admission  of  the 
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truth  of  the  charge  as  fully  as  if  the  technical  plea  of  not 
guilty  had  been  interposed.  Judgment  is  entered,  execution 
of  the  judgment  follows,  and  the  right  of  review  to  exactly 
the  same  extent  is  accorded  to  the  defendant  who  has  pleaded 
not  guilty  as  to  him  who  has  gained  permission  to  enter  the 
plea  of  nolo  cordendeu'e. 

We  think  that  the  relator,  by  his  plea,  has  j)laced  himself 
in  a  position  where,  by  the  terms  of  the  act  of  1883,  he  is  not 
entitled  to  a  stay  of  proceedings  upon  the  judgment  by  reason 
of  his  taking  a  writ  of  error.  This  being  so,  the  Court  of 
Quarter  Sessions  were  right  in  refusing  to  "take  bail,  inasmuch 
as  the  duty  of  the  court  in  that  respect  was  dependent  upon 
the  fact  that  the  proceedings  were  stayed  by  the  writ  of  error. 
Pamph.  L.  1881,;).  88. 

The  writ  is  refused. 


GEORGE  M.  DOUGLASS  v.  MORRIS  HOPPAUGH-  ET  AL. 

De  injuria  is  a  good  replication  to  a  plea  of  leave  and  license  to  a  count 
for  breach  of  covenant. 


On  motion  to  strike  out  replications. 

Argued  at  November  Term,  1883,  before  Justices  Reed 
and  Parker. 

For  the  motion,  H.  W.  Hays. 

Contra,  J.  W.  Ghiggs. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  declaration  in  this  cause  is  for  the  breach 
of  covenants  contained  in  a  sealed  agreement  entered  into  be- 
tween the  parties,  by  the  terms  of  which  the  defendants  were 
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to  erect  a  certain  building  for  the  plaintiff  according  to  the  re- 
quirement of  certain  drawings  and  specifications.  The  breach, 
as  set  forth  in  the  declaration,  consii«ted  in  a  failure  on  the 
part  of  the  defendant  to  perform  certain  portions  of  the  work 
called  for  in  the  said  agreement. 

Several  pleas  were  filed  in  answer  to  this  declaration.  The 
third  plea  was  that  the  defendant  did  commit  the  said  sup- 
posed breaches  by  leave  and  license  of  the  said  plaintiff  to 
them,  the  said  defendants,  for  that  purpose  first  given  and 
granted.  The  fourth  plea  is  that  during  the  erection  of  said 
buildings  the  said  plaintiff  did  request  certain  alterations,  de- 
viations, additions  ami  omissions  at  the  request  of  him,  the 
said  plaintiff,  which  said  alterations,  deviations,  additions  and 
omissions  are  the  said  supposed  breaches.  To  each  of  these 
pleas  the  replication  de  injuria  was  interposed,  and  the  motion 
is  to  strike  them  out.  The  propriety  of  the  use  of  this  repli- 
cation in  actions  ex  contractu  was  recognized  by  the  case  of 
Ruckman  ads.  Bidgejield  Park  R.  R.  Co.,  9  Vrooni  98. 

The  use  of  this  pleading  was  originally  confined  to  actions  in 
tort,  and  the  attributes  of  this  replication  were  first  defined  in 
the  four  resolutions  in  Crogate's  case,  1  Smith's  Lead.  Cos.  *53. 
The  meaning  to  be  ascribed  to  these  resolutions,  in  their  appli- 
cation to  the  facts  arising  in  subsequent  cases,  has  afforded  a  rich 
field  for  the  display  of  judicial  acumen,  and  a  vast  amount  of 
learning  is  scattered  through  the  English  reports  treating  of 
this  one  subject.  This  celebrated  case,  by  the  way,  is  the 
subject  of  a  very  witty  dialogue,  published  in  the  appendix 
to  7  Rob.  Prac,  and  written  by  a  gentleman  who  was  after- 
wards a  judge  of  the  Court  of  King's  Bench. 

Upon  referring  to  the  cases  cited  by  Mr.  Robinson,  it  is  per- 
ceived that  much  apparent  contradiction  pervades  the  ruling  of 
the  courts  and  the  language  of  the  judges  in  regard  to  the  cir- 
(jumstances  which  permit  the  use  of  this  replication  in  case  of 
torts.  It  will  readily  be  perceived  that  when  the  rules  in  Cro- 
gate's  case  are  resorted  to  as  a  guide  to  determine  its  proper  use 
in  actions  upon  contract,  this  confusion  is  not  dissolved.  For 
instance,  under  the  third  rule,  it  is  said  that  when,  by  de- 
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fendant's  plea,  any  authority  or  power  is  mediately  or  im- 
mediately derived  from  the  plaintiff  then,  although  no  interest 
be  claimed,  the  plaintiff  ought  to  answer  it,  and  shall  not  reply 
generally,  de  injuria  sua  propria. 

Now  take  the  case  of  the  privilege  of  entering  upon  the 
land  of  another  by  virtue  of  a  license  given  by  the  owner,, 
which,  it  is  true,  is  revocable,  yet,  when  executed,  the  entry 
would  seem  to  be  clearly  an  act  done  by  the  authority  of  the 
owner.  Nevertheless,  one  of  the  instances  given  in  the  books 
of  a  proper  use  of  this  replication  is  in  an  action  for  trespass 
to  lands  where  the  leave  and  license  of  the  plaintiff  is  pleaded. 
Barnes  v.  Hunt,  11  East  451.  The  judicial  interpretation  of 
this  resolution  is  that  the  replication  de  injuria  is  only  to  be 
received  where  the  defence  set  up  is  matter  of  excuse,  and  not 
where  it  asserts  any  right  or  interest.  Jones  v.  Kitchin,  1 
Bos.  (fc  P.  76 ;  Allen  v.  Scott,  13  III.  80,  and  cases  cited  in 
Ruckman  v.  Ridgefield  Park  R.  R.  Co.,  supra.  The  third 
plea  filed  in  this  case  is  one  of  excuse  within  the  meaning  of 
this  rule. 

The  form  for  a  replication  de  injuria  to  a  plea  of  leave  and 
license  interposed  to  a  declaration  for  breach  of  covenant,  is 
found  in  Wentworth  and  Chitty.  3  Wenlw.  232;  3  Chitty 
on  Plead.  1185.     The  replication  to  this  plea  should  stand. 

I  think  the  fourth  plea  must  be  regarded  also  as  one  in  ex- 
cuse of  the  failure  to  perform.  It  is  not  a  plea  of  a  substi- 
tuted performance,  which  might  amount  to  an  accord  and 
satisfaction,  but  seems  to  be  a  statement  of  the  method  in 
which  the  license  of  the  plaintiff  arose.  This  being  so,  the 
replication  is  good. 

The  motion  to  strike  out  is  refused,  with  costs. 
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STATE,  EX  EEL.  PATRICK  SHERIDAN,  COLLECTOR  OF 
UNION  COUNTY,  v.  JEREMIAH  VAN  WINKLE,  TREAS- 
URER OF  THE  CITY  OF  PLAINFIELD. 

Where  a  city  treasurer  has  for  several  years  been  permitted  by  the  county 
collector  to  pay  over  a  part  of  the  state  and  county  tax  to  the  board 
of  education,  and  has  received  credit  for  the  same  in  his  settlement 
with  the  collector,  amandamus  will  not  be  granted  to  compel  the  re- 
payment to  the  collector  of  moneys  already  paid  to  the  board  of 
education  under  this  arrangement. 


This  is  upon  rule  to  show  cause  why  a  mandamus  should 
not  issue  to  the  respondent,  the  treasurer  of  Plainfield,  com- 
manding him  to  pay  to  the  collector  of  Union  county  the  sum 
of  $2478.61,  with  interest  from  November  2d,  1883. 

Argued  at  November  Term,  1883,  before  Justice  Reed. 

For  the  relator,  J.  A.  Fay. 

For  the  respondent,  C  A.  Harsh. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  mnndamtis  is  a  sequel  to  a  mandamus 
allowed  in  the  case  of  State,  ex  rel.  Board  of  Education  of 
Plainfield,  v.  Sheridan,  Collector,  decided  at  June  Term  last 
of  this  court,  commanding  the  said  Sheridan,  collector,  to  pay 
over  to  the  treasurer  of  Plainfield,  for  the  board  of  education 
of  Plainfield,  the  sura  of  $1928.77,  with  interest.  As  will 
more  fully  appear  from  the  facts  stated  in  that  case,  the  course 
of  conduct  between  the  county  collector  and  the  collector  of 
Plainfield  had  been  as  follows  :  The  county  collector,  instead 
of  paying  over  to  the  city  treasurer  the  amount  of  the  order 
which  he  held  for  school  moneys  due  to  the  city  of  Plainfield, 
would  credit  the  amount  of  such  order  upon  the  amount  due 
from  the  city  for  state  and  county  tax,  and  trust  to  the  city 
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collector  to  pay  the  amount  of  such  school  moneys  over  to  the 
board  of  education.  In  the  last-men-tioned  case  this  court 
held  that  the  county  collector  was  responsible  for  the  pay- 
ment of  any  balance  which  the  city  collector  had  failed  to  pay 
to  the  board  of  education,  and  compelled  the  county  to  pay 
over  the  sum  of  $1928.77,  with  interest,  as  such  balance, 
although  he  had  credited  that  amount  upon  the  sum  due  him 
from  the  city  collector  for  s^ate  and  county  taxes.  Upon  his 
payment  of  this  sum  to  the  treasurer  for  the  board  of  educa- 
tion, there  was  due  to  him  the  same  sum  from  the  city  treas- 
urer for  the  state  and  county  taxes,  because  of  his  retention 
of  this  amount  under  the  arrangement  already  mentioned. 

It  is  to  compel  the  payment  of  this  sum  that  this  writ  is 
prayed. 

It  further  appears  that  a  previous  mandamus  was  granted 
by  this  court  to  collect  the  unpaid  amount  of  state  and  county 
taxes  for  the  same  year,  1879,  the  case  in  which  it  issued 
being  reported  in  14  Vroom  125.     This  writ  was  obeyed. 

It  thus  appears  that  this  is  a  prayer  for  a  second  writ  to 
the  same  officer  to  pay  over  the  amount  due  to  the  same  col- 
lector for  stale  and  county  taxes  for  the  year  1879,  after  the 
first  writ  has  been  obeyed.  It  is  contended  that  the  amount 
due  to  the  county  collector  was  an  entire  sum,  and  that  having 
procured  a  mandamxis  for  a  part  he  is  in  the  same  position  as 
if  he  had  obtained  a  judgment  for  such  part,  namely,  he  is 
precluded  from  suing  for  the  balance. 

There  is  also  a  question  as  to  the  exact  amount  which  was 
paid  by  the  city  collector  to  the  board  of  education.  The  re- 
spondent, who  was  not  a  party  to  the  former  mandamus,  and 
so  is  not  concluded  by  the  amount  found  due  in  that  proceed- 
ing, insisted  that  a  greater  sum  should  be  credited  upon  the 
amount  alleged  to  be  due  from  him  than  was  allowed  in  the 
mandamus  to  the  county  collector. 

But  it  strikes  me  that  the  case  of  Sheridan  v.  Van  Winlde^ 
14  Vroom  579,  must  control  the  action  of  this  court,  and  the 
irresistible  direction  of  the  ruling  in  that  case  is  against  the 
allowance  of  this  mandamus  to  the  treasurer. 
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The  facts  here  are  similar  to  those  existing  in  that  case. 
The  treasurer  had  paid  over  all  moneys  which  he  had  received 
from  the  collector  to  be  applied  to  the  purpctfees  of  the  city, 
supposing  such  money  to  be  the  outcome  of  taxation  for  city 
purposes.  He  was  led  to  do  this  by  the  fact  that  the  county 
collector  had  demanded  the  state  and  county  quota,  not  from 
him,  but  from  the  city  collector,  who  had  pretended  to  pay 
them. 

The  moneys  which  have  come  to  his  hands  since  1880  he 
has  paid  over  to  the  city,  because  the  previous  orders  of  the 
court  to  pay  the  quotas  of  the  years  1878,  1879  and  1880  had 
been  obeyed,  and  he  supposed  it  was  a  finality. 

In  the  case  when  last  before  the  court  under  these  circum- 
stances, the  court  refused  to  charge  the  treasurer  personally 
with  any  deficiency  in  these  funds,  and  intimated  that  the  city 
vras  responsible  for  the  full  balance  of  state  and  county  tax. 

This  writ  cannot  be  granted  against  the  city  of  Plainfield, 
they  not  having  been  noticed,  and  I  am  compelled  to  dis- 
charge this  rule. 


STATE,    LEVI    HETFIELD,    PROSECUTOR,    v.    THE    INHAB- 
ITANTS OF  THE  CITY  OF  PLAINFIELD. 

1.  The  assessing  and  collecting  of  the  state  and  county  taxes  in  the  city 
of  Plainfield,  for  the  years  1880  and  1881,  was,  by  mistake,  undertaken 
under  the  general  tax  act  instead  of  the  city  charter,  whi'ch  latter  act 
provides  for  an  assessment,  for  the  meeting  of  the  commissioners  of 
appeal,  and  for  the  return  of  delinquents,  at  a  different  time  from  that 
mentioned  in  the  general  act.  Held,  that  inasmuch  as  it  appears  that 
the  property  of  the  prosecutor  was  assessed  for  no  more  than  it  would 
have  been  if  made  under  the  city  charter,  and  that  he  had  notice  of  the 
meeting  of  the  commissioners  of  appeal,  the  irregularities  are  cured  by 
the  act  of  1881.     Pamph.  L.,  p.  194. 

^  The  tax  warrants  were  issued  by  the  city  judge  and  returned  to  the 
judge  by  the  collector,  by  virtue  of  a  resolution  of  the  city  council,  and 
this  is  supported  by  the  terras  of  the  act  of  1882.     Pamph.  L.,  p.  126. 

8.  No  vested  right  to  immunity  from  a  liability  to  pay  a  tax  arises  from 
a  failure  of  a  collecting  officer  to  pursue  the  legal  method  for  collect- 
ing it  within  the  periods  provided  by  the  tax  statute,  but  the  legisla- 
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ture  may  extend  the  time  within  which  the  old  remedy  could  be  en- 
forced or  provide  a  new  method  for  collecting  the  tax. 
An  insufficient  description  of  property  in  listing  it  for  assessment  may 
be  amended  by  this  court  under  the  act  of  1881.     Pamph.  L.,  p.  194. 


This  writ  of  certiorari  brings  up  assessments  of  taxes  for 
state,  county  and  city  purposes,  made  by  the  authorities  of  the 
city  of  Plainfield  for  the  yeai-s  1880  and  1881. 

Argued  at  November  Term,  1883,  before  Justice  Reed. 


For  the  plaintiff,  R.  V.  Lindahury  and  W.  A.  Hetjkld. 
For  the  defendant,  C.  A.  Marsh. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Tlie  attack  in  the  reasons  filed  in  this  case  is 
confined  to  the  state  and  county  taxes  assessed  in  the  city  of 
Plainfield  for  the  years  1880  and  1881.  The  ground  of  ob- 
jection to  tile  validity  of  these  assessments  has  arisen  from 
the  fact  that  the  course  of  procedure  in  levying  and  collecting 
these  taxes  has  been  in  pursua»ce  of  the  general  law,  while, 
by  force  of  the  decision  in  the  case  of  Sheridan,  v.  Van  Win- 
kle, 14  Vroom  679,  they  were  to  have  been  collected  at  the 
time  fixed  by  the  amendment  to  the  city  charter,  {Pamph.  L. 
1873,;).  482,  §  4,)  which  differed  from  the  time  fixed  by  the 
general  tax  statutes. 

By  the  general  act  the  assessment  is  made  between  the  20th 
day  of  May  and  the  20th  day  of  August,  while  by  the  act  of 
1873  it  is  to  be  made  between  the  1st  day  of  May  and  the 
Ist  day  of  July  in  each  year.  By  the  general  act  the  com- 
missioners of  appeal  meet  on  the  third  Tuesday  of  November, 
while  by  the  act  of  1873  they  are  to  meet  on  the  fourth  Tues- 
day of  July,  and  are  to  give  ten  days'  notice  of  their  meeting. 
By  the  general  act  delinquents  are  returned  by  the  collector 
to  a  justice  of  the  peace  on  December  20th,  while  by  the 
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charter  of  Plainfield  they  are  returned  to  the  city  judge  on 
the  first  Monday  in  September. 

It  appears  by  the  state  of  the  case  agreed  upon  that  the  as- 
sessment was  made  after  the  20th  day  of  May  and  before  July 
1st,  and  that  the  valuation  of  the  property  was  the  same  as 
when  made  for  city  taxes,  which  last  assessment  was  admit- 
tedly made  in  conformity  with  the  requirements  of  the  city 
charter.  It  also  appears  that  the  coramissionere  of  appeal  met 
on  the  third  Tuesday  of  November,  and  notice  of  such  meet- 
ing was  given  on  October  1st. 

These  are  the  material  facts  so  far  as  they  affect  the  assess- 
ment itself.  There  is  no  contention  that  the  property  was  as- 
sessed too  high,  but  it  is  contended  that  the  assessment  was 
made  at  a  time  other  than  that  provided  for  by  the  charter, 
and  that  the  person  assessed  was  deprived  of  his  right  to  ap- 
pear before  the  board  of  commissioners  of  appeal  for  the  pur- 
pose of  obtaining  a  review  of  the  levy  had  he  so  desired. 
Now,  so  far  as  appears,  the  amount  of  his  levy  is  identical 
with  what  it  would  have  been  if  made  at  the  time  of  the  as- 
sessment for  city  taxes,  for  it  was  based  upon  the  same  valua- 
tion of  his  property.  As  to  his  deprivation  of  the  right  of 
a  hearing  before  the  commissioners,  his  only  ground  of  con- 
tention is  that  the  board  met  on  a  day  differing  from  the  day 
fixed  by  the  charter,  but  of  which  meeting  he  had  notice. 

It  is  not  necessary  to  consider  what  the  posture  of  affairs 
would  be,  unaided  by  curative  legislation.  So  far  as  concerns 
the  latter  objection,  the  ruling  in  the  case  of  Nixon  v.  Ruple, 
1  Vroom  58,  would  seem  to  render  it  unsubstantial.  The  act 
of  1881,  [Pamph.  L.y  p.  194,)  however,  is  designed  to  cover 
all  cases  of  irregularity  where  it  is  apparent  that  the  assess- 
ment is  in  fact  made  upon  property  which  is  legally  subjected 
to  taxation.  The  court  is  directed  to  amend  all  errors  and 
(lefects,  and  if  the  assessment  is  too  high,  to  ascertain  for  what 
sum  the  property  was  legally  assessable.  There  is,  as  I  have 
remarked,  no  contention  that  the  assessment  is  too  large,  and 
the  irregularities  are  such  as  did  not  deprive  the  listed  person 
of  any  fundamental  right.     He  had  the  right  to  appear  before 
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the  board  of  commisslouers,  because  he  had  notice  of  their 
meeting.  He  also  had  the  right  to  have  his  assessment  re- 
viewed by  this  court.  Against  the  grounds  of  objection  al- 
ready mentioned,  I  think  the  tax  must  stand. 

In  tiie  second  place,  there  are  brought  up  certain  tax  war- 
rants, issued  by  the  city  judge  of  the  city  of  Piainfield.  It  is 
objected  against  the  legality  of  these  warrants,  first,  that  the 
delinquent  taxes  were  not  returned  to  the  city  judge  in  office 
at  the  time  they  became  delinquent;  second,  that  they  were 
not  returned  by  the  collector  of  taxes  of  said  city  in  office  at 
the  time  they  became  delinquent. 

It  appears  that  the  warrants  brought  up  were  issued  by  the 
city  judge  in  pursuance  of  a  resolution  of  the  common  council 
of  Piainfield,  and  the  return  to  the  said  juelge  by  the  collector 
was  made  by  virtue  of  a  resolution  of  the  common  council, 
adopted  April  3d,  1882.  This  course  of  official  conduct  seems 
to  be  directly  within  the  powers  contained  in  the  fourth  sec- 
tion of  the  act  of  1882.  Pamph.  L.,  p.  126.  This  section 
provides  substantially  that  when  no  legal  return  of  the  names 
of  delinquents  has  been  made  of  taxes  due,  the  common  coun- 
cil may,  by  resolution,  direct  the  collector  for  the  time  being 
to  make  a  return  to  the  person  to  whom,  by  the  charter,  ret usn 
should  be  made.  Upon  receipt  of  such  return,  that  officer  is 
directed,  by  resolution  of  the  common  council,  to  issue  his 
warrant  to  such  officer  as  shall  be  designated.  These  war- 
rants seem  to  have  been  issued  in  strict  conformity  with  this 
section.  The  insistence  that  this  legislation  is  unconstitutional 
is  absolutely  without  substance,  ft  is  not  even  curative  legis- 
lation, which  has  been  repeatedly  recognized  as  valid  in  this 
court.  It  does  not  purport  to  validate  the  previous  returns  or 
warrants,  but  it  provides  a  new  procedure  for  the  collection 
of  the  dues  of  the  state.  In  cannot  be  contended  that  this 
familiar  exercise  of  legislative  action  is  invalid.  Cooky 
Const.  Lim.  *362. 

Nor  is  there  any  statute  of  limitations  applying  to  the  col- 
lection of  taxes.  No  vested  right  to  immunity  from  liability 
for  the  payment  of  tax  arises  from  a  failure  of  the  collecting 
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officers  to  pursue  the  law  within  the  periods  provided  by  the 
tax  statutes. 

In  regard  to  the  reason  which  urges  that  the  assessor  did 
not  list  the  property  with  sufficient  accuracy  to  identify  the 
same,  I  see  no  difficulty  in  regard  to  the  description  of  the 
Park  avenue  and  Madison  avenue  properties. 

In  regard  to  the  Third  and  Union  street  properties,  they  ap- 
pear, from  a  diagram  in  the  state  of  the  case,  to  lie  upon  both 
sides  of  Union  aud  Third  streets,  and  to  be  divided  into  sepa- 
rate lots.  The  defective  description,  however,  is  amendable 
uoder  the  provisions  of  the  act  of  1881,  already  mentioned, 
and  a  proper  description,  as  it  appears  by  the  case,  will  be 
directed  to  be  inserted  into  the  duplicate  upon  application  of 
defendant's  attorney,  upon  notice  to  the  prosecutor  or  by 
agreement. 

The  reasons  which  assume  that  the  assessor  took  no  affi- 
davits, and  that  none  were  attached  to  the  duplicate,  and  that 
no  affidavit  was  made  by  the  collector  that  demand  for  taxes 
had  been  made,  do  not  appear  to  be  true  in  fact.  The  as- 
sessor did  take  an  affidavit,  which  was  sufficient,  aud  an  affi- 
davit was  attached  to  the  duplicate  of  the  year  1880,  and  there 
was  a  substantial  compliance  with  the  requirements  of  the  act 
with  respect  to  the  taxes  of  1881.  There  was  also  an  affidavit 
of  demand  made  upon  the  return  of  delinquents  to  the  city 
judge,  under  the  act  of  1882. 

As  to  the  reason  that  a  trifle  more  than  the  amount  fixed 
by  limitation  in  the  charter  was  raised,  such  portion  as  repre- 
sented the  excess  could  be  remitted.  To  do  so  would  require 
a  reference  to  a  Supreme  Court  commissioner,  and  the  amount 
which  such  excess  is  the  means  of  imposing  upon  the  prose- 
cutor is  so  trifling  that  it  is  a  proper  instance  for  applying  the 
maxim  de  minimis. 

.So  far  as  I  have  looked  for  authority  to  impose  the  school 
poll  tax,  it  does  not  appear  in  the  case,  and  this  part  of  the 
assessment  must  be  vacated.  In  all  else  the  assessments  and 
issuance  of  warrants  are  affirmed. 
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STATE,  THOMAS    R.  WATSON,   PROSECUTOR,  v.  THE    CITY 
COUNCIL  OF  THE  CITY  OF  PASSAIC. 

1.  The  part  of  the  tax  ordinance  of  the  city  council  of  Passaic  which 
appropriates  $15,000  (a  part  of  which  has  been  collected)  for  the  pur- 
pose of  regulating,  cleaning  and  keeping  in  repair  the  streets,  will  not 
be  set  aside,  as  it  does  not  clearly  appear  that  the  council  has  abused 
the  discretion  with  which  they  are  clothed  by  the  charter. 

2.  The  resolutions  passed  by  common  council  which  provide  for  the  ex- 
penditure of  a  part  of  this  money  for  graveling  or  macadamizing  cer- 
tain streets,  are  illegal,  as  Such  work  is  not  reparation  and  must  be 
paid  for  by  special  assessment. 


This  writ  brings  up  a  resolution  passed  by  the  defendants 
appropriating  the  sum  of  "  fifteen  thousand  dollars  for  regu- 
lating, cleaning  and  keeping  in  repair  the  streets  and  high- 
vrajs  of  the  city  of  Passaic,"  and  so  much  of  an  ordinance 
providing  for  tlie  assessment  and  collection  of  the  said  appro- 
priation and  all  resolutions  relating  to  the  expenditure  of  such 


Argued  at  November  Term,  1883,  before  Justices  Reed 
and  Parker. 

For  the  plaintiff,  H.  K.  Coddington. 

For  the  defendants,  /,  E.  Stoutenburgh  and  J.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  thirty-fifth  section  of  the  ciiarter  of  Passaic 
provides  that  the  city  council  shall  have  power  to  raise  by  tax, 
in  each  year,  such  sum  of  money  as  they  shall  deem  expedient 
for  (among  other  purposes)  regulating,  cleaning  and  keeping 
in  repair  the  streets  and  highways. 

At  a  regular  meeting  of  the  city  council  held  on  the  even- 
ing of  August  6th,  1883,  an  ordinance  was  passed  providing 
for  the  current  expenses  of  the  city  for  the  ensuing  fiscal  year, 
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and  ordaining  that  there  should  be  raised  by  tax  for  that 
year  a  tax  amounting  to  ^59,180,  of  which  $15,000  was 
appropriated  for  the  above  purpose  of  regulating,  cleaning  and 
keeping  in  repair  the  streets  and  highways. 

The  contention  of  the  counsel  for  the  prosecutor  is  that  this 
appropriation  was  really  made  for  the  purpose  of  permanently 
improving  and  not  repairing  streets. 

The  force  of  and  reason  for  this  contention  will  be  apparent 
when  it  is  understood  that  the  charter  provides  that  guttering, 
grading,  curbing,  graveling  and  macadamizing  streets  shaU 
be  done  at  the  expense  of  the  owners  of  the  lands  and  real 
estate  on  the  line  of  the  street  benefited  thereby,  while  repairs 
in  the  sidewalks  or  carriage-ways  of  any  street,  avenue,  high- 
way or  road  within  the  city  may  be  executed  at  the  general 
expense.     Murtaugh  v.  PaUrson,  16  Vroom  267. 

The  force  of  the  contention  is  that  while  the  expressed 
object  of  the  appropriation  is  to  regulate,  clean  and  keep  in 
repair  streets,  the  real  object  is  to  gravel  or  macadamize  por- 
tions of  the  streets  of  the  city  at  the  expense  of  the  public. 

Nothing  appears  on  the  face  of  the  ordinance  making  the 
appropriation  to  show  that  its  object  was  other  than  that  ex- 
pressed. 

It  does,  however,  appear  from  resolution's  passed  at  other 
meetings  that  the  term  "  repairs,"  as  used  in  the  charter,  was 
erroneously  interpreted  by  the  majority  of  the  city  council. 
It  also  is  quite  probable  that  such  erroneous  notion  of  the 
scope  of  the  word  "  repairs  "  influenced  that  body  in  voting 
for  the  large  appropriation,  they  supposing  that  a  part  of  this 
fund  could  be  used  for  a  purpose  which  legally  it  could  not. 
Nevertheless,  I  do  not  think  the  tax  ordinance  in  this  par- 
ticular should  be  disturbed. 

The  legitimate  expenses  for  cleaning,  regulating  and  re- 
pairing will  be  quite  large  if,  as  stated  by  a  witness,  this  duty, 
in  regard  to  the  streets,  had  been  negle<!ted  for  the  two  previous 
years.  A  portion  of  this  tax  has  already  been  collected.  The 
legislature  has  conferred  a  discretion  upon  the  council  as  to 
the  amount  of  money  it  shall  appropriate.     There  should  be 
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a  clear  abuse  of  that  discretion,  and  the  extent  of  that  abuse 
should  be  well  defined.  In  view  of  the  circumstances  sur- 
rounding the  case,  I  think  it  would  not  be  judicious  to  modify 
the  appropriation. 

In  regard,  however,  to  those  resolutions  which  undoubtedly 
provide  for  the  expenditure  of  public  money  to  pay  for  paving 
portions  of  Passaic  street,  Bloonifield  avenue.  River  road  and 
Main  avenue,  under  the  impression  that  such  paving  is  repara- 
tion, they  are  clearly  invalid. 

The  specifications  for  the  work  calls  for  broken  stone  to  be 
put  on  in  three  layers  to  a  depth  of  six  inches  and  width  of 
twenty  feet;  to  be  surfaced  with  tliree-quarter  inch  stone  and 
fine  screenings,  and  such  binding  materials  as  may  be  ap- 
proved. This  is  graveling  or  macadamizing,  within  the 
meaning  of  section  92  of  the  charter,  and  the  entire  expense 
of  its  execution  cannot  be  imposed  upon  the  public. 

That  it  is  the  intention  to  take  public  money,  as  the  neces- 
sary result  of  these  resolutions,  is  obvious.  It  is  so,  because 
the  work  can  only  be  done,  as  a  special  improvement  at  the 
expense  of  the  adjoining  land-owner,  by  ordinance.  This  is 
being  accomplished  by  resolution.  It  is  so,  because  the  word 
"repairs"  is  studiously  used  in  the  resolutions  and  specifica 
tions  as  indicating  the  understanding  of  the  city  council  that 
this  work  is  to  be  paid  out  of  the  general  fund  to  be  raised 
by  taxation,  in  pursuance  of  the  ordinance  appropriation  of 
$15,000  for  regulating,  cleaning  and  keeping  in  repair  streets. 

These  resolutions  are  set  aside,  with  costs. 


STATE,   WILLIAM   A.  ALDRIDGE   ET  AL.,   PROSECUTORS,  v. 
THE  ESSEX  PUBLIC  ROAD  BOARD. 

1.  The  Essex  public  road  board  has  the  power  to  purchase  lands  and  to 
pay  damages  wliich  arise  by  an  alteration  in  the  grade  of  an  avenue, 
and  assess  those  peculiarly  benefited  by  the  improvement,  for  such 
expense. 
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2.  Tlie  power  to  appoint  new  assessors  to  make  a  re-assessment  in  the 
place  of  one  set  aside  is  a  continuing  power,  existing  until  a  legal  re- 
assessment is  made. 

3.  That  an  assessment  is  made  upon  a  part  instead  of  an  entire  parcel  of 
land  does  not  invalidate  it. 

4.  The  board  had  the  authority  to  make  improvements  by  opening  ave- 
nues in  the  entire  county,  but  were  required  to  assess  upon  lands  in 
any  township  only  the  benefits  arising  from  that  part  of  the  avenue 
within  the  township;  they  also  had  power  to  purchase  the  franchise 
of  any  turnpike  company  for  the  purpose  of  opening  an  avenue.  Held, 
that  where  they  purchased  a  turnpike  running  through  several  town- 
ships for  a  single  price,  they  could  assess  upon  the  lands  in  any  town- 
ship its  proportion  of  such  price. 


The  writ  in  this  case  brings  up  a  second  re-assessment  of 
benefits  upon  tracts  of  land  in  the  township  of  Montclair,  in 
the  county  of  Essex,  alleged  to  arise  from  the  laying  out  of  a 
certain  avenue  by  the  Essex  public  road  board. 

Argued  at  February  Term,  1883,  before  Justices  Depue, 
Van  Syckel  and  Reed. 

For  the  prosecutors,  /.  L.  Blake. 
For  the  defendants,  /.  IF.  Tayloi: 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  original  assessment  for  benefits  resulting 
from  the  opening  of  Bloomfield  avenue  was  vacated  by  this 
court  at  February  Term,  1875.  A  re-assessment  was  iiiade, 
which  was  vacated  by  this  court  July  22d,  1878.  A  third 
assessment  was  made  and  reported,  and  on  account  of  certain 
objections  made  thereto  was  returned  by  the  board  to  the 
assessors  for  their  correction,  and  the  assessors  then  presented 
their   revised   assessment,   which    is   now   the   matter    under 

review. 

The  first  reason  is  directed  to  matters  preceding  the  levying 
of  the  assessment  and  is  not  an  attack  upon  the  method  by 
which  the  latter  was  executed.  It  is  too  late  to  raise  this 
objection.     Hopes  v.  Essex  Public  Road  Board,  11  Vroom  64. 
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The  second  reason  is  because  the  damages  assessed  included 
sums  not  legally  assessable. 

The  first  charge  under  this  objection  is  that  in  the  amouii. 
assessed  was  included  certain  damages  to  land-owners  arising 
from  a  change  of  the  grade  of  the  said  avenue.  The  con- 
cluding clause  of  section  3  of  the  act  of  1872,  {Paraph.  L.,  p. 
1269,)  confers  power  upon  the  board  to  pay  damages  to 
owners  of  land  and  other  property  which  may  be  damaged 
by  reason  of  the  alteration  of  the  grade  on  any  avenue.  Nor 
does  it  appear  that  either  this  or  the  sum  of  $250,  paid  as 
additional  to  the  estate  of  W.  Little,  was  gratuitous. 

The  power  granted  to  the  board  by  the  section  of  the  act 
of  1872  already  mentioned,  would  support  a  purchase  of  an 
additional  patch  or  gore  of  land,  or  a  contract  for  the  pay- 
ment of  damages  to  a  land-owner  injured  by  an  alteration  of 
the  grade  of  the  street. 

I  think,  also,  that  the  amount  of  the  judgments  entered 
against  the  defendants  on  an  appeal  from  awards  for  land 
damaged,  was  properly  included  in  the  amount  assessed.  It 
was  the  cost  of  taking  land  arising  by  reason  of  adopting  the 
method  provided  by  statute  for  determining  the  amount  of 
compensation  to  which  the  land-owner  was  entitled.  The 
cost  attending  this  procedure  is  as  much  a  part  of  the  cost  of 
taking  the  land  as  is  the  price  paid  for  the  land  itself. 

The  third  reason  asserts  that  the  new  assessors  were  not 
authorized  by  law  to  make  this  re-assessment. 

The  contention  is  that  the  authority  of  the  court  to  appoint 
new  assessors  rests  upon  the  statute  which  provides  for  the 
vacation  of  an  assessment  in  part,  or  only  as  to  the  party 
prosecuting  the  writ,  and  that  this  reassessment  having  been 
vacated  as  an  entirety,  the  statute  confers  no  power  to  appoint 
for  a  third  assessment. 

The  power  to  appoint  the  same  or  new  assessors  to  make 
the  re-assessment  last  vacrted  rested  upon  the  fact  that  tiie 
original  assessment  was  set  aside  only  as  to  some  of  the  prose- 
cutors, and  the  view  urged  is  that  the  power  having  been 
once  exercised  is  spent,  and   the  re-assessment  having  been 
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entirely  vacated,  no  new  authority  to  appoint  arose  by  reason 
of  its  vacation.  But  I  think  the  power  conferred  by  the  act 
of  1875  is  a  continuing  power. 

The  original  assessment  has  never  been  entirely  abrogated. 
It  is  set  aside  only  as  to  the  prosecutors  of  the  writs  originally 
sued  out,  and  as  to  tiie  remainder  of  the  levy  it  still  stands. 
No  new  assessment  is  now  in  existence.  The  power  of  the 
court  to  put  in  operation  the  proceedings  again  to  cause  such 
an  assessment  to  be  perfected  exists,  and  will  continue  to 
exist  until  a  second  legal  assessment  is  made. 

The  next  reason  is  that  the  assessors  restricted  the  determi- 
nation of  benefits  arising  from  land  taben  in  Montclair  to 
land  situate  in  the  same  township.  But  that  is  clearly  the 
method  prescribed  by  the  supplement  of  March  17th,  1870, 
[Pamph.  L.f  p.  714,)  and  this  was  so  decided  in  the  case  of 
Ropes  V.  Essex  Public  Road  Board,  1 1  Vroom  64. 

The  next  two  reasons  are,  first,  that  the  assessors  erred  in 
re-determining  what  lands  were  benefited  in  Bloomfield  and 
Montclair  townships;  and,  second,  in  determining  that  no 
lands  had  been  benefited  except  those  of  the  prosecutors, 
while  they  erroneously  exempted  land  belonging  to  other 
persons. 

It  is  clear  from  the  statute  that  the  re-assessment  was  to  be 
made  in  the  same  manner  as  the  original  assessment,  except- 
ing that  the  amount  of  benefits  which  they  found  accruing  to 
a  lot-owner  whose  assessment  had  not  been  set  aside  could  not 
be  re-imposed.  It  is  clear  from  the  opinion  in  the  case  of 
Ropes  V.  Essex  Public  Road  Board,  supra,  that  the  assessors 
were  to  exercise  an  independent  judgment,  and  were  in  the 
exact  posture  they  would  have  occupied  had  they  been  ap- 
pointed to  make  the  original  assessment.  That  they  con- 
formed to  the  statutory  requirements  appears  by  the  full 
return  of  the  assessors.  And  this  disposes  of  the  tentli  and 
eleventh  reasons,  which  involve  substantially  the  same  objec- 
tion. If  the  assessors  were  to  make  the  assessment  in  con- 
formity with  the  requirement  of  the  act,  then  they  were  to 
consider  all  the  lands  benefited  lying  within  the  several  town- 

VOL.  XVII.  9 


130  NEW  JERSEY  SUPREME  COURT. 

Aldridge  v.  Essex  Public  Koad  Board. 

ships,  whether  those  lands  had  come  within  the  vi«w  of  former 
assessors  or  not  as  benefited  lands.  The  presumption  is  that 
such  land-owner  escaped  an  assessment  originally  with  which 
he  should  hayo  been  assessed,  and  that  he  has  no  reason  to 
complain  of  an  assessment  now  for  benefits  which  he  really 
received. 

Nor  is  he  injured  by  a  failure  to  assess  lands  of  persons, 
other  lands  belonging  to  whom  had  originally  been  assessed 
and  not  set  aside.  The  amount  which  such  land  should  have 
paid  is  taken  into  account  in  distributing  the  burdens  upon 
others,  and  no  greater  burdens  are  imposed  iipon  others  than 
would  have  rested  upon  them  had  the  benefits  upon  such  ex- 
empted lots  been  made  a  lien. 

It  is  again  urged  that  assessments  were  made  upon  parts  of 
lots,  and  that  the  assessments  should  have  been  made  upon 
entire  parcels  of  land.  It  would  be  better,  probably,  to  pla'^ 
an  assessment  for  a  benefit  to  any  part  of  a  parcel  of  land 
within  one  enclosure  and  held  by  the  same  title  upon  the 
entire  tract.  But  I  see  the  existence  of  no  legal  difficulty 
nor  of  any  additional  burden  upon  tlie  owner  if  the  lien  is 
restricted  to  a  portion  of  the  lot.  So  long  as  the  amount  of 
the  assessment  does  not  exceed  the  benefit  to  the  land,  it  is 
not  conceivable  on  what  ground  the  owner  can  complain 
because  a  part  instead  of  the  whole  of  his  tract  is  liable  to  be 
sold  for  said  amount. 

Nor  does  the  fact,  if  true,  that  a  line  was  drawn  up  to 
which  lands  were  determined  to  have  been  benefited  and  be- 
yond not,  iu  itself  invalidate  the  assessment. 

A  frontage  assessment  is  not  from  that  fact  alone  illegal, 
nor  is  a  line  drawn  beyond  wljpich  benefits  peculiar  to  the 
owners  of  land  are  adjudged  not  to  extend,  ipso  facto,  invalid. 
Unle&s  there  is  testimony  showing  such  a  location  or  condition 
of  the  lots  assessed  as  to  clearly  override  the  report  of  the 
assessors,  it  will  be  assumed  that  the  extent  of  the  territory 
benefited  has  been  correctly  circumscribed. 

There  is  nothing  iu  the  present  case  upon  which  we  can 
ascribe  error  to  the  assessors. 
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There  is  another  objection  urged  against  the  assessment 
which  should  have  been  noticed  uiuler  a  reason  already  stated. 
I  allude  to  the  contention  that  the  assessors  purchased  the 
franchise  of  a  turnpike  company  and  the  right  of  property 
in  a  turnpike  which  ran  beyond  the  limits  of  the  township  in 
which  the  assessment  was  made.  It  is  contended  that  while 
the  authority  to  purchase  existed,  yet  the  purchase  should 
have  been  limited  to  that  portion  of  the  turnpike  which  was 
essential  to  the  improvement  within  the  township.  While  it 
is  true  that  a  part  of  the  turnpike,  both  within  and  beyond 
the  limits  of  the  township,  was  purchased,  for  an  entire  price, 
yet  only  that  proportion  of  that  price  which  represented  the 
relation  which  the  part  of  the  turnpike  within  the  township 
bore  to  the  entire  part  purchased  was  assessed  upon  the  land- 
owners within  the  township.  The  defendants  had  the  right 
to  buy  all  of  the  turnpike  included  within  their  purchase,  but 
ihe  objection  is  that  they  did  not  buy  separately  the  section 
within  the  township.  I  do  not  see  how  the  prosecutors  can 
complain,  unless  it  appears  that  the  assessment  would  have 
been  diminished  by  a  separate  purchase.  The  assessors  pre- 
sumably had  in  mind  in  making  the  assessment  that  portion 
of  the  entire  price  which  they  had  allowed  for  the  portion  of 
the  turnpike  within  the  township  at  the  time  of  making  the 
purchase.  There  is  nothing  to  show  nor  can  an  inference 
arise  that  such  portion  is  greater  than  the  price  which  could 
have  been  paid  for  the  part  of  the  turnpike  within  the  town- 
ship, had  the  latter  been  purchased  in  sections. 

None  of  the  objections  not  already  mentioned  are  considered 
«f  sufficient  importance  for  discussion,  and  most  of  tliem  are 
already  settled  in  this  court  adversely  to  the  claims  of  the 
prosecutors. 

The  assessments  should  be  affirmed,  with  costs. 
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STATE,  WILLIAM   H.  RANKIN,   PROSECUTOR,  v.  JAMES  H, 
LOVE,  COLLECTOR  OF  JERSEY  CITY. 

1.  Assessment  of  taxes  on  personal  property  of  prosecutor,  in  1882,  in 
Jersey  City.  The  property,  at  the  time  of  the  assessment,  was  in 
Jersey  City,  on  premises  in  possession  of  tlie  prosecutor.  The  prose- 
cutor, at  the  time,  resided  in  the  city  of  Elizabeth.  Held,  that  the  act 
of  1869,  which  provides  for  tlie  taxation  of  personal  property,  where 
found,  in  the  county  of  Hudson  and  some  other  counties,  was  rendered 
nugatory  by  the  amended  constitution  which  went  into  effect  in  1875. 

2.  In  1882  the  general  tax  law  was  in  force  in  Jersey  City,  under  which 
personal  property  is  assessed  in  the  township  or  ward  where  the  owner 
resides. 


On  certiorari.     In  matter  of  tax. 

Argued  at  November  Terra,  1883,  before  Justices  Reed 
and  Parkeb. 

For  the  prosecutor,  Gilhooly  &  Marsh. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  certiorari  brings  up  the  asses'^ment  of 
taxes  for  1882,  levied  in  Jersey  City  upon  personal  property 
of  the  prosecutor.  At  the  time  of  the  assessment  the  prose- 
cutor resided  in  the  city  of  Elizabeth.  The  articles  of  per- 
sonalty assessed  were  upon  premises  in  Jersey  City,  in  pos- 
session of  the  prosecutor. 

The  general  tax  law  provides  that  the  tax  on  personal 
property  shall  be  assessed  on  each  inhabitant  liable  to  personal 
tax  in  the  township  or  ward  wh^^re  he  resides. 

In  the  year  1869  a  special  act  was  passed,  applicable  to 
certain  counties,  among  which  was  the  county  of  Hudson, 
which  act  provided  for  the  taxation  of  personal  property 
where  found,  without  regard  to  the  residence  of  the  owner. 
If  that  special  act  had  been  in  force  in  Jersey  City  in  the 
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year  1882,  this  assessment  would  be  legal.  But  its  provisions 
were  rendered  nugatory  by  the  amended  constitution  of  the 
state,  which  went  into  effect  in  1875.  The  twelfth  paragraph 
of  section  7  of  article  4  of  the  amended  constitution  provides 
that  '*  property  shall  be  assessed  for  taxes  under  general  laws 
and  by  uniform  rules."  When  this  amendment  went  into 
effect  it  repealed  the  special  law  of  1869,  and  restored  the 
general  law  to  the  counties  which  had  been  affected  by  it.  It 
did  not  require  an  act  of  the  legislature  repealing  that  special 
law  in  direct  terms.  This  amendment  to  the  constitution  exe- 
cuted itself,  and  operated  as  an  abrogation  of  all  special  laws 
for  assessing  property  for  taxes.  State,  North  Ward  Bank, 
pros.,  V.  Newark,  10  Vrooin  380;  .S.  C,  11  Vroom  558. 
The  assessment  is  set  aside,  with  costs. 


STATE,  BARZILLAI  NEWBOLD,  PROSECUTOR,  v.  THEOPHI- 
LUS  T.  TAYLOR,  OVERSEER  OF  THE  HIGHWAYS,  ET  AL. 

1.  An  act  approved  February  17th,  1881,  provides  that  in  cases  of  writs 
of  certiorari  to  review  proceedings  of  a  special  statutory  tribunal,  it 
shall  be  the  duty  of  tlie  court  to  determine  disputed  questions  of  fact 
as  well  as  of  law. 

2.  Tlie  evidence  taken  in  this  ca»e  does  not  show  that  the  determination 
of  two  justices  of  tiie  peace  and  two  surveyors  of  the  highways  locates 
a  public  road  alleged  to  have  been  encroached  upon  by  the  prosecutor 
in  the  place  where  the  road  was  laid,  and  does  not  show  that  the 
prosecutor  had  encroached. 

3.  On  the  contrary,  the  evidence  shows  that  tlie  prosecutor  did  not  -en- 
croach  on  the  road,  as  is  set  forth  in  the  determination  of  the  justices 
and  surveyors. 

On  certiorari.     In  matter  of  road. 

Argued  at  November  Term,  1883,  before  Justices  Reed 
And  Parker 
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For  the  prosecutor,  M.  R.  Sooy. 

For  the  defendauts,  C.  E.  Hendrickson. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  In  the  summer  of  1882,  Tlieophilus  T» 
Taylor,  overseer  of  road  district  No.  1,  in  the  township  of 
New  Hanover,  in  the  county  of  Burlington,  commeneed  to 
plow  at  the  foot  of  a  bank  on  the  west  side  of  a  public  road 
in  his  district,  running  northerly  from  the  village  of  Wrights- 
town  and  along  the  land  of  the  prosecutor.  The  land  west 
of  the  foot  of  the  bank  never  having  been  worked  or  used  as 
a  highway,  the  prosecutor  objected,  and  claimed  that  the  over- 
seer was  plowing  on  his  land,  outside  the  line  of  the  road. 
Thereupon,  the  overseer,  being  doubtful  what  person  had  en- 
croached upon  the  road,  applied  to  two  justices  of  the  peace 
and  two  surveyors  of  the  highways  to  detersiine  who  had 
narrowed  and  encroached. 

The  justices  and  surveyors  met,  and  after  viewing  the 
premises  and  hearing  evidence,  signed  a  certiticate  setting 
forth  that  they  had  surveyed  and  examined  the  said  highway 
respecting  said  alleged  encroachment,  and  determined  that 
said  prosecutor  and  other  land-owners  on  the  westerly  side  of 
the  road  had  encroached  thereon ;  and  they  ordered  the  road 
to  be  opened  on  the  prosecutor's  land  to  a  line  marked  by 
them,  at  a  distance  of  one  and  a  half  rods  westerly  from  a 
line  described  in  their  said  determination  as  the  middle  of 
said  road. 

This  certiorari  brings  up  the  written  determination  of  the 
said  justices  and  surveyors,  with  the  proceedings  touching  the 
same.     The  testimony  taken  is  before  us. 

Among  the  reasons  filed  by  the  prosecutor,  one  attacks  the 
legality  of  the  determination  on  the  ground  of  informality  of 
notice  of  the  first  meeting,  and  also  for  want  of  notice  of  an 
adjourned  meeting  of  the  justices  and  surveyors.  Another 
reason  objects  to  the  uncertainty  of  the  description  in  the 
written  determination  of  the  part  of  the  road  encroached  upon. 
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We  think  the  proceedings  in  these  respects  are  substantially 

But  there  is  a  ground  of  objection  which  we  think  well 
founded.  The  evidence  does  not  prove  that  the  public  road 
in  question  runs  where  the  written  determination  of  the  jus- 
tices and  surveyors  locates  it,  and  consequently  does  not 
show  that  the  prosecutor  had  encroached  on  it. 

An  act  approved  February  17th,  1881,  among  other  thuigs, 
provides  that  in  cases  of  writs  of  certiorari  brought  to  review 
the  proceedings  of  any  special  statutory  tribunal,  it  shall  be 
the  duty  of  the  court  to  determine  disputed  questions  of  tact 
as  well  as  of  law,  and  to  inquire  into  the  facts  by  depositions, 
and  thereupon  to  reverse  or  affirm,  in  the  whole  or  in  part, 
the  order  or  proceedings,  according  to  the  justice  of  the  case 
Now  the  depositions  taken  in  this  case  show  that  the  road 
Hes  east  of  where  it  is  located  by  the  written  determination 
of  the  justices  and  surveyors.     Although  the  written  determi- 
nation may  not  be  decisive  of  the  title  to  the  land  included  in 
the  alleged  encroachment,  yet  if  allowed  to  stand,  the  practical 
effect  would  be  to  take  the  use  of  the  land  from  the  prose- 
cutor and  open  it  to  the  public  without  compensation.     It  is 
important,  therefore,  that  the  decision  of  such  special  statutory 
tribunal  be  proved  by  the  testimony  to  be  correct.     If  the 
justices  and  surveyors  have  departed  from  the  original  1^ 
tion    and  by  mistake  or  caprice  have  altered  or  widened  a 
road  different  from  where  it  was  laid,  the  objection  is  a  good 
one.     Stale,  Clark,  pros.,  v.  Pie,'son,  8  Vroom  216. 

This  is  not  a  case  where  a  road  became  a  public  highway 
merely  by  long  use,  but  the  evidence  shows  that  the  road  m 
question  was  regularly  laid  out.  The  record  of  the  return 
was  produced,  and  Franklin  W.  Earl,  an  experienced  prac- 
tical surveyor,  was  employed  by  the  defendants  to  run  out 
the  road  by  the  return.  This  he  undertook  to  do,  but  the 
result  of  his  running  by  the  courses  and  distances  of  the  re- 
turn did  not  locate  the  road  where  the  justices  and  surveyors 

have  placed  it.  ,    ,      , 

The  encroachments  alleged  to  have  been  made  by  the  prose- 
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cutor  lie  on  the  west  of  the  first  course  described  in  the  re- 
turn. It  was,  therefore,  important  to  find  the  beginning  by 
the  description  in  the  return,  in  order  to  determine  where  the 
first  course  therefrom  fixed  the  line  of  the  road  along  the 
prosecutor's  property.  Mr.  Earl  fully  comprehended  the  im- 
portance of  ascertaining  in  the  outset  the  true  beginning  of 
the  road  in  question,  and  at  oflc-e  made  a  survey  with  that 
object  in  view,  having  the  return  as  his  guide.  It  appeared 
by  the  return  that  the  road  was  laid  out  in  1801,  from 
Wriglitstown  to  Chapman's  Mills,  several  miles  in  length  and 
three  rods  wide.  The  beginning  and  first  course  are  thus 
described  in  the  return,  to  wit:  "Beginning  at  a  stake  in 
the  cross-roads  in  Wrightstown  and  running  (1)  north,  one 
degree  and  thirty  minutes  east,  one  hundred  and  fifty  chains 
and  forty- three  links,  to  the  Monmouth  road;  and  on  the 
same  course,  two  chains  and  thirty-eight  links  more,  to  a 
black-oak  tree ;  and  on  the  same  course,  thiriy-three  chains 
and  nineteen  links,  to  a  stake  in  William  Cook's  field,"  &c. 
At  the  monument  called  for  in  the  Cook  field  the  course 
changes,  and  there  the  first  angle  is  made. 

In  1882,  when  Mr.  Earl  ran  the  road,  the  stake  called  for 
by  the  return  as  the  beginning  was  gone,  and  there  was  no 
witness  to  testify  in  what  part  of  this  cross-roads  in  Wrights- 
town  the  stake  was  driven  in  1801.  One  of  the  cross-roads 
referred  to  was  laid  in  1797,  and  another  in  1799,  and  the 
return  of  each  of  those  roads  calls  for  a  width  of  four  rods. 
The  beginning  stake  of  tlie  road  in  question,  not  being  found 
by  Mr.  Earl,  nor  its  location  in  1801  fixed  by  parol  evidence, 
he  adopted  the  only  method  to  find  the  beginning  that  was 
open  to  him.  He  inquired  for  some  known  and  acknowledged 
monument  in  the  line  of  the  road  in  question,  with  the  view 
of  running  from  it  by  a  reverse  course  to  find  the  beginning. 
He  was  told  of  a  stone  which  had  been  put  in  the  crossing  of 
this  Ci)apman  Mill  road  and  the  Monmouth  road,  and  also  of 
another  stone  which  had  been  placed  where  the  stake  had 
Btood  at  the  first  angle  in  Cook's  field.  He  says  he  found 
these  stones,  and  ran  back  from  them,  with  the  proper  allow- 
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ance  of  variation,  aud  came  out  easterly  of  where  he  after- 
wards fixed  the  beginning,  which  the  justices  antl  surveyors 
adopted  in  their  written  determination.  Notwithstanding  the 
result  of  his  running  the  line  of  the  road  from  these  known 
monuments,  Mr.  Earl  arbitrarily  fixed  a  beginning  more  than 
a  rod  westerly  from  where  he  came  out  by  his  survey  of  the 
road  by  the  return  thereof.  He  did  this  because  the  begin- 
ning he  fixed  was  in  the  centre  of  the  cross-roads,  as  they  ap- 
peared in  1882.  The  return  does  not  call  for  the  centre  of 
the  cross-roads,  and  if  it  did  make  such  call,  there  is  no  evi- 
dence that  the  place  which  was  the  centre  of  the  cross-roads 
in  1801  is  the  cemlre  now.  Each  of  those  old  roads  was  re- 
turuetl  as  a  four-rod  road,  and  the  evidence  shows  that  in 
1882  each  was  only  three  rods  wide,  or  less,  and  there  is  no 
testimony  that  they  have  been  narrowed  and  encroached  upon 
equally  o»  each  side. 

Mr.  Borden  and  the  practical  surveyor  employed  by  the 
prosecutor  also  ran  this  road  by  the  return.  He  found  the 
stone  in  the  first  angle  in  the  middle  of  the  road.  That  this 
stone  was  placed  there  at  an  early  day  as  in  the  middle  of  the 
Chapman's  Mill  road  is  proved  by  deeds  describing  ihe  ad- 
joining lands,  which  call  for  it  as  a  monument.  In  1808, 
only  seven  years  after  this  road  was  laid,  a  deed  from  Geor^-e 
Cook  to  Apollo  Cook  designated  it  as  a  corner,  and  as  stand- 
ing in  the  middle  of  the  road  from  Wrightstown  to  Chap- 
man's Mill.  In  1812,  a  deed  from  John  M.  Cook  to  Bar- 
zillai  Newbold  calls  for  the  same  stone  as  being  in  the  middle 
of  said  road.  On  each  of  these  deeds  is  a  map,  made  at  the 
time  they  were  respectively  executed  by  the  practical  surveyor 
who  ran  out  the  lands,  on  which  maps  the  stone  and  road, 
with  its  course  corresponding  with  the  description  in  the  re- 
turn, are  shown.  There  can,  therefore,  l>e  no  doubt  that  the 
stone  at  the  first  angle  stands  in  the  middle  of  the  Chapman's 
Mill  road,  as  it  was  laid  in  1801.  It  was  so  recognized  by 
the  land  owners  who  lived  cotemporaneously  with  the  laying 
out  of  the  road.     It  is,  therefore,  surely  a  monument  from 
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which  to  run  the  return  by  a  reverse  course  to  find  the  true 
beginning. 

Mr.  Borden,  after  verifying  the  location  of  the  stone  by  the 
deeds,  ran  from  it,  by  the  description  in  the  return,  reversing 
the  course  and  making  the  proper  variation,  and  he  came  out 
very  near  where  Mr.  Earl  did,  being  more  than  a  rod  east  of 
the  point  adopted  as  the  beginning  by  the  justices  and  sur- 
veyors in  their  written  determination. 

There  is  another  fact  that  proves  the  line  of  the  road  fixed 
by  the  determination  is  too  far  west.  About  six  chains  north- 
erly from  the  beginning  of  the  road  is  a  stream  of  water, 
over  which,  by  a  bridge,  the  road  passes  towards  Chapman^s 
Mill.  The  testimony  shows  that  the  bridge  was  originally 
placed  in  the  middle  of  the  road.  It  is  proved  that  in  re- 
building the  bridge  from  ttme  to  time,  care  was  taken  to  con- 
tinue the  bridge  in  the  same  place.  The  written  determina- 
tion of  the  justices  and  surveyors  makes  the  middle  line  of  the 
road,  as  therein  fixed,  cross  the  stream  west  of  the  middle  of 
the  bridge. 

The  determination  of  the  justices  and  surveyors  of  the  high- 
ways is  set  aside,  with  costs. 


ROBERT  PATTERSON   AND  JOSEPH   E.  PATTERSOjS,  TRAD- 
ING, Ac,  V.  WILSON  LOUGHRIDGE,  IMPLEADED,  &c. 

1.  Unless  it  be  otherwise  expressly  ordered  bj  the  court,  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial  supersedes  the  rule  for 
,udgment  nisi  entered  upon  return  of  the  postea. 

2.  Judgment  final  should  be  entered  as  of  the  date  when  the  rule  dis- 
charging rule  to  show  cause  is  entered  in  the  minutes. 


On  motion  to  amend  date  of  entry  of  final  judgment. 

Argued  at  November  Te|*m,  1883,  before  Justices  Reed 
and  Parker. 
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For  the  motion,  L.  Lupton. 
Contra,  E.  Cutter. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  In  this  case  a  verdict  was  rendered  for  plain- 
tiffs at  the  Middlesex  Circuit,  in  December,  1878.  A  rule  to 
show  cause  why  a  new  trial  should  not  be  granted  was  allowed 
by  the  justice  before  whom  the  trial  was  had.  At  the  Feb- 
ruary Term,  1879,  of  the  Supreme  Court,  the  postea  was  filed, 
and  a  rule  for  judgment  nisi  entered  for  plaintiffs.  At  the 
November  Term,  1882,  a  rule  refusing  a  new  trial  and  dis- 
charging the  rule  to  show  cause  was  entered  in  the  minutes. 
Upon  this  being  done,  the  plaintiffs'  attorney  entered  judg- 
ment as  of  February  Term,  1879,  the  date  of  the  judgment 
nisi.     No  rule  for  judgment  final  has  been  entered  in  the 

minutes. 

A  judgment  nunc  pro  tunc  cannot  be  entered  without  a 
special  order  of  the  court.  Erie  Railway  Co.  w.  Acker  son,  4 
Vroom  33.  No  such  order  having  been  entered  in  this  case, 
the  judgment  is  set  aside.  In  ordering  final  judgment  nunc 
jyro  tunc  to  be  entered,  the  question  presented  is,  What  shall 
be  the  date  of  entry  ?  Shall  it  be  as  of  February  Term,  1879, 
when  the  postea  was  filed  and  judgment  nisi  taken,  or  as  »f 
November  Term,  1882,  when  the  rule  refusing  a  new  trial 
was  entered  ? 

On  the  part  of  the  defendant  it  is  moved  that  the  entry  of 
final  judgment  be  as  of  the  last-named  date.  The  motion  is 
granted.  Unless  it  be  otherwise  expressly  ordered  by  the 
court,  a  rule  to  show  cause  why  there  should  not  be  a  new- 
trial  supersedes  the  rule  for  judgment  ni^i  entered  upon  the 
return  of  the  postea.     Erie  Railway  Co.  v.  Ackerson,  supra. 

The  defendant  is  entitled  to  costs. 
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STATE,  GEORGE  T.  TROWBRIDGE,  PROSECUTOR,  v.  THE 
MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
NEWARK. 

1.  The  provisions  of  a  city  charter  as  to  duration  of  terms  of  officers  must 
be  strictly  observed,  and  an  ordinance  beyond  the  scope  of  the  powers 
granted  by  the  charier  is  void. 

2.  The  whole  of  an  ordinance  is  not  necessarily  inoperative  because  some 
of  its  sections  are  inconsistent.  A  section  not  dependent  on  the  incon- 
sistent sections  may  stand. 

3.  The  charier  of  the  city  of  Newark  does  not  require  a  proposed  ordi- 
nance to  be  published  ten  days  between  its  second  and  third  readings, 
unless  it  is  to  affect  personal  liberty  or  involve  the  expenditure  of 
money. 


On  certioraH  to  the  common  council  of  Newark,  to  review- 
certain  resolutions  for  the  appointment  of  lieutenants  of  police. 

Argued  at  February  Term,  1884,  before  Justices  Reed 
and  Paeker. 

For  the  prosecutor,  J.  Frank  Fort. 

For  the  defendants,  Wm.  B.  Guild. 

Parker,  J.  On  the  1st  day  of  February,  1884,  the  com- 
mon council  of  the  city  of  Newark  passed  the  following  reso- 
lutions, viz. : 

''Resolved,  That  the  offices  of  lieutenants  of  police  be  and 
*he  same  are  hereby  declared  vacant,  to  take  effect  when  their 
successors  are  appointed  and  qualify. 

"Resolved,  That  the  following-named  persons  be  and  are 
hereby  appointed  lieutenants  of  police,  to  wit."  Here  are 
named  the  persons  appointed  and  also  those  removed ;  among 
them  i.-*  "  Daniel  Dippel,  vice  George  T.  Trowbridge,  removed." 

George  T.  Trowbridge,  the  prosecutor,  was,  at  the  time  of 
the  passage  of  the  resolutions,  a  lieutenant  of  police  of  the 
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city  of  Newark,  and  a  member  of  the  police  department. 
Daniel  Dippel,  the  person  named  in  the  resolutions' to  succeed 
Trowbridge  in  the  office  declared  vacant,  at  once  qualified  and 
reported  for  duty. 

It  will  be  observed  that  these  resolutions  do  not  state  any 
reason  for  declaring  the  office  vacant,  or  any  cause  for  the  re- 
moval of  the  prosecutor.  It  is  admitted  that  the  resolutions 
in  question  were  passed  by  the  common  council  under  clain) 
of  right  in  that  body  to  pass  resolutions  creating  a  vacancy  in 
such  office,  removing  the  incumbent  and  appointing  a  suc- 
cessor at  pleasure,  and  without  cause  stated.  This  prosecutor 
brings  this  certiorari  to  test  the  legality  of  his  removal  under 
these  resolutions. 

If  the  common  council  had  the  legal  right  to  remove  the 
prosecutor  without  cause  shown  and  without  a  hearing,  it 
could  doubtless  be  done  by  resolution.  Where  a  common 
council  is  authorized  by  the  charter  to  elect  officers,  and  no 
mode  of  election  is  prescribed,  they  may  appoint  by  resolu- 
tion. 1  Dili  on  Mun.  Corp.  {ed.  1873)  273.  It  follows 
that  officers  may  be  removed  and,  after  vacancy  declared, 
others  be  appointed  in  their  stead,  by  resolution,  unless  some 
other  mode  be  specially  provided  by  the  charter. 

If,  therefore,  the  common  council  had  the  power,  in  this 
case,  to  declare  the  office  vacant  and  remove  the  prosecutor  at 
pleasure,  and  without  cause  expressed,  it  could  be  done  by 
resolution.  But  it  is  contended  that  the  common  council  did 
not  have  such  power,  and  that  therefore  the  resolutions  in 
question  are  invalid. 

It  is  insistetl,  on  part  of  the  prosecutor,  that  an  ordinance 
passed  by  the  common  council  of  the  city  of  Newark  on  Feb- 
ruary nth,  1882,  forbids  the  removal  of  a  member  of  the 
police  department  unless  for  cause  manifested  by  complaint  in 
writing,  and  proof  upon  hearing.  Such  undoubtedly  is  the 
purport  of  the  tirius  of  that  ordinance,  and  if  it  was  a  valid 
ordinance  and  was  in  existence  at  the  time  of  the  passage  of  the 
resolutions  in  question,  the  prosecutor  was  not  lawfully  re- 
moved, and  the  resolutions  are  of  no  force. 
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But  did  the  ordinance  of  February  11th,  1882,  have  a  legal 
existence  on  the  1st  day  of  February,  1884,  the  date  of  the 
passage  of  the  resolutions?  The  answer  to  this  question  in- 
volves, first,  the  inquiry  whether  the  ordinance  of  February 
11th,  1882,  was  erer  valid  and  binding ;  and  secondly,  if  legal 
in  its  inception,  whether  or  not  it  was  repealed  before  the  reso- 
lutions were  passed. 

First.  Did  the  common  council  have  the  power  legally  to 
pass  the  ordinance  of  February  11th,  1882?  Did  it  ever 
have  a  legal  existence  ?  It  ordains  that  members  of  the  police 
department  shall  be  removed  only  upon  complaint  made  and 
hearing  before  certain  designated  officers.  If  it  does  not  con- 
travene the  charter  of  the  city  of  Newark,  if  its  provisions  are 
not  beyond  the  scope  of  the  powers  of  the  common  council 
derived  from  the  act  of  incorporation,  then  the  ordinance  of 
February  11th,  1882,  would  be  valid  so  long  as  it  remains 
unrepealed,  but  if  its  provisions  were  inconsistent  with  and 
contradictory  to  the  charter,  it  never  had  a  legal  existence. 
The  charter  by  which  a  municipal  corporation  is  created  is  its 
organic  law,  and  action  beyond  the  scope  of  the  powers  granted 
by  the  charter  is  void.  1  Dill,  on  Mun.  Corp.  180.  The 
same  writer  adds  that  the  provisions  of  the  charter  of  a  city, 
as  to  time  and  mode  of  election,  appointment,  qualifications, 
and  the  duration  of  term  of  officers,  must  be  strictly  observed. 
1  Dill,  on  Mun.  Corp.  268.  If,  therefore,  the  charter  of  the 
city  of  Newark  provides  that  officers  such  as  the  prosecutor, 
shall  hold  office  at  the  will  and  during  the  pleasure  of  the 
common  council,  and  may  be  removed  by  that  body  without 
cause  assigned,  and  from  time  to  time  the  vacancies  tlms  cre- 
ated be  filled  by  new  appointees,  any  ordinance  purporting  to 
limit  the  power  of  the  appointing  body,  and  forbidding  re- 
movals except  for  cause  upon  hearing  of  charges,  is  in  direct 
conflict  with  the  charter,  and  therefore  void. 

Upon  examining  the  charter,  it  is  found  that  section  21 
provides  that  the  common  council  shall,  from  time  to  time, 
appoint,  by  a  majority  of  the  whole  number,  *  *  *  ^ 
chief  of  police  and  such  other  subordinate  officers,  not  therein 
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named,  as  they  shall  think  necessary  for  the  better  ordering 
and  governing  of  the  city,  and  carrying  into  efFectr  the  powers 
and  duties  conferred  and  imposed  upon  said  common  council 
by  the  charter.  The  same  section  further  provides  that  any 
person  who  shall  be  appointed  to  any  office  under  its  provisioii« 
shall  continue  in  office  until  the  office  for  which  he  shall  have 
been  appointed  shall  be  declared  vacant  or  until  another  person 
shall  be  appointed  to  succeed  him  and  shall  enter  on  the  duties 
of  his  office.  If  this  twenty-first  section  be  the  only  part  of 
the  charter  referring  to  the  tenure  of  office  of  members  of  the 
police  department,  their  appointment  and  removal,  it  is  clear 
that  the  ordinance  of  February  11th,  1882,  is  not  only  in- 
consistent with,  but  in  direct  antagonism  to  the  charter,  in 
violation  of  its  letter  and  spirit,  and  consequently  void. 

But  it  is  said  that  there  is  another  section  of  the  charter 
that  controls,  and  that  under  that  section  the  validity  of 
the  ordinance  of  February  11th,  1882,  is  upheld.  The  sec- 
tion referred  to  is  number  31.  This  section,  among  other 
things,  provides  that  the  common  council  shall  have  power 
to  make,  establish,  publish,  modify  and  repeal  ordinances 
regulating  and  controlling  a  day  and  night  police,  and  define 
the  manner  of  their  appointment  and  removal. 

What  is  the  true  construction  of  the  thirty-first  section  of 
the  charter?  Is  it  antagonistic  to  the  twenty-first  section,  and 
not  reconcilable  therewith,  or  may  the  two  sections  be  con- 
strued as  harmonious?  If  they  can  fairly  be  made  to  har- 
monize, such  construction  should  be  given.  I  cannot  believe 
that  in  so  important  a  matter  as  a  charter  for  the  government 
of  a  city  the  legislature  would  invest  the  common  council  with 
the  absolute  power  to  declare  vacancies  in  office,  and  give  that 
body  entire  control  over  removals  at  pleasure,  and  in  another 
section  forbid  the  exercise  of  such  power  and  control.  Such 
absurd  action  was  certainly  not  intended.  To  my  mind  there 
is  no  inconsistency  between  the  twenty-first  and  thirty-first 
sections  of  the  charter  of  Newark.  The  twenty-first  section 
gives  power  to  the  common  council  to  declare  a  vacancy  in  the 
office  of  a  member  of  the  police  department,  and  to  fill  such 
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vacancy  at  will,  without  stating  any  cause.  The  thirty-first 
section  does  not  take  such  power  from  the  common  council, 
nor  authorize  a  change  in  the  tenure  of  office.  It  does  not 
create  a  fixed  term  of  office,  nor  does  it  restrain  the  power  to 
remove.  It  only  authorizes  the  common  council  to  pass  ordi- 
nances prescribing  a  mode  and  manner  of  manifesting  their 
will  and  pleasure  in  declaring,  vacancies,  and,  removing  and 
appointing  officers;  whether  to  do  so  by  ballot,  or  resolution, 
or  ordinance,  or  by  mere  motion  adopted  viva  voce.  It  does 
not  in  the  least  infringe  upon  the  twenty-first  section,  nor  take 
from  the  common  council  any  power  therein  given. 

That  such  was  the  construction  given  to  these  sections  of 
the  charter  by  the  common  council  previous  to  1882  is  mani- 
fest by  the  only  ordinance  upon  the  subject  passed  before 
February  lltli,  1882.  This  ordinance  is  found  on  page  178 
of  the  Book  of  Ordinances  of  1876.  Section  398  of  that  or- 
dinance provides  that  the  common  council  shall,  from  time  to 
time,  appoint  so  many  sergeants,  (afterwards  called  lieuten- 
ants,) doormen  and  policemen  as  they  may  deem  necessary 
who  shall  constitute  the  police  department;  and  section  419 
ordains  that  all  membei's  of  said  department  shall  hold  office 
only  during  the  pleasure  of  the  common  council,  and  may  be 
removed  by  council  at  any  time,  and  any  member  of  said  de- 
partment may  be  dismissed  from  office  by  the  common  coun- 
cil. This  is  all  that  the  ordinance  of  1876  provides  as  to 
dismissal,  removal  and  appointment  of  successors,  and  it  is 
founded  on  the  twoiity-first  section  of  the  charter.  The  re- 
mainder of  section  419  of  the  ordinance  of  1876,  upon  which 
much  reliance  is  placed  by  the  prosecutor,  refers,  not  to  re- 
movals or  dismissals  from  office,  but  to  suspensions  by  the 
mayor  or  chief  of  police  and  fines  that  may  be  inflicted  at  dis- 
cretion of  the  mayor  and  committee  on  police  after  hearing 
and  fur  causes  designated  in  the  ordijiance.  But  nowhere 
does  the  ordinance  of  1876  assume  to  take  from  the  common 
council  the  sole  power  given  by  the  charter  over  removals  at 
discretion  and  without  cause.  The  only  ordinance  that  as- 
sumes to  do  this  is  that  of  February  11th,  1882.     As  before 
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stated,  the  ordinance  last  named  is  in  direct  violation  of  the 
charter  in  that  it  purports  to  make  members  of  the  police  de- 
partment removable  by  common  council  only  upon  complaint 
and  cause  shown  upon  hearing. 

The  ordinance  of  February  11th,  1882,  being  void  and  of 
no  effect  in  respect  to  the  subject  matter  now  under  considera- 
tion, this  case  must  be  decided  as  if  that  ordinance  had  never 
been  passed.  It  never  had  legal  existence,  and  was  void  ab 
initio  because  in  direct  violation  of  the  charter,  which,  in  sub- 
stance, provides  that  members  of  the  police  department  shall 
hold  office  during  the  pleasure  of  the  common  council  and 
may  be  removed  by  council  at  any  time  without  cause.  The 
ordinance  of  1876  was  not  repealed  by  the  invalid  ordinance 
of  1882,  but  is  still  in  force.  Whether  the  provisions  of  the 
city  charter  of  Newark  in  respect  to  the  tenure  of  office  of 
uaembers  of  the  police  department  be  wise  or  not,  is  not  under 
consideration.  The  charter  must  be  taken  as  it  stands,  and 
ordinances  in  antagonism  to  the  charter  have  no  force. 

My  conclusion  is  that  the  resolutions  declaring  the  office  of 
lieutenant  of  police  vacant,  removing  the  prosecutor  and  ap- 
pointing his  successor,  are  valid,  and  that  the  prosecutor  in 
this  case  is  not  now  a  lieutenant  of  police  nor  entitled  to  the 
office. 

If  the  views  hereinbefore  expressed  be  correct,  the  resolu- 
tions in  question  could  be  lawfully  adopted  without  first  re- 
pealing the  ordinance  of  February  Uth,  1882;  for  that  ordi- 
nance was  void  because  beyond  the  scope  of  tiie  powers  given 
to  the  common  council  by  the  charter.  But  the  common 
council,  on  the  29th  day  of  January,  1884,  for  the  purpose  of 
repealing  the  ordinance  of  1882,  passed  another  ordinance. 
Now,  if  this  last-named  ordinance  be  valid  so  far  as  to  repeal 
the  ordinance  of  1882,  then  these  resolutions,  passed  February 
1st,  1882,  are  legal,  even  if  the  views  hereinbefore  expressed 
are  not  well  founded. 

It  is  said,  however,  that  the  ordinance  of  1884  was  not 
legally  passed  because  it  was  not  published  ten  days  in  two 
daily  newspapers  in  the  city  of  Newark  between  its  second 
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and  third  readings.  Section  29  of  the  city  charter  requires 
such  publication  only  where  the  proposed  ordinance  affects 
personal  liberty  or  involves  the  expenditure  of  money.  It  is 
not  pretended  that  the  ordinance  of  1884  affected  personal 
liberty,  nor  does  it  involve  the  expenditure  of  money.  It 
does  not  provide  for  the  appointment  of  a  greater  number  of 
officers  than  before,  nor  does  it  give  to  any  ^  larger  salary 
than  was  previously  received ;  it  proposes  simply  to  continue 
the  same  number  of  officers  without  change  in  the  amount  of 
compensation. 

It  is  also  said  that  the  ordinance  of  1884  is  invalid  because 
its  provisions  are  inconsistent  and  contradictory.  There  is  no 
doubt  that  sections  2  and  3  of  the  ordinance  of  1884  are  con- 
tradictory, and  these  sections  cannot  stand.  But  the  whole 
of  an  ordinance  is  not  necessarily  inoperative  because  some  of 
its  sections  are  inconsistent.  It  is  a  familiar  principle  that 
sections  not  dependent  on  nor  connected  with  the  inconsistent 
sections  may  stand.  The  fourth  section  of  the  ordinance  of 
1884  is  not  connected  with,  but  is  independent  of  the  invalid 
sections.  It  does  what  was  the  evident  intention  of  the  com- 
mon council  to  do  in  passing  the  ordinance,  i.  e.,  to  repeal  the 
ordinance  of  1882  and  restore  in  full  force  the  ordinance  of 
1876,  thus  providing  a  complete  police  system  in  harmony 
witli  the  cliarter,  without  regard  to  or  any  dependence  on 
those  sections  which  are  void.  As  before  stated,  it  was  not 
necessary  to  repeal  the  ordinance  of  1882  before  passing  the 
resolutions,  to  make  them  valid  and  binding,  but  such  repeal 
having  been  effected  by  the  ordinance  of  1884,  all  doubt  upon 
the  subject  is  removed. 

I  think  the  resolutions  were  legally  passed  and  should  not 
be  set  aside. 

Reed,  J.  I  think  that  under  the  charter  of  the  city 
of  Newark  the  common  council  has  the  power  to  pass  an 
ordinance  restricting  its  own,  right  to  remove  officers  ap- 
pointed by  virtue  of  section  21,  and  that  the  restriction  may 
apply  as  well  to  the  causes  for  which  removals  may  be  made 
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as  to  the  course  of  procedure  by  which  they  shall  be  effected. 
I  arrive  at  this  conclusion  from  a  comparative  reading  of  the 
concluding  portion  of  section  21  with  the  twenty-eighth  sub- 
division of  section  31. 

The  concluding  clause  of  section  21  declares  that  this  class 
of  municipal  officers  shall  continue  in  office  until  the  office 
shall  be  declared  vacant  or  until  another  person  shall  be  ap- 
pointed to  succeed  him  and  shall  enter  upon  the  duties  of  his 
office.  The  term,  therefore,  of  any  such  officer  is  determined 
whenever  there  shall  be  a  declared  vacancy  or  an  appointment 
of  a  successor  and  an  entry  upon  the  duties  of  the  office. 

In  what  way  the  vacancy  shall  be  declared  or  the  appoint- 
ment made  is  entirely  within  the  discretion  of  the  common 
council.  I  find  the  power  to  indicate  by  ordinance  the  restric- 
tions which  the  common  council  may  think  proper  to  throw 
around  the  appointment  and  removal  of  the  officei-s  whose  re- 
moval is  now  questioned  contained  in  the  twenty- eighth  sub- 
division of  section  31.  This  portion  of  the  last- mentioned 
section  confers  upon  the  common  council  the  power  to  pass 
ordinances  to  establish,  regulate  and  control  a  day  and  night 
police,  and  to  regulate  and  define  the  manner  of  their  appoint- 
ment and  removal,  their  duties  and  their  compensation.  I 
think  that  under  these  provisions  of  the  charter  the  common 
council  has  the  power  to  pass  an  ordinance  declaring  that 
these  officers  shall  hold  their  positions  during  good  behavior, 
and  to  indicate  what  acts  shall  constitute  misbehavior  for 
which  they  can  be  tried  and  removed. 

The  question  then  arises  whether,  at  the  date  of  the  passage 
of  the  resolutions  appointing  and  removing  certain  persons 
as  members  of  the  police  department,  without  cause,  there  was 
an  ordinance  restricting  the  right  which  the  common  council 
would  otherwise  have  had  to  pass  these  resolutions. 

There  was  an  ordinance  passed  in  1882  which  provided 
that  members  of  the  police  department  should  be  continued  in 
office  during  good  behavior,  *  *  *  ^nd  should  be  I'e- 
moved  only  upon  complaint,  made  in  writing  to  the  chief  of 
police,  and  a  hearing. 
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Just  previous  to  the  passage  of  these  resolutions  of  appoint- 
ment and  removal,  another  ordinance  was  adopted  by  the  com- 
mon council,  which  was  obviously  intended  to  operate  as  a  re- 
moval of  the  obstruction  to  the  passage  of  the  resolutions 
which  existed  in  the  shape  of  the  provision,  above  stated,  in 
the  ordinance  of  1882.  The  force  of  this  ordinance  of  Feb- 
ruary 1st,  1884,  while  it  presents  a  curious  specimen  of  incon- 
siderate municipal  legislation,  is,  I  think,  to  repeal  the  ordi- 
nance of  1882.  The  first  section  of  the  ordinance  of  1884 
provides  for  the  appointment  of  policemen,  &c.,  by  a  vote  of 
a  majority  of  the  members  of  common  council.  The  second 
section  provides  that  the  appointees  shall  hold  office  only  at 
the  will  of  the  common  council,  and  may  at  any  time  be  re- 
moved by  a  vote  of  a  majority  of  the  members  of  common 
council.  The  third  section  provides  that  members  of  the 
police  department  so  appointed  shall  be  continued  in  .office 
during  good  behavior,  and  shall  be  removed  only  upon  com- 
plaint. 

If  the  provisions  of  this  ordinance  were  limited  to  the 
second  and  third  sections  it  would  be  of  no  force,  for  the  two 
sections  are  mutually  destructive.  The  fourth  section,  how- 
ever, contains  an  express  repealer  of  the  ordinance  of  1882, 
already  mentioned,  and  revives  all  ordinances  or  parts  of  ordi- 
nances repealed  by  the  ordinance  of  1884.  I  think  the  first 
section,  which  changes  the  former  method  of  appointment, 
and  the  fourth  section,  providing  for  the  repeal  of  the  ordi- 
nance of  1882,  are  valid.  This  revives  the  ordinance  of  1876. 
The  four  hundred  and  nineteenth  section  of  that  ordinance 
provides  that  all  members  of  the  police  department  shall  hold 
tlieir  office  only  during  the  pleasure  of  the  common  council, 
and  may  be  removed  by  them  at  any  time.  Then  follows  the 
provision  that  any  member  of  said  department  may  be  dis- 
missed from  office  by  the  common  council  or  suspended .  from 
duty  by  the  mayor  or  the  chief  of  police,  as  provided  by  or- 
dinance, or  fined  by  tlie  mayor  or  the  committee  on  police, 
against  whom  any  of  certain- charges  are  substantiated.  This 
section  is  not  free  from  some  degree  of  obscurity  in  regard  to 
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the  power  of  the  common  council  to  remove  by  resolution 
without  cause.  The  express  declaration  that  these  officers 
may  be  removed  at  any  time  is  followed  by  the  clause  that 
they  may  be  dismissed  by  common  council  when  any  one  of 
certain  charges  is  substantiated.  I  think  the  significance  of 
the  whole  section  is  this,  namely,  that  while  the  common 
council  is  explicitly  given  power  to  remove  at  any  time,  yet 
when  certain  charges  are  substantiated  against  the  officer  he 
can  be  punished  either  by  removal  or  suspension  or  fine. 
Any  other  construction  of  the  section  would  leave  the  first 
sentence  entirely  meaningless.  Besides,  if  we  restrain  the 
power  to  remove  to  those  cases  where  a  charge  is  substantiated, 
then  the  passage  of  the  first  section  of  the  ordinance  of  1882 
was  needless,  and  therefore  the  passage  of  the  latter  ordinance 
was  a  recognition  by  the  common  council  of  power  to  remove 
at  will  under  the  preceding  ordinance  of  1876. 

I  concur  in  the  views  of  Judge  Parker  as  to  the  character 
of  the  ordinance  of  1884,  in  respect  to  the  necessity  of  adver- 
tising its  pendency. 

The  result  is  that  sections  1,  4  and  5  of  the  ordinance 
brought  up,  together  with  the  resolutions,  are  adjudged  valid. 
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OF   THE 

STATE    OF    NEW   JERSEY. 

MAECH  TERM,  1884. 


JOSEPH    WHAETON,    PLAINTIFF    IN    EREOR,    v.    LUKE    I. 
STOUTENBUEGH,  DEFENDANT  IN  EEEOE. 

1.  In  covenant,  if  non  est  factum  is  not  pleaded,  the  plaintiff  need  offer  no 
proof  of  the  execution  of  the  instrument. 

2.  Where  a  mining  lease  stipulated  for  raising  annually  a  specified  quan- 
tity of  ore  or  to  pay  a  stipulated  rent — Held,  under  the  provisions  of 
the  instrument  in  question,  that  the  non-existence  of  the  quantity  of 
ore  agreed  to  be  taken  out  was  no  defence  to  an  action  for  the  rent. 


On  error  to  Supreme  Court. 

The  suit  was  in  covenant.  The  declaration  was  in  sub- 
stance as  follows,  viz.  : 

That  March  6th,  1880,  by  an  indenture  of  lease  made  be- 
tween the  plaintiff  of  one  part,  and  the  defendant  of  the  other 
part,  ("  one  part  of  which  said  indenture,  sealed  with  the  seal 
of  the  said  defendant,  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof  is  a  certain  day  and  year  therein  men- 
tioned, to  wit,  the  day  and  year  aforesaid,)  a  copy  of  which 
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said  indenture  is  hereto  annexed  and  made  part  of  this  decla- 
ration," the  plaintiff  did  let  to  the  defendant  the  exclusive 
right  and  privilege  of  entering  upon,  searching  for,  mining, 
<ligging,  and  carrying  away  any  iron  ore  that  might  or  may 
be  found  in  or  under  all  that  tract  of  land  known  as  the 
Stoutenburgh  mining  farm,  containing  about  one  hundred 
and  ten  acres,  for  the  term  of- twenty  years  ^  from  the  date 
thereof;  that  the  defendant  did  covenant  and  agree  with  the 
plaintiff,  among  other  things,  that  the  defendant  would  pay  or 
cause  to  fee  paid  to  the  plaintiff  the  sum  of  sixty  cents  for 
every  ton  of  twenty-two  hundred  and  forty  pounds  of  iron 
ore  mined  and  carried  away  from  said  premises ;  that  the  de- 
fendants should  and  would  mine  or  pay  for  two  thousand  tons 
of  iron  ore  per  year ;  that  the  rent  or  royalty  for  iron  ore 
mined  and  carried  away  from  said  farm  should  be  paid  quar- 
terly on  the  15th  days  of  April,  July,  October  and  January, 
and  for  all  the  ore  mined  in  the  quarter  ending  on  the  1st  of 
said  months.  By  virtue  of  which  said  indenture  the  defend- 
ant, March  6th,  1880,  entered  upon  the  said  premises  demised, 
and  was  in  the  possession  thereof,  for  the  purposes  aforesaid, 
un4;il  October  2d,  1882;  that  the  plaintiff  had  kept  all  things 
in  said  indenture  contained  on  his  part  to  be  kept,  observed 
and  performed. 

There  were  three  pleas,  viz. : 

First.  That  defendant  had  not  broken  the  covenant  in  the 
narr,  mentioned. 

Second.  That  defendant  could  not  at  any  time  mine  and 
carry  away  two  thousand  tons  of  iron  ore,  because  there  was 
not  at  the  time  of  the  demise,  nor  has  there  been  at  any  time 
fjince,  existing  upon  or  under  the  said  lands  two  thousand  tons 
of  iron  ore  within  the  meaning  of  the  covenant,  and  the  per- 
formance of  the  said  covenant  by  him  had  always,  from  the 
time  of  the  making  thereof,  been  impossible,  and  that  at  the 
time  of  the  making  thereof  such  impossibility  was  unknown 
to  the  defendant,  and  lie  had  no  reasonable  means  of  knowing 
or  ascertaining  the  same. 
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Third.  That  as  the  alleged  breach  of  covenant  in  the  plain- 
tiff's declaration,  relating  to  the  non-payment  of  »a  quarter's 
rent  or  royalty,  that  in  and  by  a  fair  and  proper  working  of 
the  said  mine  the  same  became  and  was,  before  and  at  the 
commencement  of  the  said  quarter,  completely  exhausted,  by 
reason  whereof  the  performance  of  the  said  covenant  by  the 
said  defendant  had  become  impossible,  and  that  at  the  time 
of  the  making  said  covenant  such  impossibility  was  unknown 
to  the  defendant,  and  that  he  had  no  reasonable  means  of 
knowing  or  ascertaining  the  same. 

Replications :  to  the  first  plea,  joinder  of  issue ;  to  the  second 
and  third  pleas,  the  common  traverse  and  issue. 

For  the  plaintiff  in  error,  P.  L.  Voorhees  and  J.  G.  Ship- 
man. 

For  the  defendant  in  error,  /.  E.  Stoutenburgh  and  Henry 
C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  was  for  the  breach 
of  a  covenant  for  the  payment  of  rent.  The  case  comes  be- 
fore this  court  on  the  record  and  on  certain  bills  of  exceptions 
sealed  in  the  progress  of  the  trial. 

The  first  of  these  objections  is  pointed  at  the  admission  of 
the  record  of  a  chancery  suit  between  these  same  parties.  From 
an  inspection  of  that  record  it  appears  that  the  bill  was  for  the 
purpose  of  compelling  the  defendant  to  execute  precisely  such  a 
lease  as  that  which  was  declared  upon,  and  a  copy  of  which  was 
appended  to  the  declaration  in  the  present  action.  The  de- 
cree in  this  chancery  proceeding  commanded  tiie  defendant  to 
execute  such  an  instrument.  This  record  was  offered  in  evi- 
dence by  the  plaintiff  at  the  trial  of  this  cause,  and  it  being 
admitted  in  the  face  of  the  defendant's  objection,  a  bill  of  ex- 
ceptions was  sealed. 

It  is  not  apparent  why,  in  behalf  of  the  plaintiff,  this  piece 
of  evidence  was  offered.     It  did  not  prove  the  existence  of 
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the  lease  upon  which  the  declaration  was  founded.  An  order 
of  the  Chancellor  that  the  plaintiff  in  error  should  make  such 
an  instrument  did  not  prove  that  such  an  instrument  had  been 
executed.  Nor  could  the  decree  of  the  Chancellor  to  that 
effect  have  supplied  the  want  of  the  demise  declared  on,  for 
the  declaration  alleged,  in  the  ordinary  form,  the  making  of 
such  a  lease,  so  that  at  the  trial,  if  it  had  been  necessary  to 
show  the  truth  of  such  allegation,  the  substitution  in  the  tes- 
timony of  this  decree  for  the  lease  would  not  have  been  allow- 
able. But  such  was  not  the  attitude  of  the  case  at  the  trial, 
for  the  due  execution  and  existence  of  this  lease  were  admitted 
by  the  pleadings.  The  first  plea  was  non  wfregit  conventionem ; 
the  second  and  third  that  the  performance  of  the  covenant  was 
impossible,  and  thus  the  deed  in  question  was  conclusively 
admitted.  The  record  from  the  Court  of  Chancery,  therefore, 
did  not  effect  the  purpose  for  which  it  was  offered,  but,  as  it 
could  not  be  detrimental  to  the  defendant,  it  can  have  no  effect 
in  the  case  in  its  present  stage. 

Nor  can  the  other  offer  of  a  defence  that  was  overruled  at 
the  trial  avail  the  plaintiff  in  en-or.  That  offer,  as  stated  in 
the  bill  of  exceptions,  was  in  these  words,  to  wit :  "  The  de- 
fendant, to  maintain  the  said  issue  on  his  part,  offered  to  prove 
that  at  the  time  the  plaintiff  alleges  in  his  declaration  in  said 
cause  that  the  said  supposed  agreement  or  lease  was  made 
there  was  not,  nor  lias  there  been  at  any  time  since  the  alleged 
execution  of  the  said  supposed  agreement  or  lease,  or  during 
the  time  mentioned  in  the  plaintiff's  declaration  in  this  cause, 
existing  or  being  in,  upon  or  under  the  said  lands  and  prem- 
ises mentioned  and  described  in  the  said  supposed  agreement 
or  lease,  iron  ore  to  tiie  amount  of  two  thousand  tons,  or  to 
any  other  amount,  that  could  be  mined  or  taken  from  the  said 
lands  and  premises;  that  at  the  time  the  said  plaintiff  alleges 
that  the  said  supposed  agreement  or  lease  was  made,  the  fact 
of  the  non-existence  of  such  iron  ore  in,  upon  or  under  the  said 
lands  and  premises,  and  the  impossibility  of  the  performance 
of  the  covenants  in  the  said  supposed  agreement  or  lease  was 
wholly  unknown  to  the  said  defendant,  and  that  the  said  de- 
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fendant  had  not  any  means  of  knowing  or  ascertaining  the 
fact  of  the  non-existence  and  want  of  iron  ore  in,  upon  or 
under  the  said  lands  and  premises ;  that  at  the  time  the  said 
plarntiff  alleges  said  supposed  agreement  or  lease  was  made, 
the  said  plaintiff  represented  to  the  defendant  that  the  said 
mines  contained,  and  that  there  was  in,  upon  or  under  the  said 
lands  and  premises  large,  rich  and  valuable  deposits  of  iron 
ore,  which  were  and  could  be  easily  and  profitably  mined  and 
gotten  thereon  and  therefrom,  and  that  at  the  time  the  said 
plaintiff  alleges  that  the  said  supposed  agreement  or  lease  was 
made,  the  said  plaintiff  well  knew  that  there  was  not  any  iron 
ore  in,  upon  or  under  the  said  lands  and  premises,  or  any  part 
thereof." 

So  far  as  this  proffered  defence  rests  on  the  alleged  non- 
existence of  iron  ore  on  the  demised  premises,  it  is,  I  think, 
quite  clear  that  it  has  no  admissible  foundation.  It  has  its 
origin  in  a  misinterpretation  of  the  lease  itself.  There  is 
nothing  in  that  instrument  that  will  give  a  reasonable  sem- 
blance to  the  notion  that  the  parties  agreed  on  the  basis  that 
iron  ore  to  a  certainty  was  to  be  found  upon  these  premises, 
and  much  less  is  there  any  indication  that  the  lessor  intended 
to  guarantee  such  a  state  of  affairs.  All  the  intimations  of 
the  contract  are  averse  from  such  a  construction.  The  cove- 
nant that  the  lessee  will  sink  one  of  tiie  shafts  in  the  upper 
vein  fifty  feet  lower  than  any  one  of  the  existing  shafts  then 
were,  "  the  object  being,"  to  use  the  language  of  the  lease,  "  to 
more  thoroughly  prove  the  ground  for  iron  ore,"  and  the 
provision  that  the  lessee  may  terminate  the  letting  on  a  six 
months'  notice,  but  not,  however,  before  such  shaft  has  been 
sunk  to  the  specified  depth,  have  plainly  that  aspect.  So  there 
is  a  similar  implication  in  the  absence  of  any  right  in  the 
lessor  to  put  an  end  to  the  term.  But  the  most  decisive 
feature  is  apparent  in  the  stipulation  "  to  mine  or  pay  for  two 
thousand  tons  per  year."  This  covenant  is  absolute,  and 
stands  aloof  from  any  contingency  or  condition  whatever. 
The  lessee  was  aware  that  it  was  uncertain  whether  or  not 
there  was  such  a  quantity  of  iron  ore  in  this  mine.     All  per- 
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sons  know  that  these  ore  beds  are  liable  to  faults  and  exhaus- 
tions, and  with  this  knowledge  the  lessee  agreed  to  take  out 
the  specified  quantity,  or,  as  a  substitution,  to  pay  the  specified 
rent.  In  such  a  case  the  agreement  does  not  depend  upon  a 
subject  matter  which,  in  the  belief  of  both  parties,  has  an  ex- 
istence ;  for  here  the  existence  of  this  ore  was,  on  both  sides, 
regarded  as  problematical.  In  such  a  state  of  affairs  the  lessee 
runs  the  risk  of  finding  the  ore  on  the  premises,  and  is  bound 
by  his  absolute  agreement  to  pay  the  designated  rent. 

This  construction  is,  in  all  respects,  in  harmony  with  the 
decided  cases;  for  in  all  the  precedents  the  distinction  is 
drawn  between  an  agreement  to  pay  a  royalty,  which  is  held  to 
be  dependent  on  the  existence  of  the  ore  out  of  which  it  is  to 
arise,  and  an  agreement  to  pay  a  fixed  sum  in  lieu  of  such 
royalty,  in  which  latter  condition  of  things  such  rent  is  held 
to  be  collectible  irrespectively  of  the  state  of  the  mine.  The 
rule  of  law  upon  this  subject  is  accurately  stated  by  Mr. 
Wharton  in  his  treatise  on  Contracts.  1  Whart.  on  Cont.,  § 
298.  This  author  says  :  "  But  a  specific  agreement  to  pay  rent 
is  not  vacated  by  the  fact  that  the  property  leased  turns  out, 
without  the  fault  of  the  lessor,  of  far  less  value  than  was  sup- 
posed. This,  as  is  elsewhere  seen,  is  the  case  with  leases  of  im- 
proved land  where  the  improvements  have  been  destroyed  by 
fire,  and  the  same  rule  is  applied  to  leases  of  mines  when  the 
mine  turns  out  to  be  unworkable,  which,  if  there  be  a  lease 
covenanting  to  pay  a  fixed  rent  is  no  defence  on  the  covenant. 
On  the  otl)er  hand,  where  the  rent  is  payable  in  the  shape  of  a 
royalty  on  minerals  in  the  soil,  no  royalty  is  payable  when  no 
minerals  are  found." 

The  same  principle  is  propounded  and  illustrated  in  the 
following  authorities,  viz.:  Ridgway  v.  8neyd,  1  Kay  627; 
Phillips  v.  Jones,  9  Sivi.  519;  Marquis  of  Bute  v.  Thompson, 
13  M.  &  W.  487 ;  Jefferys  v.  Fairs,  L.  R.,  4  Ch.  Div.  448. 

With  regard  to  the  other  branch  of  the  offer  made  by  the 
defence  at  the  trial,  and  which  is  embraced  in  the  foregoing 
citation  from  the  bill  of  exception,  and  which  relates  to  cer- 
tain alleged  fraudulent  representations  made  by  the  lessor  as 
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to  the  existence  of  valuable  beds  of  ore  on  the  premises  de- 
mised, it  is  sufficient  to  say  that  there  was  no  issue  in  the 
pleadings  which  would  have  justified  the  trial  of  such  a  con- 
test. Besides,  if  the  form  of  the  record  had  admitted  of  such 
a  trial,  the  result  must  have  been  adverse  to  the  plaintiff  in 
error,  f©r  he  would,  on  that  question,  have  been  concluded 
by  the  record  in  the  Court  of  Chancery  in  the  suit  already 
adverted  to,  and  in  which  proceeding  the  bona  fides  of  the 
lease  had  been  expressly  adjudged. 
The  judgment  should  be  affirmed. 

For  affirmance  — Th-e  Chancellor,  Chief  Justice, 
Deptje,  Dixon,  Knapp,  Parker,  Scudder,  Van  Syckel, 
Cole,  Paterson,  Whitaker.     11. 

For  reversal — None. 


henky  j.  condict,  administkator  of  edward  mc- 
mahon,  v.  mayor  and  aldermen  of  jersey  city. 

A  municipal  corporation  is  not  liable  for  an  injury  occasioned  by  the 
negligence  of  a  driver  employed  by  its  board  of  public  works  to  re- 
move ashes  and  refuse  from  boxes  and  barrels  placed  on  the  sidewalks, 
to  a  public  dumping-ground,  though  the  driver  was  at  the  time  driving 
a  horse  and  cart  owned  by  the  city,  and  his  negligence  was  in  making 
a  dump  from  the  cart. 

On  writ  of  error  to  the  Supreme  Court. 

This  suit  was  brought  to  recover  damages  for  the  death  of 
the  plaintiff's  intestate,  caused  by  the  negligence  of  one  Rob- 
erts in  the  management  of  a  horse  and  cart  of  which  he  was 
the  driver.  The  horse  and  cart  were  owned  by  the  city. 
Roberts  was  employed  as  driver,  and  was  directed  by  a  mem- 
ber of  the  board  of  public  works  of  Jersey  City.     At  the 


158       COURT  OF  ERRORS  AND  APPEALS. 

Condict  V.  Jersey  City. 

time  of  this  occurrence,  Roberts  was  engaged  in  removing 
ashes  from  the  boxes  and  barrels  placed  on  the  sidewalks  of 
the  city  by  the  inhabitants,  to  the  dumping-grounds.  The 
death  of  the  deceased  was  c  uised  by  the  negligence  of  Roberts 
in  making  the  dump  from  his  cart. 

At  the  close  of  the  case  the  court  directed  a  verdict  for  the 
defendants,  on  the  ground  that  the  action  would  not  lie 
against  the  city. 

For  the  plaintiff  in  error,  Charles  W.  Full'er  and  M.  T. 
MeMahon,  of  New  York. 

Contra,  Allan  L,  McDermott  and  Leon  Abbett. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  the  charter  of  Jersey  City,  the  board  of 
public  works  is  made  a  department  of  the  city  government. 
Upon  this  board  devolves  the  duty  of  cleaning  and  clearing 
the  streets  and  public  places.  Pamph.  L.  1871,  §§  5-39. 
The  removal  of  ashes  and  garbage  placed  by  the  inhabitants 
in  boxes  and  barrels  upon  the  sidewalks,  is  part  of  the  duties 
of  this  board  in  their  supervision  over  and  care  for  the 
deauliness  of  the  streets.  A  dumping-ground  and  horses, 
carts  and  drivers,  to  carry  the  ashes  and  garbage  to  tlie  place 
of  deposit,  are  necessary  to  enable  the  board  to  carry  into 
execution  its  public  duties  in  this  respect;  and  the  board  is 
supplied  with  horses  and  carts  and  authorized  to  employ 
drivers  at  public  expense  for  this  purpose. 

It  is  the  settled  law  of  this  skite  that  an  action  will  not  lie 
in  behalf  of  an  individual  who  has  sustained  a  special  damage 
from  the  neglect  of  a  municipal  corporation  to  perform  a 
public  duty,  unless  the  right  to  sue  for  such  an  injury  is 
given  by  statute.  Freeholders  v.  Strader,  3  Harr.  108 ;  Liver- 
more  v.  Freeholders,  5  Dutchcr  245  ;  Fray  v.  Jersey  City,  3 
Vrocym  394. 

In  the  case  last  cited  the  plaintiff^s  horse  was  injured  by 
coming  in  contact  with  the  coping  around  a  man-hole  of  a 
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sewer  in  a  street,  which  had  been  allowed  to  project  by  the 
negligence  of  city  oflBcers  in  not  raising  the  street  to  the 
requisite  grade;  and  the  plaintiff's  action  was  held  not  to  be 
maintainable. 

In  the  execution  of  the  duties  of  a  municipal  government 
the  services  of  inferior  officers  having  only  ministerial  duties  to 
perform,  and  of  workmen  and  other  employes,  are  required  for 
the  transaction  of  its  business;  and  the  principle  on  which 
the  cases  above  cited  were  decided  would  be  of  little  import- 
ance if  the  municipality  was  liable  to  actions  for  the  negli- 
gence of  such  persons.     It  has  been  held  that  with  respect  to 
such  officers  and  employes,  the  doctrine  of  respondeat  superior 
does  not  apply.     Thus,  a  city  is  not  liable  to  an  action  for  the 
negligence  of  its  assessor  and  collector  in  assessing  and  levying 
taxes,  {Alger  v.  Eastern,  119  Mass.  77) ;  nor  for  the  wrongful 
acts  of  its  police  officers  in  the  euforcement  of  ordinances, 
{Buttrich  v.  City  of  Lowell,  1  Allen  172;  Calwell  v.  Oity  of 
Boone,  51  Iowa  687) ;  nor  for  the  negligence  of  its  officers 
and  agents  in  executing  sanitary  regulations  for  preventing 
the  spread  of  contagious  disease,  {Ogg  v.  City  of  Lansing,  35 
Iowa  495  ;  Brown  v.  Inhabitants  of  Vinalhaven,  65  Me.  402) ; 
nor  for  the  negligence  of  the  members  of  its  fire  department, 
{Jewett  V.  Gty  of  New  Haven,  38  Conn.  368 ;  Smith  v.  City 
of  Rochester,  76  N.    Y.  506-513;  Boone  on  Corp.,  §  301.) 
A  person  who  has  suffered  an  injury  by  reason  of  the  neglect 
of  the  selectmen,  or  of  the  physician  employed  by  them,  in 
the  performance  of  duties  imposed  upon  town  officers  in  re- 
lation   to  the  small  pox,   has  no   remedy  against   the    town 
therefor.     Brown  v.  Vinalhaven,  supra.     One  who  is  injured 
in  his  person  or  property  by  the  negligence  or  misconduct  of 
members  of  a  fire  department  when  engaged  in  extinguishing 
a  fire,  cannot  hold  the  city  liable  in  damages,  though  the  fire 
department  was  organized  under  provisions  of  the  city  charter, 
and  its  members  were  selected-  and  paid  by  the  city.     Hofford 
v.  New  Bedford,  16  Gray  297 ;  Fisher  v.  City  of  Boston,  104 
Mass.  87;  Jewett  v.  City  of  New  Haven,  supra;  Howard  v. 
City  of  San  Francisco,  51  Cal.  52  ;  Hayes  v.  Gty  of  Oshkosh, 
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33  Wis.  314.  A  town  is  not  liable  for  an  injury  sustained 
by  reason  of  the  negligence  of  a  laborer  employed  by  one  of 
its  highway  surveyors  to  aid  him  in  performing  tiie  duties  of 
his  office  Walcot  v.  Swampseott,  1  Allen  101.  Nor  is  a  city 
liable  for  an  injury  caused  by  the  negligence  of  a  teamster 
employed  in  transporting  stone  to  repair  a  highway  by  the 
superintendent  of  streets,  who  is  charged  with  the  duty  of 
keeping  the  streets  in  repair.  Barney  v.  Lowell,  98  Mass. 
570.  A  city  is  not  liable  for  the  negligence  of  an  employe 
of  the  commissioners  of  public  charities  in  driving  an  ambu- 
lance-wagon belonging  to  the  city,  which  struck  and  caused 
the  death  of  the  plaintiff's  intestate.  Maximilian  v.  Mayor 
of  New  York,  62  N.  Y.  160. 

The  cases  I  have  cited  are  not  rested  wholly  on  the  ground 
that  the  per-ons  through  whose  negligence  the  injury  hap- 
pened were  officers  of  the  municipal  government  established 
by  the  legislature,  having  an  independent  tenure  of  office 
and  particular  duties  imposed  upon  them  by  the  charter.  In 
some  of  the  instances  the  persons  by  whose  negligence  the 
injury  was  caused  were  laborers  and  third  persons  employed 
by  departments  of  the  municipal  government  having  capacity 
to  represent  the  city  in  making  the  employment,  with  the 
power  to  continue  or  remove  their  employes  and  to  control 
them  in  the  performance  of  their  employments ;  and  the  em- 
ployment was  such  that,  as  between  private  individuals,  the 
doctrine  of  respondeat  superior  would  apply.  The  true  prin- 
ciple on  which  a  municipal  corporation  is  exempted  from 
liability  in  such  cases  is  that  given  by  Dixon,  C.  J.,  in  Hayes 
V.  City  of  Oshkosh,  supra,  that  the  corporation  is  engaged  in 
the  performance  of  a  public  service  in  which  it  has  no  par- 
ticular interest  and  from  which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity,  but  which  it  is  bound  to 
see  performed  in  pursuance  of  a  duty  imposed  by  law  for  the 
general  welfare  of  the  inhabitants  and  the  community,  and 
that  persons  employed  in  the  performance  of  such  duties, 
though  employed  by  the  corporation,  act  as  public  officers 
charged  with  a  public  service.     To  maintain  in  its  integrity 
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the  doctrine  of  our  courts  that  a  municipal  corporation  is  not 
amenable  to  actions  for  negligence  in  the  performance  of 
public  duties,  it  is  necessary  to  maintain  also  that  persons 
employed  by  the  corporation  in  the  execution  of  public  duties 
are  mere  agencies  or  instruments  by  which  such  duties  are 
performed,  and  that  the  doctrine  of  respondeat  superior  does 
not  apply  to  such  employments.  To  impose  upon  the  cor- 
poration liability  for  the  negligence  of  such  employes  would 
indirectly  fix  upon  the  corporation  a  liability  from  which  it 
is  by  law,  on  considerations  of  public  policy,  exempted. 
The  judgment  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Depue,  Magie,  Reed,  Scudder,  Van  Syckel,  Clement, 
Paterson,  Whitaker.     10. 

For  reversal — None. 


GEORGE   M.   WHEELER,   PLAINTIFF  IN   ERROR,   v.  DAVID 
ALMOND,   DEFENDANT   IN   ERROR. 

CHARLES  C.  SEWALL  ET  AL,  PLAINTIFFS  IN  ERROR,  v.  WIL- 
LIAM HAWKINS,  DEFENDANT  IN  ERROR. 

1.  The  provision  of  the  meclianics'  lien  law,  that  the  time  of  issuing  the 
summons  to  enforce  tiie  lien  shall  be  endorsed  on  the  claim  within 
one  year  after  the  date  of  the  latest  item  in  the  claim,  or  within  thirty 
days  after  due  notice  from  the  owner  to  the  claimant  to  sue,  is  manda- 
tory, and  in  case  of  non-compliance  with  it  the  lien  will  be  discharged 
according  to  the  terms  of  the  statute. 

2.  The  powers  of  amendment  conferred  on  the  courts  by  the  act  do  not 
enable  them  to  restore  the  lien  when  it  has  been  discharged  by  non- 
compliance with  this  mandate. 

3.  When  a  claimant  has  been  notified  by  an  owner  to  sue  within  thirty 
days  he  cannot  escape  the  obligations  arising  from  the  notice  by  there- 
after filing  a  new  claim  for  the  same  debt. 


On  error  to  the  Union  Circuit  Court. 
Vol.  xvti.  11 


162       COURT  OF  ERRORS  AND  APPEALS. 

Wheeler  v.  Almond. 
For  the  plaintiffs  in  error,  E.  A.  Day  and  Joseph  CovM. 

For  the  defendants  in  error,  A.  Q.  Keashey  and  E.  Q. 
Keasbey. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  plaintiff  below,  Almond,  filed  a  me- 
chanic's lien  claim  with  the  clerk  of  Union  county,  on  De- 
cember 15th,  1882,  fur  $600,  the  price  of  a  machine  furnished 
and  set  up  on  November  15th,  1882.  The  defendant  below, 
Wheeler,  was  named  therein  as  builder  and  owner.  On  Janu- 
ary 6th,  1883,  Wheeler  served  a  written  notice  on  Almond  to 
commence  suit  for  enforcing  his  lien  within  thirty  days  there- 
after, and  on  January  9th,  1883,  filed  in  the  clerk's  office  an 
affidavit  of  such  sprvice.  Within  the  period  limited  in  the 
notice  summons  was  issued  on  the  lien  claim,  but  no  entry  of 
the  time  of  issuing  such  summons  was  made  on  the  claim 
until  October  lltli,  1883,  when  the  Circuit  Court  made  an 
order  that  it  might  be  so  endorsed.  Wheeler  had  duly  inter- 
posed the  plea  that  the  proj)erty  was  not  liable  to  the  lien,  and 
at  the  trial  insisted  that  the  lien  had  been  discharged  by  reason 
of  the  facts  above  mentioned,  but  the  Circuit  Court  overruled 
this  defence,  and  judgment  went  against  him.  This  ruling  is 
now  brought  here  by  exception  and  writ  of  error. 

In  considering  the  question  thus  presented  it  must  be  borne 
in  mind  that  this  sort  of  liens  exists  only  by  statute,  and  that 
consequently  tiie  province  of  courts  with  reference  thereto  is 
mainly  that  of  statutory  construction.  If  in  any  case  those 
facts  appear  whicii  according  to  the  written  law  create  a  lien 
or  disciiarge  a  lien,  then  the  lien  is  created  or  discharged; 
otherwise,  not.  On  turning  to  the  statute  touching  the  point 
now  before  us,  its  language  seems  to  be  explicit.  The  thir- 
teenth section  declares  that  no  lien  shall  be  enforced  by  virtue 
of  the  act  unless  the  summons  in  the  suit  for  that  purpose 
shall  be  issued  within  one  year  from  the  date  of  the  last  work 
<lone  or  materials  furnished  in  the  claim ;  and  the  time  of 
ibsuing  such  summons  shall  be  endorsed  on  the  claim  by  the 


MARCH  TERM,  1884.  163 

Wheeler  v.  Almond. 

olerk  upon  the  sealing  thereof ;  and  if  no  such  entry  be  made 
within  one  year  from  such  last  date,  such  lien  shall  be  dis- 
-charged ;  and  any  claimant,  upon  receiving  written  notice 
from  the  owner  to  commence  suit  ou  such  claim  within  thirty 
days  from  the  receipt  of  such  notice,  shall  only  enforce  such 
lien  by  suit  to  be  commenced  within  said  thirty  days.  The 
twenty-sixth  section  declares  that  the  property  may  be  dis- 
charged from  any  lien  created  by  the  act  (1)  by  payment  to 
the  claimant;  (2)  by  payment  to  the  county  clerk  for  the 
claimant;  (3)  by  the  expiration  of  thegtime  limited  for  issuing  a 
summons  ou  such  lieu  claim,  without  auy  summons  being  issued 
or  without  notice  thereof  endorsed  on  said  claim  ;  (4)  by  filing 
an  affidavit  that  a  notice  from  the  owner  to  the  claimant 
(was  served)  requiring  such  claimant  to  commence  suit  to  en- 
force such  lien  in  thirty  days  from  the  service  of  such  notice; 
and  the  lapse  of  thirty  days  after  such  service  without  such 
suit  being  commenced  or  without  any  entry  of  the  time  of 
issuing  such  summons  being  made  on  such  claim. 

This  language  plainly  provides  that  failure  to  endorse  on 
the  claim  the  time  of  issuing  the  summons  within  one  year 
from  the  date  of  the  last  item  in  the  claim,  or  witiiiu  thirty 
days  after  notice  to  sue,  in  case  such  notice  be  duly  given  and 
affidavit  thereof  filed,  shall  disciiarge  the  lien  as  etiectualiy  as 
payment  of  the  debt  to  the  county  clerk  or  to  the  claimant 
himself.  Such  force  must  therefore  be  given  to  this  enact- 
ment unless  good  reason  exists  for  defeating  its  apparent 
import. 

Two  reasons  are  urged  :  first,  that  the  provisiou  was  de- 
signed merely  to  give  notice  to  persons  concerned  that  the  lien 
is  in  process  of  enforcement,  and  therefore  unless  it  be  siiown 
that  some  interest  will  be  unjustly  affected  by  preserving  the 
lien  without  such  notice,  the  requirement  must  be  regarded  as 
directory  only,  and  compliance  with  its  terms  as  inessential ; 
secondly,  that  the  powers  of  amendment  conferred  by  the 
fourteeenth  and  twentieth  sections  of  the  lieu  law  are  sufficient 
to  cure  the  defect. 

With  respect  to  the  first  reason,  it  may  be  conceded  that  the 
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purpose  of  this  enactment  is  to  secure  notice  on  the  files  of  the 
county  clerk  that  the  lien  claim  is  being  pursued,  but  it  would 
not  thence  follow  that  such  notice  could  be  justly  dispensed 
with  in  the  absence  of  proof  that  injustice  would  thereby  be 
done.  The  only  persons  brought  into  court  are  those  whose 
estates  accrued  before  the  filing  of  the  claim,  and  there  is  no 
provision  in  the  statute  for  any  judicial  inquiry  into  thedaims 
of  others  whose  rights  may  have  arisen  after  that  occurrence; 
yet  among  these  latter  only  are  they  to  be  found  whose  in- 
terests are  jeopardized  by  the  revival  of  a  lien  that  once 
seemed  to  have  expired.  Between  the  end  of  the  time  limited 
for  making  the  endorsement  and  the  actual  making  of  it^ 
parties  not  engaged  in  or  cognizant  of  the  litigation  over  the 
lien  would,  according  to  views  heretofore  expressed  in  the 
Supre<TQe  Court,  [James  v.  Van  Horn,  10  Vroom  353 ;  Hall  v. 
Spaulding,  ll  Vroom  166,)  be  justified  in  considering  the  lien 
as  abandoned  and  in  dealing  with  the  property  on  that  hy- 
pothesis; and  yet,  if  afterwards  the  endorsement  might  be 
made  and  judgment  be  rendered  for  enforcing  the  lien,  their 
rights  would  be  effectually  cut  out  by  the  conclusive  power 
of  the  judgment  without  any  opportunity  for  defence  afforded 
to  them.  This  danger,  that  the  interests  of  persons  who  can- 
not be  heard  will  be  prejudiced,  is  ground  enough  for  refus- 
ing to  hold  this  plain  requirement  of  the  statute  to  be  only 
directory. 

There  is  also  another  ground,  still  more  obvious.  It  is 
that  the  legislature  has  expressly  declared  what  shall  be  the 
result  of  non-compliance  with  the  mandate:  the  lien  shall  be 
thereby  discharged.  It  is  impossible  to  observe  the  primary 
rule  of  giving  effect  to  all  the  words  of  the  act,  without  ad- 
judgiug  that  the  omission  to  make  the  endorsement  within 
the  time  limited  abates  the  lien.  Among  the  various  refine- 
ments in  which  courts  have  indulged  while  endeavoring  to 
state  the  distinction  between  directory  and  imperative  statutes, 
none,  I  think,  can  be  found  that  would  justify  us  in  prevent- 
ing the  consequence  which  the  legislature  has  said  shall  follow 
upon  disobedience  to  its  enactment.     In  the  case  of  Proprietors 
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«/  Morris  Aqueduct  ads.  Jones,  7  Vroom  206,  (affirmed  8  Vroom 
656,)  Chief  Justice  Beasley,  in  deciding  that  a  provision  direct 
iiig  notice  of  an  appeal  to  be  given  two  weeks  before  the  term 
of  the  court  to  which  it  was  taken  was  imperative,  stated  the 
rule  to  be  that  "  every  requirement  of  an  act  must  have  the 
full  effect  the  language  imports  unless  such  interpretation  of 
the  words  will  lead  to  great  inconvenience,  injustice,  or  a  sub- 
version of  some  important  object  of  the  act."  In  the  case 
before  us  it  will  not  induce  any  of  these  undesirable  results  to 
adjudge  this  provision  for  endorsement  to  be  mandatory ;  it 
merely  exacts  of  the  claimant  such  diligence  in  pursuing  his 
peculiar  remedy  as  the  statute  creating  it  prescribes,  under  the 
penalty  which  the  statute  itself  denounces. 

We  come,  then,  to  the  question  whether  the  lien  law  gives 
to  the  judiciary  the  power  of  restoring  the  lien  discharged  by 
the  omission  mentioned. 

The  fourteenth  section  enables  a  justice  of  the  Supreme 
Court  to  order  a  lien  claim  to  be  amended,  in  matter  of  sub- 
stance as  well  as  in  matter  of  form,  whenever  it  shall  appear 
to  him  that  such  amendment  can  be  justly  made.  This  power 
is  not  broad  enough  to  reach  the  case  in  hand.  It  extends 
only  to  the  amendment  of  the  lien  claim.  The  defect  here 
complained  of  is  not  in  the  claim.  It  is  the  want  of  a  notice 
€ntirely  distinct  from  the  claim,  and  which  is  to  be  endorsed 
thereon  only  that  it  may  be  the  more  surely  seen. 

The  twentieth  section  authorizes  the  Circuit  Court  in  which 
the  suit  is  pending,  or  any  judge  thereof,  at  all  times,  to  amend 
all  defects  and  errors  in  any  suit  or  proceeding  under  the  act, 
60  that  the  merits  of  the  controversy  between  the  parties  may 
be  determined.  This  also,  we  think,  falls  short  of  the  neces- 
sary scope.  Such  amendments  only  are  authorized  as  will  aid 
in  determining  the  merits  of  the  controversy  between  the 
parties.  But  an  order  which  restores  a  discharged  lien, 
which,  on  the  controversy  whether  any  lien  exists,  shifts  the 
legal  merits  from  one  side  to  the  other,  is  not  an  amendment 
of  that  character.  The  court  must  amend  according  to  the 
truth,  and  when  it  does  so  in  regard  to  this  endorsement  it 
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will  still  appear  that  no  entry  of  the  issuing  of  the  summons 
was  made  on  the  lien  claim  within  the  time  limited,  and  the 
legal  judgment  must  thereupon  still  be  that  the  lien  was  for 
that  cause  discharged. 

Hence  there  was  error  in  the  ruling  of  the  Circuit  Court  on 
the  point  presented  hy  this  exception,  and  the  special  judgment 
in  favor  of  the  lien  must  tlierefore  be  reversed^ 

In  Sewall  v.  Hawkins  the  same  question  is  raised  as  in 
Wheeler  v.  Almond,  unless  it  is  modified  by  the  following 
circumstances:  A  lien  claim  was  filed  December  20th,  1882, 
without  any  affidavit;  on  January  6th,  1883,  the  owners  gave 
the  thirty  days'  notice  to  sue,  and  filed  an  affidavit  of  it& 
service  on  January  9th,  1883;  on  January  31st,  1883,  the 
claimants  filed  another  claim,  similar  to  the  first,  but  duly 
verified,  and  issued  summons  within  the  time  limited  by  the 
notice,  but  the  time  of  it^suing  the  summons  was  not  entered 
on  either  claim  until  several  months  afterwards,  when  the 
coin*t  ordered  it  to  be  done. 

These  facts  do  not  change  t^he  legal  aspect  of  the  case. 

The  first  claim  was  not  a  nullity;  for,  at  the  worst,  it  was 
capable  of  becoming,  by  amendment  under  the  act,  a  perfect 
claim.  Its  filing,  therefore,  gave  the  owners  the  right  to  serve 
the  statutory  notice,  and,  by  their  compliance  with  the  law  in^ 
that  particular,  the  claimant  became  bound  to  have  the  sum- 
mons issued  for  enforcing  the  lien,  and  due  entry  thereof 
made  within  thirty  days.  1  his  obligation  he  could  not  escape 
by  filing  a  second  claim.  Whether  he  had  the  right  to  file 
that  without  judicial  sanction  need  not  be  considered.  Even 
if  he  had,  the  duties  arising  out  of  the  notice  still  remained, 
and  the  consequence  of  failure  to  see  that  they  were  performed 
was,  not  that  the  claim  on  file  when  the  notice  was  given 
should  go  for  naught,  (which  might  leave  the  second  claim 
valid,)  but  that  the  lien  created  by  the  statute  should  be  dis- 
charged.    When  this  had  occurred,  all  claims  were  worthless. 

In  this  case  also,  therefore,  the  special  judgment  maintain- 
ing the  lien  must  be  reversed. 


MARCH  TERM,  1884.  167 


Cox  V.  Drake. 


F&r  affirmance— T^Y.  Chancellor,  Chief  Justice,  Scud- 
DER,  Cole,  Paterson.     5. 

F(yr  rewersaZ— Depue,  Dixon,  Knapp,  Magie,  Parker, 
Reed,  Whitaker.     7. 


HENRY  M.  cox  v.  ABRAM  I.  DRAKE  ET  AL. 

In  a  case  where  there  is  legal  evidence  of  fraud,  the  question  whether 
the  fraud  was  satisfactorily  proved  cannot  be  considered  on  writ  of 
error. 


On  error  to  the  Warren  Circuit  Court. 

For  the  plaintiff  in  error,  /.  G.  Shipman  &  Son. 

For  the  defendant  in  error,  Oscar  Jeffery. 

The  opinion  of  the  court  was  delivered  by 

DrxoN,  J.  On  September  24th,  1873,  Aaron  S.  Drake 
and  Abram  I.  Drake  recovered  a  judgment  in  the  Warren 
county  Circuit  Court,  for  $575.25,  against  Henry  M.  Cox. 
On  April  18th,  1881,  Aaron  S.  Drake,  in  consideration  of 
$300,  paid  to  him  by  Cox,  acknowledged,  in  writing  under 
his  seal,  that  he  had  received  full  satisfaction  of  (he  judgment, 
and  authorized  the  clerk  of  the  court  to  enter  such  acknowl- 
edgment on  the  record,  and  the  clerk  accordingly  did  so.  On 
September  20th,  1881,  the  Circuit  Court,  at  the  instance  of 
Abram  I.  Drake,  and  after  hearing  the  parties,  ordered  the 
entry  of  satisfaction  to  be  vacated  on  the  ground  that  the  ac- 
knowledgment had  been  procured  by  fraud,  and  directed  that 
ji.  fa.  should  issue  on  the  judgment  for  the  balance  thereof 
after  crediting  the  $300.     This  order  being  removed  to  the 
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Supreme  Court  by  certiorari,  was  there  aiBrmed,  and  the 
affirmance  is  now  brought  here  by  writ  of  error. 

The  right  of  the  Circuit  Court  to  vacate  the  entry  for  fraud 
is  not  disputed.  But  it  is  claimed  that  the  fraud  was  not 
legally  established. 

The  only  matters  open  for  review  on  writ  of  error  are 
questions  of  law.  Whether  th§  transaction  by  which  the  ac- 
knowledgment of  satisfaction  was  obtained  was  fraudulent  is 
a  question  of  fact,  subject,  however,  to  this  only,  that  whether 
there  was  any  evidence  of  fraud  is  a  question  of  law.  This, 
therefore,  is  the  sole  inquiry  upon  which  we  can  legally  enter. 
Although  the  evidence  of  fraud  may  have  been  slight,  although 
the  weight  of  the  testimony  may  have  been  the  other  way,  still 
the  decision  of  the  tribunal  whose  province  it  was  to  pass  upon 
the  evidence  with  regard  to  the  fact  of  fraud  is  not  subject  to 
our  review.     Cole  v.  Taylor,  2  Zab.  59. 

Was  there,  then,  legal  evidence  of  fraud  submitted  to  the 
Circuit  Court?  The  defendant,  Cox,  had  applied  to  the 
])IaintifF  Abram  to  settle  the  judgment,  and  had  offered  $300 
cash  and  his  note  for  $100  in  satisfaction.  This  being  re- 
fused, Cox  asked  Abram  where  his  partner,  Aaron,  was; 
Abram  replied  that  he  was  probably  at  home,  and  that  he 
did  not  know  whether  Aaron  had  a  great  deal  of  interest  in 
the  judgment  or  not,  as  he  (Aaron)  had  left  a  board  bill  for 
him  (Abram)  to  pay  out  of  the  money,  and  he  did  not  think 
there  would  be  much  coming  to  Aaron.  Cox  then  found 
Aaron,  and,  according  to  Aaron's  testimony,  told  him  that 
Abram  had  said  that  he  (Aaron)  had  no  interest  in  the  affair, 
adding  that  he  (Cox)  thought  Aaron  would  not  get  anything 
ut  of  it  if  the  money  went  into  Abram's  hands;  at  any  rate, 
not  without  a  lawsuit,  and  lawsuits  between  partners  were 
generally  bad  things.  Cox  further  said  that  he  had  offered 
Abram  $300,  and  would  do  better  by  Aaron  ;  that  he  would 
give  Aaron  $300  and  pay  the  execution  fees  besides.  Aaron 
at  length  accepted  this  offer,  and  signed  the  satisfaction-piece. 

This  testimony  furnisiies  legal  evidence  of  fraud.  If  it  be 
true.  Cox  falsely  represented  to  Aaron  the  negotiations  which 
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had  transpired  between  himself  and  Abram,  and  the  statement 
which  the  latter  had  made  eonoerning  Aaron's  inleVest  in  the 
claim.  By  these  means  he  wrought  upon  Aaron's  fears,  and 
misled  his  judgment  until  he  secured  a  compromise  oa  better 
terms  than  those  he  had  shortly  before  offered  to  Abram. 

Such  a  state  of  things  legalized  the  finding  of  the  Circuit 
Court  that  the  acquittance  was  fraudulently  procured.  The 
judgment  of  tiie  Supreme  Court  must  therefore  be  affirmed. 

Fo7'  ofirmance  —  The  Chancellor,  Dixon,  Knapp, 
Parker,  Reed,  Scudder,  Clement,  Whitaker.     8. 

For  reverml — Cole,  Paterson.     2. 


GEORGE    T.   CASEBOLT,   PLAINTIFF    IN   ERROR,   v.  PETER 
ACKERMAN,  DEFENDANT  IN  ERROR. 

The  payment  of  interest  on  the  promissory  note  of  the  firm  by  a  copartner, 
after  dissolution  of  the  copartnership  but  within  six  years  after  the 
maturity  of  the  note,  the  payment  having  been  made  within  six  years 
before  the  bringing  of  the  suit,  takes  the  note  out  of  the  statute  of  lim- 
itations. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Geo.  W.  Hubbell. 

The  question  in  this  case  is  this :  Does  a  payment  of  interest 
by  a  partner,  a,fter  dissolution,  on  a  promissory  note  made 
more  than  six  years  ago,  the  payment  being  made  within  six 
years  before  the  bringing  of  the  action,  and  within  six  years 
after  the  note  fell  due,  take  the  note  out  of  the  statute  as 
against  the  other  partner?  This  question  has  never  been  di- 
rectly decided  by  this  court,  but  was  decided  by  the  Supreme 
Court  in  Day  ads.  Merritt,  9  Vroom  32,  adversely  to  the  in- 
sistment  of  the  plaintiff  in  error.      The  cases  holding  that 
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such  payment  will  take  the  case  out  of  the  statute  are  princi- 
pally founded  on  the  case  of  Whitcomb  v.  Whiting,  Doug. 
652,  decided  by  Lord  Mansfield.  This  case  is  in  harmony 
with  earlier  decisions  of  English  courts,  notably  Cowp.  648,  4 
East  599,  Peake  93,  and  3  Esp.  155,  but  Whitcomb  v.  Whit- 
ing is  the  first  English  case  that  holds  distinctly  that  one 
joint  debtor  is  agent  for  the  other  in  making, a  payment. 
The  plaintiff  in  error  insists : 

I.  The  case  of  Whitcomb  v.  Whiting  is  not  conclusive  in 
our  courts,  as  the  decision  was  not  rendered  until  1781.  Vide 
report  of  csise. 

IL  That  the  doctrine  of  Whitcomb  v.  Whiting  has  been 
overruled,  and  the  weight  of  authority  is  now  that  payment 
of  interest  by  one  partner  after  dissolution  will  not  take  a 
note  out  of  the  statute  as  against  the  others.  Indiana: 
Yandes  v.  Lefavour,  2  Blackf.  371 ;  Davidson  v.  Turner,  12 
Ind.  223.  Illinois:  Ayer  v.  Richards,  12  ///.  148;  Morton 
V.  Colby,  52  III  202 ;  Parson  v.  R.  R.  Co.,  38  III.  433 ; 
Kallenbach  v.  Dickinson,  lOQ  III.  427.  New  Hampshire: 
Exeter  Bank  v.  Sullivan,  6  N.  H.  124;  Kelly  v.  Sauberky 
9  N.  H.  46;  Whipple  v.  Stevens,  2  Post.  219.  Pennsyl- 
vania: Levy  v.  Cadet,  17  Serg.  i^  Ratvle  126;  Coleman  v. 
Forbes,  22  Penna.  St.  156  ;  Learight  v.  Craighead,  1  Penna. 
135 ;  Houser  v.  Irvine,  3  Waits  &  Serg.  345 ;  Shoivman  v. 
Fegley,  7  Penna.  St.  433 ;  Bush  v.  Stowell,  71  Penna.  St.  208. 
Alabama :  Lowther  v.  Chappell,  8  Ala.  353 ;  Wyatts  v.  Bell, 
41  Ala.  222;  Knight  v.  Clements,  ^b  Ala.  89.  Tennessee: 
Belvit  V.  Wayne,  7  Fe^-^',  534 ;  Meese  v.  Donelson,  2  Humph. 
166.  Ohio:  Palmer  v.  Dodge,  4  OAio  /S^  2.  Kansas:  «S<6e/e 
v.  Soule,  20  X«n.  39.  Nebraska :  Mayberry  v.  Willoughby, 
6  iVe6.  368.  Florida:  2h<e  v.  Clements,  16  i^/a.  339.  South 
Carolina  :  6Vc//  v.  Jennings,  1  3/cJ/.  297.  Mississippi :  Foit^e 
V.  Bacon,  24  i/m.  156;  i?/7scoe  v.  A.nketell,  28  J/ws.  361. 
New  York :  Van  Keuren  v.  Parmelee,  1849 ;  Shoemaker  v. 
Benedict,  \l  N.  Y.  176;  JF/nc/je/Z  v.  J^ic^s,  18  iV.  Y.  558. 
Michigan:  Gafes  v.  Fisk,  April  IZth,  1881.     United  States 
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Supreme  Court:  Bell  v.  Morrison,  1  Pet.  351 ;    United  State 
V.   IViUer,  13  Wall  254.     Whitcomb  v.  Whiting  Is  also  dis- 
approved in  3  Kent  Com.  {Sth  ed.)  *55.     Story  on  Part,  § 
324 ;  1  Smith's  Lead.  Cas.,  pi.  2  {7th  ed.)  982. 

III.  There  is  no  .difference  in  the  principle  whether  pay- 
ment is  made  before  or  after  the  bar  is  complete.  Kallenbach 
V.  Diekimon,  100  111.  427 ;  Shoemaker  v.  Benedict,  UN.  Y. 
176.  It  will  be  observed,  however,  that  the  judge  charged 
the  jury,  {Case,  p.  37,/.  10,)  tiiat  if  any  payment  was  made 
after  1875  the  plaintiff  would  be  entitled  to  recover. 

This,  therefore,  brings  before  the  court  both  questions,  for 
the  jury  were  left  free  to  find  a  verdict  for  the  plaintiff 
whether  the  payment  was  made  before  the  bar  became  com- 
plete or  not. 

IV.  Whitcomb  v.  Whiting  has  been  followed  in  Massa- 
chusetts, Connecticut,  Michigan,  Virginia,  North  Carolina, 
Maine,  Rhode  Island,  Delaware,  Wisconsin,  and  by  the  Su- 
preme Court  of  New  Jersey,  but  in  all  these  decisions  the 
result  is  not  based  on  logical  grounds,  but  is  founded  on  the 
maxim  of  stare  decisis. 

V.  The  statute  of  limitations  is  one  of  repose  and  not  of 
presumption.     Thorpe  v.  Corwin,  Spen.  311. 

VI  The  doctrine  of  Whitcomb  v.  Whiting  is  based  on  the 
idea  that  the  statute  was  merely  one  of  presumption,  and  any 
legal  evidence  that  it  was  not  paid  removed  the  bar.  Smith's 
Lead.  Cos.,  Tiote  to  Whitcomb  v.  Whiting. 

VII.  The  true  theory  is  that  the  payment  creates  a  new 
promise  founded  on  the  consideration  of  the  old  debt,  not  the 
continuation  or  revival  of  the  old  debt,  and  that  for  making 
such  new  promise  no  agency  can  be  derived  from  joint  indebt- 
edness. Bell  V.  Morrison,  supra;  Kallenbach  v.  Dickinson, 
supra,  and  cases  therein  cited. 

For  the  defendant  in  error,  Ackerson  &  Van  Valen. 

The  error  assigned  is  based  upon  the  charge  of  the  court 
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that  if  payment  of  interest  had  been  made  upon  the  note  in 
suit,  (being  a  promissory  note  drawn  by  a  firm,)  by  one  of  the 
members,  after  the  dissolution  of  the  firm  but  within  six 
years  after  the  maturity  of  the  note,  the  plaintiff  was  entitled 
to  recover,  notwithstanding  the  statute  of  limitations.  The 
precise  point  involved  in  this  case  was  discussed  and  decided 
in  the  Supreme  Court  of  this  state  in  the  case,  of  MerrUt  ads. 
Day  el  al.,  9  Vroom  32,  to  the  authority  and  reasoning  of 
which  case  we  respectfully  refer. 

The  opinion  of  the  court  was  delivered  by 

The  Chancelt-oe.  The  question  in  this  case  is  whether 
a  payment  of  interest  on  a  promissory  note  of  the  firm  by  a 
copartner,  after  dissolution  of  the  copartnership  but  within 
six  years  after  the  maturity  of  the  note,  the  payment  having 
been  made  within  six  years  before  the  bringing  of  the  suit, 
takes  the  note  out  of  the  statute  of  limitations.  That  the  pay- 
ment has  that  effect  has  l)een  constantly  held  in  this  state. 
The  doctrine  of  the  leading  case  of  Whitcomb  v.  Whiting, 
Doug.  652,  has  been  undeviatingly  recognized  and  applied 
here.  The  reasons  for  it  are  so  familiar  as  not  to  warrant 
even  the  repetition  of  them.  This  question  was  presented  to 
the  Supreme  Court  in  1875  in  Merritt  ads.  Day,  9  Vroom  32, 
and  in  the  opinion  of  the  court,  delivered  by  the  Chief  Justice, 
the  subject  was  carefully  considered,  and  the  doctrine  declared 
to  be  the  established  law.  I  entirely  concur  in  the  views 
there  expressed,  and  therefore  shall  vote  to  affirm  the  judg- 
ment in  this  case. 

For  ajirtnanoe — The  Chancellor,  Chief  Justice,  De- 
PUE,  Knapp,  Magie,  Parker,  Reed,  Scudd£r,  Van 
Syckel,  Clement,  Cole,  Patersdn,  Whitaker.     13. 

For  reversal — None. 
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THE    BOARD    OF    CHOSEN    FREEHOLDERS    OF    PASSAIC 
COUNTY  V.  EUGENE  STEVENSON. 

1.  The  act  of  March  12th,  1S80,  {Pamph.  L.,  p.  321,)  is  a  local  and  not  a 
general  law.  The  grouping  together  in  a  single  act  of  a  number  of 
special  or  local  laws  does  not  constitute  a  general  law. 

2.  Whether  the  requisite  notice  has  been  given  of  an  intention  to  apply 
for  the  passage  of  a  local  law  is  a  subject  matter  for  jiidioial  inquiry 
under  article  IV.,  section  7,  paragraph  9,  of  the  constitution. 

3.  The  admissions  of  parties  to  the  suit  are  not  competent  proof  to  show 
that  due  notice  has  not  been  given.  What  the  law  is  cannot  be  de- 
termined by  the  agreement  of  suitors. 

4.  Salaries  of  prosecutors  of  the  pleas  must  be  fixed  by  general  and  not 
by  local  laws.     Such  laws  regulate  the  internal  affairs  of  counties. 


On  error. 

For  the  plaintiff  in  error,  John  W.  Griggs. 

The  act  under  which  the  question  for  decision  in  this  cause 
arises  is  as  follows : 

"An  act  to  provide  for  the  payment  of  fixed  annual  salaries 
to  the  several  prosecutors  of  the  pleas  in  this  state. 

"  1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of  the 
State  of  New  Jersey,  That  from  and  after  the  passage  of  this 
act  there  shall  be  paid  to  the  several  prosecutors  of  the  pleas 
in  this  state  fixed  annual  salaries  in  lieu  of  fees,  and  at  and 
after  the  following  rates,  viz.  :  to  the  prosecutors  of  the  pleas 
of  the  counties  of  Atlantic  and  Ocean,  each  the  sum  of  four 
hundred  dollars  ;  to  the  prosecutor  of  the  pleas  of  the  county  of 
Hunterdon,  six  hundred  dollars  j  to  the  prosecutor  of  the  pleas 
of  the  county  of  Morris,  fifteen  hundred  dollars ;  to  the  prose- 
cutor of  the  pleas  of  the  county  of  Monmouth,  twelve  hundred 
dollars ;  to  the  prosecutor  of  the  pleas  of  the  county  of  Mercer, 
eighteen  hundred  dollars;  to  the  prosecutor  of  the  pleas  of 
Passaic  county,  two  thousand  dollars ;  to  the  prosecutor  of  the 
pleas  of  the  county  of  Hudson,  the  sum  of  seven  thousand 


174       COURT  OF  ERRORS  AND  APPEALS. 

Freeholders  of  Passaic  v.  Stevenson. 

dollars,  and  he  shall  defray  the  expenses  of  his  assistant  out 
of  the  salary  so  paid ;  that  all  of  tlie  salaries  so  fixed  shall  be 
paid  in  quarter-annual  payments  by  the  collectors  of  the  several 
counties. 

"  2.  And  be  it  enacted,  That  the  said  salaries  shall  be  in  lieu 
of  all  fees,  costs  and  compensation  or  allowances  now  received 
by  them  t)r  to  which  the  said  prosecutors  of  tjie  pleas  shall  be 
entitled  under  existing  laws,  and  all  such  fees,  costs,  compen- 
sation or  allowances  shall  be  taxed  in  all  bills  of  costs,  the 
same  as  now  taxed,  and  shall  be  collected  by  the  sheriffs  of 
the  several  counties,  and  be  by  them  paid  over  to  the  respec- 
tive county  collectors  for  the  use  of  the  said  counties. 

"  3.  And  be  it  enacted,  That  the  salaries  of  the  prosecutors 
of  the  pleas  in  the  counties  not  herein  specifically  named,  and 
which  were  heretofore  fixed  by  special  acts,  shall  be  continued 
as  thus  established. 

"  4.  Ayid  be  it  enacted.  That  this  act  shall  take  effect  imme- 
diately. 

"Approved  Marcli  12th,  1880." 

The  relator  was  appointed  to  the  office  of  prosecutor  of  the 
pleas  in  March,  1881,  a  year  after  the  passage  of  this  act. 
His  claim  for  compensation  at  the  old  fee  rate  is  based  upon 
tlie  assumption  tliat  this  act  is  void  because,  being  a  special 
act,  no  notice  of  the  intention  to  apply  to  the  legislature  for 
its  [)assage  was  given.  The  constitutional  provision  thus  in- 
voked is  paragraph  9  of  section  7  of  article  IV.  of  the  amended 
constitution,  to  wit: 

"  No  private,  special  or  local  bill  shall  be  passed  unless 
public  notice  of  the  intention  to  ai)ply  therefor,  and  of  the 
general  object  thereof,  shall  have  been  previously  given.  The 
legislature,  at  the  next  session  after  the  adoption  hereof,  and 
from  time  to  time  thereafter,  shall  prescribe  the  time  and 
mode  of  giving  such  notice,  the  evidence  thereof,  and  how 
such  evidence  shall  be  preserved." 

This  is  not  a  special  act  within  the  meaning  of  the  consti- 
tution such  as  to  need  a  previous  notice  of  intention  to  apply 
for  ita  passage.     In  Woodruff  v.  Freeholders,  13  Vroom  533, 
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the  Supreme  Court  held  that  this  act  now  in  question  was 
special.  The  circumstances  of  that  case  were  different  from 
those  involved  in  this  case.  The  relator  in  that  case  objected 
to  the  validity  of  the  act  as  applied  to  him  because  it  was 
sought  to  decrease  his  allowance  as  a  public  officer  during  the 
term  for  which  he  was  appointed,  and  rested  his  claim  under 
paragraph  11,  section  7,  of  article  IV.  of  the  constitution. 
No  question  of  the  validity  of  the  act  as  applied  to  officers 
appointed  after  the  passage  of  the  act  was  raised.  The  mat- 
ter of  notice  was  in  no  way  involved. 

In  the  present  case  the  Supreme  Court,  simply  following 
the  decision  of  the  same  court  in  the  Woodruff  case,  declare 
the  act  special,  and,  upon  the  admission  of  the  parties  that  no 
notice  was  given,  declare  the  act  wholly  void.  The  decision 
in  the  present  case,  it  will  be  perceived,  is  much  more  serious, 
and  involves  much  more  important  consequences  than  the 
former  one.  It  unsettles  the  salary  system,  as  applied  to  these 
officers,  in  every  county  in  the  state  where  local  acts  do  not 
apply,  and,  if  sustained  by  this  court,  will  leave,  without 
doubt,  accountings  to  be  taken  in  every  county  between  the 
prosecutors  and  the  county  authorities,  to  determine  whether 
the  prosecutors  have  been  overpaid,  or  the  reverse.  It  is  easy 
to  see  how,  in  the  Woodruff  case,  the  court,  having  in  view 
the  sole  object  of  preventing  a  decrease  of  the  salary  of  a 
public  officer  during  his  term  of  office,  may  have  been  natu- 
rally moved  to  view  the  act  in  a  liglit  which  would  prevent 
what  is  ordinarily  considered  an  act  of  injustice. 

The  importance  of  the  act,  and  the  far-reaching  results  of 
the  decision  in  this  case,  have  induced  the  county  authorities 
to  submit  the  constitutionality  of  this  act  to  the  final  determir 
nation  of  this  court.  It  is  submitted  that  a  careful  considera- 
tion of  the  object  and  form  of  the'act  will  lead  to  a  different 
view  from  that  taken  by  the  Supreme  Court. 

Is  this  a  special  law  ?  That  it  was  intended  by  the  legis- 
lature to  be  a  general  act  is  unquestionable.  It  was  not  passed 
upon  the  application  of  any  person.  It  was  one  of  several 
acts  intended  to  abolish  the  fee  system  and  to  provide  for  the 
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payment  of  public  officers  by  a  salary.  The  act  providing 
for  the  payment  of  the  justices  of  the  Supreme  Court  and  the 
Chancellor  by  a  fixed  salary  was  passed  the  same  year.  The 
object  of  the  act  in  question  was  to  wholly  abolish  the  ffee  sys- 
tem as  applied  to  the  public  prosecutors,  and  to  establish  a 
salary  system  in  its  stead.  This  had  already  been  done  in 
several  co\inties,  and  the  object- was  at  this  time,  by  one  gene- 
ral act,  to  throw  the  whole  state  under  this  system.  There  is 
no  attempt  at  special  classification  ;  every  county  is  included 
in  the  sweeping  abolition  of  the  fee  system.  A  fixed  salary 
is  also  provided  for  the  prosecutor  of  every  county.  This,  so 
far,  is  a  strict  compliance  with  the  law  of  general  legislation 
as  laid  down  by  the  courts  of  this  state.  Van  Ripei'  v.  Par- 
sons, 11  Vrooni  1,  123;  Rutgers  v.  New  Brunswick,  13  Vroom 
51.  But  while  this  generality  of  scope  in  the  statute  in  ques- 
tion is  not  alluded  to  by  the  Supreme  Court  in  its  opinion  in 
Woodrufif  V.  Freeholders,  the  fact  that  the  salaries  substituted 
for  the  fees  as  compensation  are  not  of  the  same  amount  is 
seized  upon,  aud  declared  to  be  the  test  of  the  quality  of  the  act. 

The  court  cites  Thomas  v.  Board  of  Canvassers,  5  Ind.  4, 
(an  overruled  case,  see  Gentile  v.  State,  29  Ind.  409,)  to  the 
effect  that  **  to  make  a  law  general  it  should  have  a  uniform 
operation  upon  some  general  principle  applicable  to  the  object." 
Also  Van  Riper  v.  Parsons,  supra,  that  *'  a  law  which  does 
not  operate  equally  on  all  of  the  class  to  which  it  relates,  but 
creates  preferences  and  establishes  inequalities,  is  not  a  general 
law."  It  should  be  borne  in  mind  that  the  peculiar  object  of 
legislation  under  discussion  in  Van  Riper  v.  Parsons  was 
municipal  corporations. 

As  remarked  by  Mr.  Justice  Magie  in  Skinner  v.  Collector, 
13  Vroom  407,  ''  each  of  such  laws,  [that  is,  laws  objected  to 
as  special,]  when  brought  to  the  attention  of  the  courts,  must 
be  considered  with  reference  to  all  the  circumstances  involved, 
and  which  were  in  the  mind  of  the  law-maker,  and  the  evi- 
dent intention  of  the  law.  And  in  deciding  the  delicate  ques- 
tions tiius  arising,  the  opposition  between  the  constitution  and 
the  law  muirt  be  such  as  to  produce  in  the  mind  of  the  court 
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a  clear  and  strong  conviction  of  their  incompatibility  with 
each  other  before  it  will  interfere  with  the  law-making  power." 

How  far  must  this  doctrine  of  generality  be  extended? 
Must  it  be  carried  to  every  incidental  and  collateral  effect  of 
the  statute,  or  should  we  not  rather  look  at  the  main  purpose 
of  the  act,  its  general  object,  to  discover  whether  it  is  general 
or  local  and  special?  The  object  of  this  act,  its  main  pur- 
pose, as  before  stated,  was  to  abolish  the  fee  system,  to  which, 
particularly  as  applied  to  this  office,  there  were  grave  objec- 
tions. The  legislature  did  not  simply  abolish  the  system  in 
Passaic  county — they  abolished  it  absolutely  in  every  county.in 
the  state.  The  act  did  more:  (1.)  It  established  a  universal 
rule  that  in  every  county  the  stated  salary  should  be  in  lieu 
of  all  fees.  (2.)  That  in  every  county  the  former  fees  should 
be  taxed  in  the  bills  of  costs  and  collected  by  the  sheriffs  and 
paid  over  to  the  county  collectors.  (3.)  That  the  said  salaries 
should  be  paid  by  the  collectors  quarterly. 

But,  it  is  said,  that  was  not  sufficient  to  make  it  a  general 
act;  it  should  have  gone  further,  and  classified  the  salaries 
otherwise  than  by  the  respective  counties ;  and  it  is  alleged  in 
the  opinion  of  the  Supreme  Court  that  the  salaries  are  not 
fairly  regulated.  But  I  know  of  nothing  before  the  court  to 
prove  the  assertion  of  unfairness.  The  population  of  a  county 
is  no  fair  test  of  the  amount  of  service  of  a  public  prosecutor. 
Counties  made  up  of  rural  population,  although  equal  in 
number  of  inhabitants,  have  much  less  criminal  business  than 
those  comprising  large  cities  within  their  limits,  or  located 
near  to  the  great  cities  of  New  York  or  Philadelphia.  The 
amount  of  criminal  business  is  not  determined  so  much  by  the 
number  as  by  the  character  of  the  inhabitants.  The  prosecu- 
tor should  be  paid  according  to  the  amount  of  labor  he  is 
likely  to  be  required  to  perform.  His  case  in  this  respect  i& 
unique.  Were  the  salaries  to  be  fixed  on  the  basis  of  popula- 
tion, the  officers  of  counties  like  Camden  and  Passaic,  where 
there  is  a  large  criminal  element,  and  consequently  more 
labor  required  of  the  prosecutors,  might  well  complain  that 
they  were  dealt  with  unequally  to  be  put  on  the  same  footing 
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as  the  prosecutors  of  Morris  or  Monmouth.  Nothing  could 
in  fact  be  more  unfair  and  unequal  than  to  fix  these  salaries 
upon  the  classification  of  counties  based  upon  population,  as 
fixed  by  the  statute  of  1883,  page  20. 

The  legislature,  made  up  of  assemblymen  and  senators  from 
each  county,  has  fixed  these  salaries  at  what  they  considered  a 
fair  sum,  so  as  to  make  an  equality  based  upon  the  amount  of 
labor  performed.  It  is  fair  to  presume  that  the  legislature  is 
as  competent  to  judge  of  the  justness  of  these  amounts  as  the 
courts.  That  they  were  equal  and  fair  is  proved  by  the  fact 
that  they  have  been  acquiesced  in  in  twenty  counties  up  to  the 
present  time.  And  objection  was  not  made  to  the  courts  by 
the  present  relator  until  after  two  years'  service,  duriag  which 
he  was  paid  at  the  salary  rate.  See  on  this  subject  of  estab- 
lishing uniformity  by  arbitrary  classification.  State  v.  Judges, 
&c.,  21  Ohio  {N.  S.)  1,  11,  as  follows: 

"  The  result  of  any  uniform  rule,  operating  throughout  the 
state,  whether  the  compensation  is  made  payable  by  fees  or 
salary,  would  be  either  to  make  the  compensation  of  officers 
inadequate  in  small  counties,  or  exorbitant  in  the  larger  and 
more  populous  ones.  The  attempt  to  graduate  the  compensa- 
tion by  population,  might,  in  many  instances,  wholly  fail  to 
accomplish  the  desired  object.  The  character  of  the  pursuits 
of  the  people,  and  of  the  locality  itself  as  a  commercial  or 
manufacturing  centre,  form  important  elements  in  determining 
the  compensation  necessary  to  secure  the  requisite  qualifica- 
tions and  force  to  properly  discharge  the  duties  of  local 
offices." 

The  inequality  is  not  at  anv  rate  so  apparent  as  to  render 
it  the  duty  of  the  court  to  "  interfere  with  the  law-making 
power."  When  the  constitutionality  of  an  act  is  merely  doubt- 
ful it  is  the  duty  of  the  court  to  sustain  it.  Stocking  v.  State, 
7  Ind.  826;  -Sumner  v.  Collector,  13  Vroom  407. 

To  declare  this  a  special  law  is  to  declare  that  notice  should 
have  been  given  of  the  intention  to  apply  to  the  legislature  to 
have  it  passed.  Note  the  use  of  the  word  "  apply "  in  the 
constitution,  paragraph  9,  section  7,  article  IV.     That  which 
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is  devised  by  the  legislature  itself,  without  application  from 
any  one,  can  hardly  be  called  the  subject  of  such  a  notice. 
"Where  would  you  advertise  the  notice  to  be  given  for  this 
act?  Who  would  sign  it?  Do  not  these  considerati(»n8 
show  that  the  act  is  essentially  public  and  general  ?  It  relates 
to  officers  of  the  state,  not  to  any  municipal  government  or 
private  individual,  interest  or  concern.  The  legislature  should 
not  be  restricted  in  its  dealing  with  its  own  officers.  It  is  not 
a  parallel  case  to  legislaiion  intended  to  confer  corporate 
powers  upon  subdivisions  of  the  state;  and  the  reasoning  to 
be  applied  to  the  latter  class  of  cases  seems  inappropriate  to 
this  case. 

The  constitution  of  Indiana  expressly  requires  that  all 
general  laws  shall  have  a  uniform  operation  thioughout  the 
state.  So  do  the  constitutions  of  California,  Florida,  Georgia, 
Iowa,  Kansas,  Nevada  and  Ohio.  New  Jersey  has  no  such 
provision  except  as  to  the  assessment  of  taxes.  In  Indiana 
a  special  statute  is  defined  to  be  such  a  one  as  the  courts 
would  not  notice  unless  it  were  pleaded  and  pnoved  like  any 
other  fact.  Hingh  v.  State,  24  Ind.  28;  Railway  Co.  v. 
Nordyke,  27  Ind.  95.  An  act  relating  to  the  compensation 
of  certain  county  officers  in  New  York  county,  was  held  to 
be  neither  private  nor  local.  Conner  v.  Mayor,  5  N.  Y.  285 ; 
Williams  v.  People,  24  N.  Y.  405.  Such  an  act  concerns 
the  inhabitants  of  the  whole  state.  So  the  act  in  question 
concerns  the  whole  state.  It  is  a  general  and  complete 
change  of  policy  in  the  system  of  compensation  to  a  whole 
class  of  state  officers,  and  establishes  a  uniform  rule  applicable 
to  all  counties,  both  in  the  establishment  of  a  salary,  and  in 
the  method  and  times  of  payment,  as  well  as  in  the  disposition 
to  be  made  of  fees.  To  turn  aside  from  these  general  pur- 
poses of  the  act  to  criticise  it  because  of  its  failure  to  set  up  an 
arbitrary  and  artificial  classification  of  salaries  of  these  officers, 
seems  to  be  contrary  to  the  real  spirit  of  the  constitution, 
rather  than  in  accordance  with  it. 

It  is  respectfully  submitted  that  the  judgment  of  the  Su- 
preme Court  was  erroneous  and  should  be  reversed. 
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For  the  defendant  in  error,  Eugene  Stevenson, 

I.  The  act  of  March  12th,  1880,  {Pamph.  L.,p.  321,)  was  de- 
cided by  the  Supreme  Court  to  be  special,  and  therefore  within 
the  prohibition  of  paragraph  1 1  of  section  7  of  article  IV.  of 
the  amended  constitution.  Woodruff  v.  Freeholders  of  Pas- 
saic,  13  Vroom  533.  The  provisions  of  this  section  show  a 
plain  intent  of  the  constitution  to  compel  the  passage  of  gene- 
ral laws  on  the  subject  of  the  compensation  of  all  public 
oflScers.  The  propriety  of  having  this  subject  covered  by 
general  laws  cannot  be  questioned.  The  court  say,  in  Wood- 
ruf  V.  Freeholders,  supra,  that  "  there  can  be  no  difiBculty 
in  framing"  such  a  general  law  regulating  the  compensa- 
tion of  prosecutors.  Perhaps  it  may  be  questioned  whether 
the  law  in  question  is  not  one  "  regulating  the  internal  affairs 
of  counties."  If  the  legislature,  by  a  salary  acr,  can  practi- 
cally abolish  the  office  of  prosecutor  in  one  county  and  make 
it  a  very  important  and  lucrative  one  in  another,  such  legis- 
lative action  would  seem  to  be  directly  in  the  way  of  "regu- 
lating the  internal  affairs  of  counties." 

But  I  do  not  insist  or.  the  above  points.  I  only  refer  ta 
them  to  show  that  the  spirit,  at  least,  of  our  amended  consti- 
tution is  against  all  special  laws  affecting  the  compensation  of 
public  officers. 

II.  The  law  in  question  comes  within  paragraph  9,  and  is 
void  unless  the  "  public  notice"  prescribed  by  that  paragraph 
and  the  law  of  1-876  {Pamph.  L.,p.  11,)  was  duly  advertised. 
It  is  admitted  that  no  public  notice  whatever  was  given. 

1.  The  case  of  Woodi-nffv.  Freeholders,  supra,  decides  that 
the  act  in  question  is  a  special  act.  No  distinction  can  be 
taken  between  the  meaning  of  the  word  "  special "  in  para- 
graph 11  and  the  meaning  of  the  same  word  in  paragraph  9. 
The  two  paragraphs  are  close  together.  Paragraph  9  says 
that  "  no  private,  special  or  local  bill  shall  be  passed  "  with- 
out public  notice.  Paragraph  11  provides  that  in  certain 
cases  no  "  private,  local  or  special  laws"  shall  be  passed  what- 
soever.    The  word  "  special "  clearly  is  used  in  the  same  sense 
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iu  the  two  paragraphs,  and  therefore  I  submit  that  the  case 
-of  WoodruJBf  V.  Freeholders  decides  the  present  case. 

2.  If  any  law  or  bill  could  be  held  special  within,the  mean- 
ing of  paragraph  11,  but  not  special  within  that  of  paragraph 
^,  this  act  of  March  12th,  1880,  cannot  be  so  defined.  It  is 
within  the  reason  and  spirit  of  paragraph  9,  and  is  both  local 
and  special,  as  those  words  are  therein  used. 

(1.)  The  old  system  of  fees  for  convictions,  with  its  mani- 
fest disadvantages,  had  this  merit — that  it  gave  compensation 
in  proportion  to  the  work  done.  It  is  extremely  difficult  to 
frame  any  general  act  that  will  fairly  apply  even  to  the  coun- 
ties of  a  single  class,  except  by  allowing  compensation  iu  pro- 
portion to  the  number  of  criminal  cases.  The  amount  of 
business  as  indicated  by  the  criminal  statistics  of  each  county 
should  be  the  principle  upon  which  to  base  a  general  law 
regulating  the  compensation  of  prosecutors.  Any  law  based 
on  population  would  be  extremely  inequitable. 

The  law  does  not  pretend  to  be  based  on  any  principle.  It 
is  special  and  local  in  all  senses.  See  remarks  of  Parker,  J., 
iu  Woodruff  v.  Freeholders,  supra. 

I  respectfully  submit  that  this  act  of  1880  illustrates  the 
very  mischief  which  paragraph  9  was  intended  to  remedy. 
If  public  notice  had  been  given  in  the  newspapers  of  the  eight 
counties  named  in  tiie  law,  the  public  authorities  would  have 
been  informed  of  what  was  intended  to  be  done,  and  the  in- 
justice and  impolicy  of  fixing  §2000  as  the  salary  of  the 
prosecutor  of  the  third  county  in  the  state  might  have  been 
avoided. 

(2.)  There  is  a  peculiar  and  very  cogent  reason  for  requir- 
ing the  "  public  notice  for  a  law  changing  the  percentage  or 
allowance"  of  a  public  officer.  Such  a  law,  if  special  in  the 
sense  of  paragraph  11,  does  not  apply  to  persons  in  office. 
Therefore,  the  incumbent,  unless  he  expects  re-appointment 
or  re-election,  has  no  interest  in  such  laws.  After  the  suc- 
cessor comes  iu  no  change  can  be  made  even  with  full  notice 
and  advertisement. 

To  hold  this  act  of  1880  special  under  paragraph  11,  but 
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not  special  In  the  sense  of  paragraph  9,  would  therefore  be 
extremely  impolitic.  In  a  word,  if  a  law  is  special  so  as  to 
be  within  the  absolute  prohibition  of  paragraph  11,  a  fortiori 
should  it  be  held  special  within  the  qualified  prohibition  of 
paragraph  9, 

But  to  discuss  any  possible  distinction  between  the  m'eaning 
of  any  of  the  three  words  "private,"  "special,"  and  "local," 
as  used  in  paragraph  9  and  as  used  in  paragraph  11,  seems  a 
waste  of  time.  No  distinction  can  be  suggested.  The  case 
of  Woodruff  \.  Freeholders  of  Passaic,  supra,  in  deciding  this 
salary  act  of  1880  to  be  a  special  law,  therefore,  has  decided 
this  case. 

Van  Syckel,  J.  An  act  was  passed  March  12th,  1880, 
entitled  "An  act  to  provide  for  the  payment  of  fixed  annual 
salaries  to  the  several  prosecutors  of  the  pleas  of  this  state." 
The  first  section  provides  that  in  eight  counties  therein  named, 
of  which  Passaic  is  one,  the  prosecutors  of  the  pleas  shall  re- 
ceive fixed  annual  salaries  instead  of  fees.  The  salaries  given 
vary  in  amount,  the  highest  being  $7000  and  the  lowest  $400. 
Pamph.  L.  1880,  |).  321. 

At  the  passage  of  this  act  special  laws  existed,  which  had 
been  enacted  from  time  to  time,  providing  for  salaries  instead 
of  fees  to  the  several  prosecutors  of  all  the  other  counties. 
The  salaries  fixed  by  these  special  laws  also  varied  in  amount. 

The  third  section  of  the  act  of  March  12th,  1880,  provides 
"that  the  salaries  of  the  prosecutors  of  the  pleas  in  the  conn- 
ties  not  therein  specifically  named,  and  which  were  theretofore 
fixed  by  special  acts,  shall  be  continued  as  thus  established." 
Ste\'en<on  was  appointed  ]iro.secutor  of  Passaic  after  the  pas- 
sage of  this  act,  and  if  it  is  constitutional  it  regulates  his  com- 
pensation. 

The  first  question  involved  is  whether  this  is  a  special  and 
local  law  within  the  meaning  of  paragraph  11,  section  7,  of 
arti<rle  IV.  of  the  constitution  of  this  state. 

The  (iffect  of  the  act  is  to  abolish  the  fee  system  in  the  whole 
Btate,  and  in  this  respect  it  is  general  in  its  operation.     But  it 
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was  manifestly  the  intention  of  the  legislature  that  fixed  sal- 
aries should  be  substituted  for  the  fees  swept  away,  and  there- 
fore, unless  the  substitution  is  legally  made,  the  j>urpose  of 
the  legislature  would  not  be  effected  by  enforcing  it,  and  the 
entire  act  must  fall.  The  test  of  validity  is  whether  the  act 
is  local  in  respect  to  the  fixed  salaries  established  by  it.  To 
make  a  law  general  it  must  have  a  uniform  operation  upon 
some  general  principle  applicable  to  the  subject.  Thomas  v. 
Board  of  Canvassers,  5  Ind.  4. 

A  law  which  does  not  operate  equally  on  all  of  the  class  to 
which  it  relates,  but  creates  preferences  and  establishes  in- 
equalities, is  not  a  general  law.  Van  Riper  v.  Parsons,  11 
Vroom  1.  The  salaries  fixed  by  tliis  law  are  governed  by  no 
general  rule,  according  to  population  or  service  rendered.  It 
is  arbitrary,  and  creates  the  most  glaring  inequalities.  The 
salary  for  Passaic,  with  a  population  of  sixty-eight  thousand, 
is  $2000,  while  that  for  Union,  with  a  population  of  fifty-five 
thousand,  is  $3000,  and  $4000  for  Camden  with  a  population 
of  sixty-two  thousand. 

The  constitutional  amendment  was  designed  to  repress  such 
preferences,  and  to  secure  uniformity  in  legislation.  The 
grouping  together  in  a  single  act  of  a  number  of  special  or 
local  laws  does  not  constitute  a  general  law.  This  legislation 
is  not  general  in  its  operation  and  effect,  and  is  as  clearly 
within  the  constitutional  prohibition  as  if  eight  several  acts 
had  been  passed,  each  applying  to  one  of  the  counties  named 
in  the  act  of  March,  1880.  It  is  in  evasion  of  and  not  in 
conformity  with  the  requirement  of  the  fundamental  law. 
Woodruff  V.  Freeholders,  1 3  Vroom  633. 

This  law,  being  si)ecial  and  local,  can  it  be  adjudged  to  be 
void  for  failure  to  comply  with  the  amendment  to  the  consti- 
tution which  provides  that  no  private,  special,  or  local  bill 
shall  be  passed  unless  public  notice  of  the  intention  to  apply 
therefor,  and  of  the  general  object  thereof,  shall  have  been 
previously  given?  This  amendment  further  provides  that  the 
legislature,  at  the  next  session  after  the  adoption  thereof,  and 
from   time  to  time  thereafter,  shall   jirescribe    the  time  and 
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mode  of  giving  such  notice,  the  evidence  thereof,  and  how 
such  evidence  shall  be  preserved.  Prior  to  the  adoption  of 
this  amendment  it  had  been  declared  by  the  Supreme  Court 
of  this  state  in  Pangbatm  v.  Young,  3  Vroom  29,  that  an  en- 
rolled statute  of  this  state  carries  within  itself  conclusive 
evidence  of  its  own  authenticity.  The  provisions  of  the  con- 
stitution then  in  force,  prescribing  the  mode  of  legislative  pro- 
ceeding in  the  enactment  of  statutes,  were  that  all  bills  should 
be  read  three  times  in  each  house  before  the  passage  thereof; 
that  no  bill  or  joint  resolution  should  pass  unless  a  minority 
of  all  the  members  of  each  house  were  personally  present, 
agreeing  thereto ;  that  the  yeas  and  nays  of  the  members 
voting  on  such  final  passage  be  entered  on  the  journal  which 
each  house  is  directed  to  keep  of  its  proceedings  and  from 
time  to  time  to  publish. 

In  the  case  cited,  the  Chief  Justice,  in  a  very  able  opinion 
in  which  I  fully  concur,  held  that  the  minutes  of  the  two 
houses,  or  either  of  them,  although  kept  under  the  require- 
ment of  the  constitution,  could  not  be  received  to  show  that 
the  law  as  actually  voted  on  and  passed,  and  approved  by  the 
governor,  was  variant  from  that  filed  in  the  office  of  the  sec- 
retary of  state.  The  extremely  uncertain  character  of  the  evi- 
dence furnished  by  the  journals  was  discussed  by  the  court  in 
reaching  its  conclusion  that  the  mandates  of  the  constitution 
prescribing  the  mode  of  legislative  procedure  were  addressed 
to  the  legislative  branch  of  the  government  alone,  and  that 
judicial  inquiry  could  not  go  behind  the  sanctions  which  the 
legislature  had  provided  for  the  authentication  of  its  acts. 

Without  such  journals  it  would  be  impossible  for  legislators 
to  know  the  situation  of  the  vast  number  of  bills  before  them. 
Tke  inference,  therefore,  to  be  drawn  from  the  injunction  to 
keep  a  journal  is  that  it  is  intended  for  the  information  of  the 
legislative  body  alone,  and  not  for  the  perpetuation  of  testi- 
mony to  be  used  injudicial  investigation. 

After  this  decision  had  been  promulgated  the  constitutional 
amendment  now  involved  was  drafted.  It  was  agreed  to  by 
two  successive  legislatures,  canvassed  before  the  people,  an(4 
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adopted  by  popular  vote.  It  ranst  be  presumed  to  have  been 
carefully  drawn  to  effectuate  a  well-considered  object.  The 
members  of  the  commission  which  framed  it  had  before  them 
the  then  existing  clauses  of  the  constitution,  which  have  been 
adverted  to,  and  well  knew  the  interpretation  they  had  re- 
ceived. If  they  had  intended  that  the  legislature  should  be 
the  final  arbiter,  that  end  would  have  been  attained  under  the 
construction  adopted  in  Pangborn  v.  Young,  by  providing 
that  notice  should  be  given  and  that  the  legislature  should 
prescribe  the  time  and  place  of  giving  notice. 

The  superadded  words  in  an  instrument  subjected  to  the 
most  careful  consideration  of  many  legal  minds,  and  so  de- 
liberately adopted  as  a  constitutional  amendment,  must  be 
presumed  to  have  been  used  for  a  purpose  which,  without 
them,  would  not  have  been  expressed. 

The  injunction  in  the  amendment  is  that  at  the  next  ses- 
sion of  the  legislature  after  its  adoption  the  legislature  shall 
not  only  prescribe  the  time  and  mode  of  giving  notice,  but 
what  shall  be  the  evidence  thereof  and  liow  such  evidence 
shall  be  preserved.  Some  reasonable  meaning  must  be  ascribed 
to  this  language ;  it  cannot  be  rejected  as  surplusage. 

The  legislative  body  could  have  no  use  for  such  evidence 
after  the  bill  has  passed ;  nor  can  I  conceive  that  it  is  one  of 
the  functions  of  a  subsequent  legislature  to  resolve  itself  into 
a  court  to  try  a  question  of  fact  in  order  to  determine  whether 
a  prior  legislature  had  kept  within  the  constitutional  restraints. 
If  the  fact  of  giving  notice  could  not  be  thereafter  challenged 
in  the  courts,  the  evidence,  instead  of  being  preserved,  might 
as  well  be  cast  into  the  waste-basket.  The  only  purpose  for 
which  it  can  reasonably  be  believed  that  the  evidence  is  per- 
petuated is,  that  it  may  be  used  in  a  judicial  investigation 
whether  due  notice  lias  in  fact  been  given. 

There  is  no  uncertain  or  doubtful  implication  in  this  respect. 
The  preservation  of  the  proof  as  evidence  necessarily  implies, 
in  law,  its  competency  and  admissibility  in  courts  of  justice  ; 
as  clearly  so,  to  the  legal  mind,  as  if  it  had  been  so  expressed. 
Evidence  required  by  the  organic  law  to  be  preserved  after 
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the  legislature  has,  in  obedience  to  the  constitutional  mandate, 
perpetuated  it,  must  have  all  the  qualities  of  evidence  in  its 
ordinary  legal  acceptation  in  the  absence  of  words  of  exclu- 
sion and  of  express  limitation  to  some  specific  purpose. 
Otherwise,  after  the  law-maker  has  carefully  preserved  the 
evidence,  it  is  not  evidence,  and  thus  the  constitution  and  the 
law-maker  have  united  in  creating  something  which  is  nothing. 
In  my  judgment  the  intention  is  clearly  expressed  to  vest  in 
the  judicial  tribunals  the  power  to  arrest  the  aperation  of  laws 
passed,  in  the  haste  of  legislation,  without  the  requisite  notice. 

Such,  I  beJieve,  was  the  almost  universally-accepted  inter- 
pretation of  this  amendment  when  it  passed,  and  the  legisla- 
ture acting  upon  it  at  the  first  session  after  its  adoption  enacted 
the  law  now  upon  our  statute-book  for  its  enforcement. 

It  is  possible  that  the  legislature,  by  exercising  its  inge- 
nuity, might  prescribe  such  mode  of  proof  as  would  render 
the  right  of  review  in  the  courts  abortive,  but  constitutional 
guaranties  are  not  to  be  construed  upon  the  hypothesis  that 
legislators  will  be  astute  to  evade  them.  On  the  contrary,  we 
must  ascj-ibe  to  them  the  desire  to  enforce  them  in  the  most 
beneficial  manner. 

Whether  the  legislative  act  passed  in  this  instance,  to  effect 
the  object  of  this  amendment,  is  wisely  framed  to  that  end,  it 
is  not  pertinent  to  consider.  If  it  is  not,  the  infirmity  is 
chargeable  to  the  legislative  act  and  not  to  the  constitutional 
provision.  I  think  it  would  not  be  difficult  to  devise  a  mode 
of  preserving  the.  evidence  which  would  enable  courts  to  ad- 
judge, with  as  much  certainty  as  is  attainable  in  the  conduct 
of  human  afl'airs,  wliether  notice  was  duly  given. 

Under  the  statute  passed  by  the  legislature  to  enforce  this 
amendment,  {Rev.,  p.  1125,)  the  publication  of  an  act  in  the 
Pamphlet  Laws  is  prima  facie  evidence  that  legal  notice  was 
given.  The  only  counter-evidence  in  this  case  is  the  admis- 
sion of  the  parties  that  no  notice  was  given.  Courts  cannot 
act  upon  such  admissions  in  determining  the  constitutionality 
of  statutes.  Facts  may  be  admitted  by  parties  to  suits,  but 
the  law  cannot  be  made  or  abrogated  by  ngreeraent.     Whether 
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this  statute  is  law  or  not  law  can  be  adjudged  ouly  in  the 
mode  prescribed  by  the  legislature;  it  cannot  be  declared  to 
be  law  or  not  law  at  the  option  of  litigants.  Under  a  law 
properly  framed,  the  courts  will  have  the  probative  force  of 
record  evidence  to  guide  them  as  to  the  question  of  notice, 
and  thereby  all  uncertainty  will  be  eliminated. 

But  if  the  constitutional  requirement  as  to  notice  had  been 
observed,  in  my  opinion  it  violates  a  further  amendment  forbid 
ding  private,  special  or  local  laws  which  regulate  the  internal 
affairs  of  counties.  Such  internal  affairs  can  be  regulated  only 
by  general  laws.  This  law  attempts  to  fix  the  salary  of  the 
prosecutor  of  the  pleas  of  Passaic  county.  It  is  true  that  the 
prosecutor  represents  the  state  in  the  administration  of  the 
criminal  law,  and  while  the  administration  of  justice  within  a 
county  may  not  properly  be  termed  an  internal  affair  of  the 
county,  the  amount  of  compensation  which  public  officers  who 
administer  the  laws  shall  receive  from  the  county  treasury  is 
an  affair  which  concerns  the  county  alone,  and  not  the  state. 
This  statute  does  not  affect  the  administration  of  justice  in  any- 
wise ;  it  relates  wholly  to  the  salary  which  the  county  shall 
pay.  Those  who  control  the  county  finances  are  charged  with 
the  duty  of  raising  the  necessary  funds  to  pay  such  salaries, 
and  upon  such  laws  depend  the  extent  to  which  the  county 
shall  be  burdened  by  taxation.  In  no  respect  can  the  internal 
affairs  of  a  county  be  more  materially  regulated. 

Laws  relating  to  the  mode  of  paying  public  officers  by  the 
counties,  and  to  the  amount  of  compensation,  regulate  their 
internal  affairs  equally  whether  such  officers  are  engaged  in 
administering  justice  or  in  the  performance  of  other  functions 
within  the  county.  It  seems  very  clear  that  the  compensa- 
tion of  officers  of  the  latter  class  can  be  fixed  only  by  general 
laws.  The  reason  for  applying  a  different  rule  to  the  former 
class  should  be  very  clear. 

The  beneficial  operation  of  this  salutary  constitutional  pro- 
vision will  be  greatly  impaired  by  an  interpretation  which 
permits  inequalities  to  any  iextent  to  be  created  throughout 
the  state  by  special  and  local  laws  for  the  compensation  of 
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prosecutors  of  the  pleas  and  judges  of  the  Common  Pleas  of 
the  several  counties.  Such  a  construction  would  withdraw 
from  the  people  of  the  counties  the  protection  of  this  amend- 
ment where  it  is  most  needed.  The  imposition  of  the  salaries 
of  these  officers  upon  the  county  in  one  instance,  and  their 
payment  in  all  other  counties  out  of  the  state  treasury,  and 
the  payment  of  sa-lary  of  one  justice  of  the  Supreme  Court  by 
the  counties  in  which  he  presides  and  of  all  others  from  the 
state  treasury,  would  be  extreme  cases,  but  they  serve  to  show 
how  clearly  the  internal  affairs  of  a  county  may  be  controlled 
and  regulated  by  such  laws. 

If  laws  increasing  or  decreasing  the  annual  expenses  of  a 
county  are  to  be  regarded  as  laws  regulating  its  internal 
affairs,  then  surely  the  subject  matter  of  this  controversy 
must  be  governed  by  general  and  not  by  local  laws.  Such  I 
take  to  be  the  correct  interpretation  of  the  constitution.  The 
act  under  review  is  therefore  of  no  validity. 

The  judgment  below  should  be  affirmed. 

Magie,  J.  In  my  judgment  the  law  in  question,  which 
fixes  amounts  to  be  paid  to  prosecutors  by  particular  counties, 
(which  must  be  I'aised  by  taxation,)  is  obnoxious  to  the  pro- 
hibition of  the  constitution  against  private,  local  or  special 
laws  regulating  the  internal  affairs  of  counties.  I  concur  in 
the  views  expressed  in  the  prevailing  opinion  of  Justice  Van 
Syckel  on  this  subject,  and  on  that  ground  I  vote  to  affirm. 

Rked,  J.,  and  Parker,  J.,  concurred  in  the  above  view. 

Dixon,  J.  (dissenting.)  I  agree  with  the  majority  of  the 
court  in  thinking  that  the  law  under  consideration  is  local. 
Two  questions  therefore  arise :  First,  whether  it  violates  the 
constitutional  amendment,  forbidding  local  laws  which  regu- 
late the  internal  affairs  of  counties.  Secondly,  whether  it  is 
void  for  non-compliance  with  the  constitutional  amendment 
rofjiijring  that  no  [)rivate,  special  or  local  bill  shall  be  passed, 
uiil(!s.s  public  notice  of  the  intention  to  apply  therefor,  and 
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of  the  general   object   thereof,  shall   have   beeu    previously 
given. 

I.  Does  this  law  purport  to  regulate  the  internal  affairs  of 
the  counties  where  it  is  to  operate?  It  attemp£s  to  fix  the 
salary  payable  by  the  county  of  Passaic  to  the  prosecutor  of 
the  pleas  of  that  county.  Is  the  payment  of  that  salary  an 
internal  affair  of  the  county?  I  think  not:  The  compensa- 
tion of  the  prosecutor  is  a  necessary  incident  of  the  prosecu- 
tion of  crimes  within  the  body  of  the  county,  and  such  prose- 
cution cannot  properly  be  regarded  as  an  internal  affair  of 
the  county.  The  offences  to  be  prosecuted  are  violations  of 
state  laws,  committed  against  the  peace  of  the  state,  prosecuted 
in  tlie  name  of  the  state  by  an  attorney  of  the  state  before 
judges  appointed  by  the  state,  the  penalties  to  be  imposed  are 
inflicted  by  direct  authority  of  the  state  and  mainly  under 
state  supervision,  and  whether  in  any  case  they  shall  be  remit- 
ted is  determined  in  a  court  of  the  state.  These  things  have 
been  so  ever  since  the  commonwealth  existed ;  and  they  show, 
in  my  judgment,  that,  according  to  the  general  consent  of  our 
people,  the  repression  of  crime  in  each  county  concerns  the 
state  at  large  and  is  not  an  internal  affair  of  the  county.  The 
incidents  partake  of  the  character  of  the  principal. 

II.  Is  the  law  void  for  want  of  notice? 

With  regard  to  this  question,  I  think,  first,  that  whether 
notice  was  given  is  an  inquiry  not  open  to  judicial  considera- 
tion. Two  theories  exist  in  this  country  touching  the  effect  as 
evidence  of  a  document  found  in  the  legal  depository  of  laws 
and  regularly  certified  by  the  usual  authorities  to  have  become 
a  law.  One  is,  that  such  a  document  is'  prima  facie  a  law,  but 
that  the  courts  will  receive  other  evidence,  such  as  legisla- 
tive journals,  to  ascertain  whether  the  mandates  of  the  consti- 
tution as  to  the  mode  of  enacting  laws  were  observed  regarding 
it,  and  if  they  were  not,  will  adjudge  it  null.  The  other  is 
that  such  a  document  is  conclusive  evidence  of  its  being  a  law, 
BO  that  no  proof  can  collaterally  establish  the  contrary.  This 
latter  is  the  theory  which  has  been  adopted  in  New  Jersey 
{Pangborn  v.  Young,  3  Vroom  29,)  and  it  has  my  entire  con- 
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currence.  The  secretary  of  state  may  be  regarded  as  the  clerk 
of  the  legislative  department  of  the  government,  and  if  there 
appear  in  his  office  instruments  having  the  form  of  law  which 
have  not  been  adopted  by  the  legislature  as  law,  the  citizen 
aggrieved  must  go  to  the  legislature  for  redress,  just  as  he 
would  be  obliged  to  go  to  a  court  whose  records  falsely 
showed  a  judgment  against  him.  If  he  says  the  legislature  is 
not  in  session  and  cannot  act  until  his  injury  is  complete,  he 
may  be  answered  that  the  same  imperfections  attend  the 
methods  of  judicial  redress;  if  he  suggests  that  the  legislature 
is  not  or  will  not  be  willing  to  purge  its  records  from  false- 
hood, he  must  be  answered  that  it  would  be  indecent  for  courts 
to  act  on  such  suggestions.  The  behests  of  the  constitution  as 
to  the  mode  of  legislative  procedure  are  addressed  to  the  legis- 
lature itself,  and  when  that  department  of  the  government  has 
declared  that  in  accordance  with  those  behests  it  has  enacted  a 
law,  the  executive  and  judicial  departments  must  receive  that 
that  de<;Iai'ation  as  verity. 

But  while  this  is  conceded  to  be  the  rule  touching  all 
other  constitutional  provisions,  it  is  denied  as  to  this  amend- 
ment, because  the  clause  directs  the  legislature  to  prescribe 
what  shall  be  evidence  of  the  giving  of  notice  and  how  the 
evidence  shall  be  preserved.  The  argument  is  that  because 
the  evidence  was  to  be  preserved,  it  was  designed  to  have  it 
used  to  maintain  or  impeach  the  validity  of  the  law.  The 
constitution  does  not  itself  express  such  a  design;  it  is 
claimed  to  appear  by  inference  only.  The  reasons  for  such 
an  inference  seem  to  me  to  be  weak  and  to  have  been  substan- 
tially condemned  in  Pangborn  v.  Young,  ubi  supra.  There 
the  question  was  whether  the  court  would  permit  it  to  be 
shown  by  the  journals  of  the  legislature  that  the  alleged  law 
had  not  been  voted  for  by  a  majority  of  each  house.  The 
constitution  in  terms  commands  that  no  bill  or  joint  resolu- 
tion shall  pass  unless  there  be  a  majority  of  all  the  members 
of  each  body  personally  present  and  agreeing  thereto;  that 
the  yeas  and  nays  of  the  members  voting  on  such  final  pas- 
sage shall    he  entered   on  the  journal    which   each    house  is 
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directed  to  keep  of  its  proceedings  and  from  time  to  time 
publish.  Thus  there  was  the  express  mandate  of  the  constitu- 
tion, that  evidence  of  the  fact  should  be  made  by  entry  on  the 
journal  under  the  very  eye  of  the  house,  and  should  be  pre- 
served, by  publishing  it  to  the  world,  so  that  loss  would  be 
practically  impossible;  and  the  fact  to  be  evidenced  was  the 
very  essence  of  legislation.  Yet  these  careful  provisions  in 
the  text  of  the  constitution  itself  did  not  induce  the  court  to 
infer  that  the  validity  of  public  laws  depends  upon  such  evi- 
dence as  the  journals  afford.  Is  it  more  reasonable  to  draw  a 
parallel  inference  from  the  vague  provisions  now  under 
review,  which  concerns  only  a  preliminary  to  legislation  and 
commits  the  whole  subject  to  the  discretion  of  each  legislature  ? 
I  think  not. 

The  statute  passed  to  carry  out  this  amendment  well  exem- 
plifies the  danger  of  holding  that  the  question  whether  due 
notice  was  given  is  a  matter  for  judicial  revision.  It  directs 
{Rev.,  p.  1125,)  that  the  notice  shall  contain  a  correct  statement 
of  the  general  object  of  the  bill,  be  signed  by  at  least  one  of 
the  parties  who  intend  to  apply  for  its  passage,  and  be  pub- 
lished in  at  least  one  of  the  newspapers  printed  and  published 
in  every  county  wherever  said  bill  is  or  is  likely  to  take  effect, 
and,  if  no  newspaper  be  printed  and  published  in  said  county, 
then  in  a  newspaper  printed  and  published  in  some  adjoining 
county,  which  publication  shall  be  at  least  once  in  each  week 
for  four  consecutive  weeks  next  preceding  the  day  prescribed 
for  the  first  assembling  of  the  legislature  in  which  such  bill  is 
to  be  introduced.  It  further  directs  that  proof  of  the  publica- 
tion shall  be  made  by  an  oath  or  affirmation  in  writing  made 
by  the  publisher  or  agent  of  the  publisher  of  every  newspaper 
in  which  such  publication  was  made,  containing  a  copy  of  the 
notice  published,  which  shall  be  presented  with  such  bill 
when  introduced,  and  after  the  final  vote  upon  said  bill  shall 
be  filed  and  deposited  by  the  officers  of  the  legislature  in  whose 
hands  the  same  may  be  in  the  office  of  the  secretary  of  state, 
there  to  remain;  by  the  secretary  it  is  to  be  recorded. 
Whether  this  statute  is  within  constitutional  limits  and  hind- 
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iug  upou  legislatures,  while  it  stands,  may  well  be  doubted. 
The  constitution  is  satisfied  by  public  notice  given  previous  to 
the  passage  of  a  bill,  while  this  act  requires  such  notice  to  be 
given  before  the  assembling  of  the  legislature.  But  if  com- 
pliance with  this  statute  is  to  be  the  final  test  of  the  existence 
of  private,  special  j^nd  local  laws,  then,  first,  are  the  dangers 
of  defective  proof,  arising  out  of  the  neglect  or  unskillfulness 
of  inexpert  draftsmen ;  and,  secondly,  the  probability  that  a 
duty  to  be  performed,  not  at  a  specified  time,  but  only  after  a 
certain  event,  not  devolved  upon  any  particular  officer,  but 
^  divided  among  all  the  officers  of  the  legislature,  will  be  ob- 
served by  none.  After  the  supreme  power  of  the  state  has 
pronounced  its  sovereign  will,  the  operation  of  that  will  is  to 
be  kept  in  abeyance  until,  or  totally  defeated  unless,  an  un- 
designated official,  under  the  guidance  of  his  own  judgment, 
shall  happen  to  conclude  that  he  ought  to  file  a  printer's  affi- 
davit, which  somehow  has  got  into  his  hands.  But  if  it  be 
alleged  that  obedience  to  this  statute  is  not  requisite,  but  only 
obedience  to  the  constitution  that  public  notice  shall  be  given 
before  the  passage  of  the  bill,  then  the  answer  is  that  the  con- 
stitution manifests  a  design  to  entrust  to  the  legislature,  and 
not  to  the  courts,  the  right  to  say  what  shall  be  notice,  and  what 
the  evidence  of  it.  In  my  opinion,  this  entire  clause  is  ad- 
dressed to  the  judgment  and  conscience  of  the  legislative  bodies ; 
they  are  to  say,  and  say  conclusively,  as  they  pass  upon  each 
private,  special  local  and  bill,  whether  legal  notice  has  been 
given  ;  and  the  evidence  of  such  aotice  is  to  be  made  and  pre- 
served for  use  in  each  house  and  before  the  governor,  and 
thereafter,  if  at  all,  in  order  that  the  people  may  know 
whether  their  servants  have  regarded  constitutional  obliga- 
tions. To  tliat  effect  is  the  decision  in  Broadnax  v.  QrooiUf 
64  N.  a  244. 

As  a  check  upon  legislative  power,  the  clause  is  utterly  use- 
less; for,  in  fact,  no  bill  of  any  kind  does  nowadays  pass  either 
house  wjthout  public  notice  being  given,  both  by  its  public  in- 
truduction  and  by  newspaper  correspondents,  of  the  intention  to 
apply  for  it  and  its  general  object,  and  each  legislature  can  enact 
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that  this  notice  shall  be  sufficient,  and  that  the  conclusive  evi- 
dence of  it  shall  be  the  filing  with  the  secretary  of  state  of 
the  certified  bill.  "With  such  a  law  the  legislative  power 
would  stand  where  it  did  before  this  amendment  was  adopted. 

But,  secondly,  I  think  there  is  not,  in  the  present  case,  com- 
petent proof  that  due  notice  was  not  given.  The  only  evi- 
dence to  that  effect  is  the  admission  of  the  parties.  In  Illi- 
nois, where  the  courts  are  willing  to  go  behind  the  certified 
bill  to  see  whether  the  legislature  has  proceeded  according  to 
the  constitution  in  enacting  laws,  they  distinctly  repudiate  the 
admission  of  parties  as  proof  of  irregularity.  Happel  v.  Be)'- 
thauer,  70  III.  166.  The  point  for  decision  is  whether  what 
seems  to  be  a  public  law  closely  affecting  the  preservation  of 
the  public  peace,  which  is  certified  by  the  general  assembly, 
the  senate  and  the  governor  to  have  been  enacted  in  conform- 
ity with  all  the  requirements  of  the  constitution,  and  which, 
under  the  sanction  of  the  government,  has  been  promulgated 
as  law  to  all  the  citizens  of  the  state,  is  proved  not  to  be  law 
by  the  admission  of  two  suitors.  The  question  is  not  one  of 
private  concern  merely;  it  involves  the  enforcement  of  a 
public  statufe,  and,  in  this  case,  against  public  officers.  If, 
on  a  bill  for  divorce,  the  parties  should  stipulate  that  the  de- 
fendant was  to  be  taken  as  guilty  of  the  offence  charged,  the 
court  would  ignore  the  admission  because  the  public  is  in- 
terested in  the  maintenance  of  the  marriage  state.  The  en- 
forcement of  a  public  law  is  quite  as  important  to  the  i)ublic 
as  is  the  preservation  of  any  single  marital  bond.  The  proof 
to  defeat  the  law  should  therefore  be,  not  simply  evidence 
legal  against  the  nominal  parties,  but  proof  against  the  state, 
proof  of  the  absolute  fact,  proof  which  constrains  the  con- 
science of  the  court  to  adjudge  that  a  co-ordinate  branch  of 
the  government  has  transgressed  its  constitutional  bounds. 
This  proof  no  private  admission  can  furnish. 

My  conclusion,  therefore,  is  that  the  statute  before  us  was 
duly  passed  and  is  valid,  and  that  therefore  the  judgment 
below  should  be  reversed. 

Vol.  XVII.  13 
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Fw  affij-mance — Magie,  Parker,  Reed,  Van  Syckel, 
Clement,  Cole,  Paterson,  Whitaker.     8. 

For  reversal — The  Chancellor,  Dixon,  Knapp.    3. 


THE  STATE,  THE  JERSEY  CITY  GASLIGHT  COMPANY, 
PROSECUTOR,  V.  THE  MAYOR  AND  ALDERMEN  OF 
JERSEY  CITY. 

L  The  provisions  of  the  tax  law  of  1866  {Rev.,  p.  1156,  §  74,)  providing 
for  the  taxation  of  corporations,  are  not  repealed,  either  expressly  or 
by  implication,  by  section  105  of  the  Corporation  act  {Hev.,  p.  196,)  or 
the  supplement  thereto  of  1878  [Pamph.  L.  1878,  p.  61.) 

2.  The  shares  of  stock  of  the  Hudson  County  Gaslight  Company,  owned 
by  the  Jersey  City  Gaslight  Company  and  held  by  it  as  a  part  of  its 
assets,  are  not  taxable. 

In  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  see  16  Vroom  480. 

For  the  plaintiff  in  error,  Vredenburgh  &  Oarretson. 

For  the  defendants  in  error,  A.  L.  McDermott. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  This  suit  is  brought  to  test  the 
validity  of  an  assessment  of  tax  made  in  Jersey  City  against 
the  Jersey  City  Gaslight  Company  upon  certain  shares  of  the 
capital  stock  of  the  Hudson  County  Gaslight  Company,  owned 
by  the  former  company  and  held  by  it  as  part  of  its  assets. 
The  stock  was  received  by  it  as  consideration  for  certain 
property  sold  by  it  to  the  Hudson  County  Gaslight  Com- 
pany. That  comj)any  is  assessable  under  the  law  for  all  its 
property,  and   its  capital  stock  is  the  representative  of  that 
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property.  The  Jersey  City  company's  stock,  therefore,  was, 
in  fact,  when  the  assessment  in  question  was  made,  taxable 
in  tlie  hands  of  the  Hudson  county  company.  The  defend- 
ants. The  Mayor  and  Aldermen  of  Jersey  City,  claim  that, 
notwithstanding  this  fact,  the  Jersey  City  company  is  tax- 
able in  Jersey  City  for  the  stock.  It  is  obvious  that  if  this 
claim  be  allowed  the  stock  is  twice  taxed,  once  in  the  hands 
of  the  company  which  issued  it  and  again  in  the  hands  of  the 
holder.  The  Jersey  City  Gaslight  Company  insists  that 
under  the  provisions  of  the  tax  law  of  1866  it  is  protected 
against  assessment  for  the  stock  in  its  hands.  That  act  pro- 
vides {Bev.,  p.  1156,  §  74,)  that  all  private  corporations  of  this 
state,  except  banking  institutions  and  those  which,  by  virtue 
of  any  contract  in  their  charters  or  other  contracts  with  this 
state,  are  expressly  exempted  from  taxation,  and  except  mutual 
life  insurance  companies  specially  taxed,  shall  be  assessed  at 
the  full  amount  of  their  capital  stock  paid  in  and  accumulated 
surplus;  and  that  the  persons  holding  the  capital  stock  shall 
not  be  assessed  therefor.  While  on  the  one  hand  the  prosecu- 
tor in  this  case  claims  the  benefit  of  the  last  provision,  the 
defendants  on  the  other  insist  that  the  provision  was  repealed 
by  the  one  hundred  and  fifth  section  of  the  act  concerning 
corporations  {Rev.,  p.  196,)  passed  in  1875,  which  provides  that 
all  the  real  and  personal  estate  of  every  corporation,  with 
certain  exceptions,  in  which  gas  companies  are  not  included, 
thereafter  incorporated  by  any  act  of  the  legislature  or  by  the 
filing  of  a  certificate  or  otherwise  under  any  general  law  of  this 
state,  shall  be  taxed  the  same  as  the  real  and  personal  estate 
of  an  individual.  Tiie  section  was  amended  in  1878,  but  the 
amendment  consisted  merely  of  the  elimination  of  the  word 
"  hereafter  "  from  it.  So  that  it  thereafter  applied  to  all  cor- 
porations except  those  expressly  excepted. 

If  the  provision  in  question — the  direction  that  the  stock- 
holders shall  not  be  assessed  for  the  stock — contained  in  the 
act  of  1866  was  repealed  by  the  law  of  1875,  the  repealer 
must  have  been  by  implication,  for  there  was  none  in  express 
terms.     There  is  no  repealer  in  or  in  connection  with  it,  and 
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though  the  act  of  1878  contains  a  repealing  clause,  it  in  terms 
extends  only  to  all  acts  and  parts  of  acts  to  which  that  act  is 
a  supplement,  and  it  is  a  supplement  not  to  the  tax  law  but 
to  tlie  act  concerning  corporations.  But  while  those  acts  do 
not  expressly  repeal  anything  in  the  act  of  1866,  they,  by  im- 
plication, repeal  so  much  of  it  as  is  inconsistent  with  them. 
And  it  is  inconsistent  with  them  to  this  extent  and  no  more : 
it  provides  for  assessing  certain  corporations  for  the  full 
amount  of  their  capital  stock  paid  in  and  accumulated  surplus, 
while  they  provide  that  those  corporations  shall  be  assessed 
for  their  real  and  personal  estate  like  an  individual.  The  act 
of  1866  sometimes  worked  injustice  to  corporations  by  subject- 
ing them  to  a  tax  on  the  full  amount  of  their  stock  paid  in, 
making  no  allowance  for  impairment  of  capital,  and  the  de- 
sign of  the  laws  of  1875  and  1878  was  to  relieve  against 
that  hardship  by  establishing  a  fairer  and  better  method  of 
taxation  by  making  the  property  of  the  corporation  the  sub- 
ject of  taxation  instead  of  the  capital  stock  or  stock  and  sur- 
plus. The  intention  was  merely  to  substitute  the  one  method 
f»r  the  other  in  taxing  the  corporation.  Unless  this  construc- 
tion be  adopted  there  will  be  double  taxation — taxation  of  the 
properly  as  such  in  the  hands  of  the  company  and  of  the 
stock  whicJi  represents  it  in  the  hands  of  the  stockholders. 
While  double  taxation  of  the  same  property  in  different  forms 
in  different  hands,  if  it  be  in  accordance  with  statutory  re- 
quirement, is  not  invalid  merely  because  it  is  duplicate  taxa- 
tion, yet  a  construction  of  the  law  which  would  authorize 
such  double  assessment  is  not  to  be  adopted  unless  it  is 
required  by  the  express  terms  of  the  statute  or  by  necessary 
implication.  Cooley  on  Taxation  165.  In  other  words,  the 
court  will  not,  unless  constrained  to  do  so,  hold  that  the  leg- 
•islature  intended  to  impose  such  double  burden. 

Though  the  provision  of  the  act  of  1866,  that  the  stock- 
holders shall  not  be  taxed  for  the  stock,  has  been  characterized 
as  an  exemption,  it  is  not  such  in  any  sense.  It  is  merely  a 
declaration  of  the  intention  of  the  legislature  that  the  property 
of  the  corporation  being  taxable  in  the  hands  of  the  comj)any 


MAKCH  TERM,  1884.  197 

Sipple  V.  State. 

shall  not  be  again  taxed  in  the  hands  of  the  stockholders.  A 
provision  so  manifestly  just  will  not  be  held  to  be  repealed 
unless  the  intention  to  repeal  it  is  clearlj  apparent.  It  is 
neither  expressly  repealed  nor  is  it  repealed  by  implication,  for 
it  is  not  inconsistent  with  anything  contained  in  the  laws  of 
1875  and  1878.  Moreover,  it  is  in  accord  with  the  dictates 
of  justice  and  sound  public  policy.  The  provision  being  still 
in  force,  the  Jersey  City  company  is  entitled  to  its  protection. 
The  assessment  in  question  was  consequently  unlawful  and 
ought  to  be  set  aside.  The  judgment  of  the  Supreme  Court 
should  be  reversed. 

For  ajir-viance — None. 

For  reversal — The  Chancellor,  Depue,  Dixon, 
Knapp,  Parker,  Van  Syckel,  Clement,  Cole,  Patbr- 
SON,  Whitaker.     10. 


"WILLIAM  J.  SIPPLE,  PLAINTIFF  IN  ERROR,  v.  THE  STATE, 
DEFENDANT  IN  ERROR. 

1.  An  attempt  to  steal,  accompanied  by  an  overt  act  or  acts  towards  ita 
commission,  constitutes  an  attem|)t  to  commit  larceny. 

2.  The  overt  act  or  acts  must  be  such  as  will  apparently  result,  in  the 
usual  and  natural  course  of  events,  if  not  hindered  by  extraneous  caoses, 
in  the  commission  of  the  crime  itself. 

3.  Mere  preliminary  preparations  are  not  the  overt  acta  required. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  James  Flemming. 

For  the  defendant  in  error,  Charles  H,  Winjield. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.     The  defendant  was  indicted  for  aa 
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attempt  to  commit  the  crime  of  grand  larceny.  The  means 
which  he  adopted  were  such  that  if  the  parties  to  be  affected 
by  his  actions  had  done  wiiat  he  supposed  they  would  do  in 
consequence  thereof,  he  would  have  succeeded  in  his  attempted 
theft.  At  the  trial  the  court  ruled  and  charged  that  an  at- 
tempt to  steal,  accompanied  by  an  overt  act  or  acts  towards  its 
commission,  constituted  an  attempt  to  commit  larceny  under 
the  law,  and  further,  that  the  act  or  acts  done  towards  the 
commission  of  an  offence,  in  order  to  constitute  an  attempt, 
must  be  such  as  will  apparently  result,  in  the  usual  and  natu- 
ral course  of  events,  if  not  hindered  by  extraneous  causes,  in 
the  commission  of  the  crime  itself;  and  that  if  the  means  are 
apparently  adapted  to  the  end,  whether  those  means  are  or  are 
n»t  actually  such  as  to  be  necessarily  successful  if  employed, 
it  is  sufficient.  Also,  that  mere  preliminary  preparations  are 
not  the  overt  acts  required. 

There  is  no  error  in  the  rulings  or  charge,  and  the  judg- 
ment of  the  Supreme  Court  should  therefore  be  affirmed. 

For  affirmance — The  Chancellor,  Dixon,  Magie, 
Parker,  Reed,  Scudder,  Clement,  Cole,  Paterson, 
Whitaker.     10. 

For  reversal — None. 


JOSEPH  H.  ALLEN,  PLAINTIFF  IN  ERROR,  v.  THE  CAMDEN 
AND  PHILADELPHIA  STEAMBOAT  FERRY  COMPANY, 
DEFENDANT  IN  ERROR. 

A  passenger  upon  a  ferry-boat,  who  has  paid  his  fare  and  is  forcibly  and 
unlawfully  ejected  by  an  agent  of  the  company,  is  entitled,  by  way  of 
damages,  to  a  reason;ibie  couipensiition  for  the  indignity  and  conse- 
quent injury  to  his  feelings  on  being  thus  treated. 


On  error  to  the  Camden  Circuit  Court. 
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For  the  plaintiff  in  error,  D.  J.  Pancoaat. 
For  the  defendant  in  error,  Peter  L.  Vuorhees. 

The  Chancellor.  This  suit  was  brought?  for  the  re- 
covery of  damages  for  the  forcible,  unlawful  ejection  of  the 
plaintiff  by  the  defendant's  agent  from  the  defendant's  ferry- 
boat. At  the  trial  the  judge  charged  that  if  the  jury  should 
find  that  the  plaintiff  did  pay  his  fare,  the  damages,  under 
the  evidence  and  pleadings  in  the  cause,  should  be  only 
compensation  for  his  loss  of  time  for  the  period  that  he  was 
detained  from  his  business,  and  the  money  he  paid,  or  its 
equivalent,  to  go  across  the  river  at  the  Market  street  (an- 
other) ferry,  and  the  injury  (if  any)  to  his  clothing,  and  other 
actual  damages  (if  any),  and  that  it  was  not  a  case,  under  the 
evidence  and  pleadings,  in  which  they  legally  could  give  what 
are  termed  punitive,  vindictive  or  exemplary  damages,  and 
that  there  was  no  evidence  that  the  plaintiff  was  injured  in  his 
person.  The  plaintiff's  counsel  excepted  to  this  charge,  and 
requested  the  court  to  instruct  the  jury  that  if  they  should 
find  that  the  plaintiff  had  paid  his  fare  before  he  was  ejected 
from  the  boat,  he  would  be  entitled  to  be  awarded  a  fair  and 
reasonable  compensation  for  the  indignity  and  consequent  in- 
jury to  his  feelings  on  being  thus  treated,  but  the  court  re- 
fused, and  again  charged  on  the  subject  of  damages  as  above 
stated. 

The  charge  was  erroneous;  the  judge  should  have  charged 
as  requested.     The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Dlkon,  Knapp,  Maqie,  Reed,  Scuddeu,  Van  Syckel, 
Clement,  Cole,  Paterson,  Whitaker.     13. 
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WILLIAM  C.  HUTCHINSON,  PLAINTIFF  IN   ERROR,  v.  Wllr- 
LIAM  WARWICK,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  see  16  Vroom  61. 

For  the  plaintiff  in  error,  Chillon  Robbins. 

For  the  defendant  in  error,  G,  D.  W.  Vroom., 

The  Chancellor.  The  judgment  of  the  Supreme  Court 
in  this  case  should  be  affirmed  for  the  reasons  given  by  that 
court. 

Dixon,  J.  (dissenting.)  Hutchinson,  the  plaintiff  below, 
on  June  5th,  1880,  by  his  agent,  sold  a  bay  mare  to  Magahan 
for  $90,  for  which  the  latter  gave  his  two  notes  of  $45  each 
and  a  mortgage,  securing  the  same,  on  the  mare  sold  and  a 
sorrel  mare  belonging  to  him.  Magahan  was  a  hackman,  and 
wanted  the  mare  to  use  in  his  business  around  railroads;  hence 
it  was  important  to  him  that  she  should  be  accustomed  to 
locomotives,  and  to  effect  the  sale  the  agent  had  represented 
that  she  was  not  afraid  of  the  cars,  but  was  gentle  and  fit  for 
a  lady  to  drive.  This  representation  the  agent  knew  to  be 
false,  but  his  principal,  Hutchinson,  had  not  authorized  it, 
and  did  not  know  that  it  was  made. 

About  July  20th,  1880,  the  plaintiff,  Hutchinson,  and  the 
defendant,  Warwick,  bargained  for  the  sale  of  these  notes  and 
mortgage.  One  of  the  notes  was  then  past  due  and  protested, 
and  in  the  bargaining  Hutchinson  said  to  Warwick  that  there 
might  be  trouble  about  the  notes  and  mortgage;  thereupon 
Warwick  orally  agreed  with  Hutchinson  that  if  he  would  sell 
him  the  notes  and  mortgage  for  $45,  he,  Warwick,  "  would 
take  all  risks,  would  save  him,  Hutchinson,  harmless,  and 
would  not  get  him  into  any  scrape."  On  these  terms  the  sale 
was   concluded,  the   protested    note  was  handed    over,  and, 
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shortly  afterwards,  the  second  note,  having  been  in  the  mean- 
time also  protested,  was  likewise  delivered.  The  mortgage, 
being  on  file,  was  not  delivered,  nor  was  it  or  the  notes  form- 
ally assigned,  but  Hutchinson  authorized  "Warwick  to  use 
them  all  as  he  himself  had  had  the  right  to  do.  No  part  of 
the  $45  was  paid  until  after  the  sales  hereinafter  mentioned. 

About  July  30th,  1880,  Warwick,  using  the  name  of 
Hutchinson,  brought  replevin  on  his  mortgage  against  Maga- 
han  for  the  two  mares,  and  obtained  possession  of  them. 
Thereupon  Magahan  notified  Warwick  that  the  bay  mare  had 
been  sold  to  him  for  the  notes  and  mortgage  on  a  fraudulent 
representation,  that  he  desired  and  offered  to  rescind  the  sale 
and  surrender  the  bay  mare.  Warwick  refused  to  permit  the 
rescission.  Soon  afterwards,  Warwick,  at  private  sale,  sold 
the  sorrel  mare  for  $80  and  the  bay  mare  for  $55,  without 
making  any  attempt  to  sell  them  at  public  sale.  The  sorrel 
mare  was  then  worth  $150  and  the  bay  mare  $90.  In  Janu- 
ary, 1881,  Warwick  discontinued  the  replevin  suit. 

In  February,  1881,  Magahan  commenced  an  action  of  tres- 
pass on  the  case  against  Hutchinson,  alleging  the  sale  of  the 
bay  mare  on  the  false  representations  and  the  giving  therefor 
of  the  notes  and  mortgage,  Magahan's  offer  to  rescind  on  the 
discovery  of  the  fraud,  Hutchinson's  refusal,  and  his  conver- 
sion of  both  mares  to  his  own  use.  Warwick  conducted  the 
defence  of  this  suit  in  Hutchinson's  name.  The  judgment 
was  in  Magahan's  favor,  for  $150  damages  and  $7.13  costs. 

Hutchinson,  having  paid  that  judgment,  brought  the  pres- 
ent suit  against  Warwick,  claiming  indemnity  under  War- 
wick's agreement,  above  reciteil.  He  succeeded  before  the 
justice  and  in  the  Common  Pleas,  but  in  the  Supreme  Court 
his  judgment  was  reversed  upon  the  ground  that  the  contract 
of  indemnity  was  to  be  regarded  as  prospective  only,  relating 
to  acts  done  under  the  assignment,  while  the  damages  re- 
covered by  Magahan  against  Hutchinson  resulted,  in  law, 
from  the  fraudulent  representation  only,  which  preceded  the 
assignment. 

This  last  proposition  seems  to  me  to  be  erroneous.     Those 
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damages  did  not,  in  law  or  in  fact,  result  from  the  fraudulent 
representations.     There  are  several  reasons  for  this  statement. 

First.  The  case  shows,  and  in  the  trial  of  Magahan  v. 
Hutchinson  it  appeared  as  a  fact,  that  the  fraudulent  repre- 
sentations to  the  former  were  made  by  Hutchinson's  agent, 
Hutchinson  himself  being  innocent  of  the  transaction.  Before 
the  present  case  was  decided  b)'^  the  Supreme  Court,  it  had 
become  settled  law  in  that  court  that  "an  innocent  vendor 
cannot  be  sued  in  tort  for  the  fraud  of  his  agent  in  effecting  a 
pale;  that  in  such  a  juncture  the  aggrieved  vendee  has  at  law 
two,  and  only  two,  remedies :  the  one  being  a  rescission  of  the 
contract  of  sale  and  a  reclamation  of  the  money  paid  by  him 
from  the  vendor ;  the  other,  a  suit  against  the  agent  founded 
on  the  deceit."  Kennedy  v.  McKay,  14  Vroom  288.  The 
action  of  Magahan  v.  Hutchinson  was  not  in  pursuit  of  either 
of  these  remedies,  and  consequently,  if  it  was  rested  on  the 
fraud,  it  was  untenable. 

Secondly.  The  state  of  demand  in  Magahan  v.  Hutchinson 
does  not  purport  to  claim  damages  for  the  fraudulent  repre- 
sentations. These  representations  are  indeed  alleged,  but  only 
by  way  of  inducement,  to  show  Magahan's  right  to  rescind 
the  bargain  and  revoke  his  mortgage,  and  thus  establish  the 
illegality  of  the  acts  by  which  he  was  deprived  of  his  sorrel 
mare.  The  pleading  sets  out  the  fraudulent  sale  and  the 
giving  of  the  mortgage  thereon,  the  effort  of  Magahan  to  re- 
scind, Hutchinson's  refusal  to  acquiesce  in  the  rescission  and 
his  conversion  of  the  mares  under  the  mortgage.  In  an  action 
for  the  fraud  none  of  these  averments  save  the  first  could 
have  had  any  legal  place.  There  is  no  suggestion  in  the  com- 
plaint that  the  fraud  gave  Magahan  any  other  right  against 
Hutchinson  than  that  of  rescission,  or  that  his  damages  sprang 
out  of  any  other  wrong  than  the  conversion  of  his  mare. 

Thirdly.  If  Magahan's  right  of  action  against  Hutchin- 
son for  the  fraud  were  conceded,  his  damages  would  be  only 
the  difference  between  the  value  of  the  bay  mare,  as  she  was 
when  sold,  and  what  would  have  been  her  value  if  she  had 
been  as  represented.     There  was  not,  in  the  case  of  Magahan 
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V  Hutchinson,  the  slightest  evidence  as  to  this  difference,  yet 
the  judgment  was  for  ,M50.  Such  a  result  is  inexplicable  on 
the  theory  that  the  suit  was  based  upon  the  fraud,  but  it  was 
manifestly  just  if  the  action  was  brought  for  the  conversion 

of  the  sorrel  mare.  * 

Turning,  then,  from  the  view  taken  in  the  Supreme  Court, 
let  us  see  whether  the  case  evinces  such  conduct  on  the  part 
of  Warwick  as  was  a  breach  of  his  contract  to  indemnify,  and 
caused  the  damages  which  Hutchinson  had  to  pay.  I  think 
it  does,  in  two  respects. 

First      On  the  demand  of  Magahan,  Warwick  was  bound 
to  assent  to  the  rescission  of  the  original  sale,  and  to  surrender 
the  notes  and  the  sorrel  mare.     The  citation  of  Kennedy  v. 
McKay,  ubi  supra,  is  sufficient  to  show  that  this  would  have 
been  Hutchinson's  duty  had  he  been  in  possession.    Warwick  s 
rights  were  no  better  than  Hutchinson's.     Warwick  was  not 
a  bona  fide  holder  of  the  notes  for  value  before  maturity. 
When  he  bargained  for  their  purchase  he  had  actual  notice 
from  Hutchinson  that  there  might  be  trouble  about  them  and 
the  mortgage.     He  knew  that  all  these  instruments  had  been 
given  in  the  same  transaction,  and  one  of  the  notes  was  al- 
ready dishonored  when  he  bought  them.     He  gave  no  value 
for  them  until  botli  notes  were  past  due  and  he  had  been  in- 
formed that  they  had  been  procured  by  fraud.     So  that  he 
was  affected  by  every  ingredient  of  a  tainted  title.     It  was 
therefore  his  legal  duty  to  acquiesce  in  the  rescission.     His 
refusal  to  do  so,  and  his  retention  of  Magahan's  mare,  consti- 
tuted the  wrong  for  which  Hutchinson  was  sued.     Had  that 
suit  been  brought  against  Warwick,  he  could  not  have  escaped 
responsibility.     It  was  maintainable  against  Hutchinson  only 
because  Warwick  had  acted  in  his  name. 

Secondly.  If  Warwick  was  entitled  to  enforce  the  mort- 
gage he  was  bound  either  to  sell  the  mares  at  a  fair  public 
sale  or  to  sell  them  for  a  fair  price.  He  did  neither.  He 
chose  to  sell  at  private  sale,  and  realized  for  the  bay  mare  ^55, 
when  it  was  worth  $90,  and  for  the  sorrel  mare  $80,  when  it 
was  worth  $150.     Had  he  sold  the  bay  mare  for  her  value, 
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his  notes  would  have  been  thereby  satisfied  and  Magahan 
would  have  got  back  his  own  mare  without  loss,  and  the  suit 
against  Hutchinson  would  not  have  been  brought.  This 
illegal  conduct  on  the  part  of  Warwick,  while  it  was  not  in 
law  the  basis  of  Magahan's  action,  was  the  real  source  of  the 
loss  which  one  of  these  parties  must  necessarily  bear.  War- 
wick's contract  obliges  hira  to  bear  it. 

These  considerations,  I  think,  make  it  evident  that,  in  vio- 
lation of  his  agreement,  Warwick  did  "get  Hutchinson  into 
a  scrape,"  and  that  he  now  should  be  compelled  to  "save  him 
harmless." 

In  ray  opinion,  the  judgment  of  the  Supreme  Court  should 
be  reversed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Parker,  Scudder,  Cole,  Whitaker.     6. 

For  reversal — Dixon,  Knapp,  Magie,  Clement,  Pat- 

ERSON.      5. 


NELSON  WILLIAMSON,  COLLECTOR,  PLAINTIFF  IN  ERROR, 
V.  THE  STATE,  THE  MAYOR,  &c.,  OF  NEW  BRUNSWICK, 
PROSECUTORS,  DEFENDANTS  IN  ERROR. 

On  error  to  the  Supreme  Court.     For  opinion  of  the  Su- 
preme Court,  see  15  Vroom  165. 

For  the  plaintiff  in  error,  John  S.  Voorhees. 

For  the  defendants  in  error,  Howard  McSherry. 

The  Chancellor.     The  judgment  in  this  case  should  be 
affirmed  for  the  reasons  given  by  the  Supreme  Court. 
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Paterson,  J.  (dissenting.)    This  judgment,  in  my  opinion, 
should  be  reversed,  fur  the  reason,  first,  because  the  land  was 
conveyed  under  a  contract  for  a  special  purpose,  authorized  by 
an  act  of  the  legislature  and  that  act  incorporated  in  the  deed  ; 
and  second,  because  no  law  could  have  intended  that  lands 
owned  and  used  for  any  purpose  by  one  municipality,  within 
the  territory  of  another,  should  be  exempt  from  taxation. 
Under  the  circumstances  of  this  case,  such  a  statutory  con- 
struction will  impair  and  destroy  what  I  must  regard  as  a 
solemn  right  of  contract  between  the  parties,  sanctioned  by 
state  legislation.     With  the  guaranty  of  that  high  authority 
no  iudicial  decree  should  interfere  unless  the  grantees  be  re- 
quired to  reconvey  the  property  and  place  that  in  the  same 
situation  in  which  it  stood  before  the  deed  was  passed.     I 
am   very  clear  that  any  other  result   must  work   great  in- 
justice to  the  township  of  North  Brunswick,  and  therefore 
cannot  affirm  the  judgment  below. 

For  affirmance-THB  CHANCELLOR,  Chief  Justice, 
Depue,  Magie,  Parker,  Reed,  Scudder,  Van  Syckel, 
Clement,  Cole,  VVhltaker.     12. 

For  reversal— Paterson.     1. 


SIMON  W.  NUNN,  COLLECTOR,  PLAINTIFF  IN  ERROR,  v.  THE 
STATE  THE  PORT  COLDEN  BUILDING  AND  LOAN  AS- 
SOCIATION, PROSECUTOR,  DEFENDANT  IN  ERROR. 

JOHN  D\LRYMPLE,  COLLECTOR.  PLAINTIFF  IN  ERROR,  v. 
THE  STATE,  THE  PORT  COLDEN  BUILDING  AND  LOAN 
ASSOCIATION,  PROSECUTOR,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court.     For  opinion  of  the  Su- 
preme  Court,  see  16  Vroom  354. 
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For  the  plaintiffs  in  error,  J.  O.  Shipman  &  Son. 

For  the  defendant  in  error,  Osca7'  Jeffery. 

The  Chancellor.  The  judgments  in  these  cases  should 
be  affirmed  for  the  reasons  given  by  the  court  below,  the  Su- 
preme Court. 

For  affirmance  —  The  Chancellor,  Chief  Justice 
Dixon,  Knapp,  Reed,  Scudder,  Clement,  Cole,  Pat- 

ERSON,  WhITAKER.       10.  , 

For  reversal — None. 


BENJAMIN  JORDAN,  PLAINTIFF  IN  ERROR,  v.  THE  NEW 
YORK,  LAKE  ERIE  AND  WESTERN  RAILROAD  COM- 
PANY, DEFENDANT  IN  ERROR. 

On  error  to  Hudson  Circuit. 

For  the  plaintiff  in  error,  John  W.  Herba't,  Jr. 

For  the  defendant  in  error,  Cortlandt  Parker. 

The  Chancellor.  The  error  which  is  alleged  to  have 
been  committed  in  this  case  was  in  the  nonsuiting  of  the 
plaintiff  for  having,  by  his  own  negligence,  contributed  to  the 
injury  for  damages  for  which  the  suit  was  brought.  I  am 
of  opinion  that  there  was  no  error  in  the  judicial  action  com- 
plained of,  and  think,  therefore,  that  the  judgment  of  the 
Circuit  Court  should  be  affirmed. 

For  ajlrmance  —  The  Chancellor,  Chief  Justice, 
Depue,  Reed,  Scudder,  Van  Syckel,  Paterson.     7. 

For  reversal — DixoN,  Maqie,  Parker,  Clement,  Colb, 
Whitaker.     6. 
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STATE,  ANDREW  H.  GREEN  ET  AL.,  EXECUTORS,  PROSE- 
CUTORS, PLAINTIFFS  IN  ERROR,  v.  CONRAD  A.  HOTA- 
LING,  ET  AL.,  COMMISSIONERS,  DEFENDANTS  IN  ERROR. 

On  error  to  the  Supreme  Court.  For  opinion  of  the  Su- 
preme Court,  see  15  Vroom  347. 

For  the  plaintiffs  in  error,  Spencer  Weart  and  James  B. 
Vredenhurgh. 

For  the  defendants  in  error,  W.  S.  Stuhr  and  Leon  Abbett. 

The  Chancellor.  The  judgment  in  this  case  should  be 
affirmed  for  the  reasons  given  by  the  court  below. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Knapp,  Magie,  Reed,  Scudder,  Clement,  Cole,  Pat- 
erson,  Whitaker.     10. 

For  reversal — None. 


THE  DRIGGS  DRAINAGE  COMPANY,  PLAINTIFFS  IN  ERROR, 
V.  THE  STATE,  JOHN  KEAN  ET  AL.,  PROSECUTORS,  DE- 
FENDANTS IN  ERROR. 

Error  to  the  Supreme  Court.     For  opinion  of  the  Supreme 
Court,  see  16  Vroom  91. 

For  the  plaintiffs  in  error,  F.  W.  Stevens  and    Cortiandt 
Parker. 

For  the  defendants  in  error,  J^ohn  W.  Taylor. 
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The  Chancellor.  The  judgment  of  the  Supreme  Court 
in  this  case  should  be  affirmed  for  the  reasons  given  by  that 
court. 

For  ajirmance — The  Chancellor,  Chief  Justice, 
Depue,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Paterson,  Whitaker.     11. 

For  reversal — None. 


THE  NEW  YORK,  LAKE  ERIE  AND  WESTERN.  RAILROAD 
COMPANY,  PLAINTIFF  IN  ERROR,  v.  JAMES  H.  COOK- 
SON,  DEFENDANT  IN  ERROR. 

Error  to  the  Supreme  Court.  For  opinieu  of  Supreme 
Court,  see  16  Vooom  302. 

For  the  plaintiff  in  error,  A.  Zabrishie. 

For  the  defendant  in  error,  J.  A.  MoGrath. 

The  Chan«ellor.  The  judgment  of  the  Supreme  Court 
should  be  affirmed  for  the  reasons  given  by  that  court. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Depue,  Knapp,  PAKKEii,  Reed,  Scudder,  Van  Syokel, 
Clement,  Cole,  Patehson,  Whitaker.     12. 

For  reversal — Xono. 
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THE  STATE,  CHRISTOPHER  STAATS  ET  AL,  PROSECUTORS, 
PLAINTIFFS  IN  ERROR,  v.  THE  INHABITANTS  OF  THE 
BOROUGH  OF  WASHINGTON  IN  THE  COUNTY  OF  WAR- 
REN, DEFENDANTS  IN  ERROR. 

Error  to  the  Supreme  Court.  For  opinion  of  the  Supreme 
Court,  see  16  Vroom  318. 

For  the  plaintiffs  in  error,  Henry  8.  Harris. 

For  the  defendants  in  error,  Oscar  Jeffery. 

The  Chancellor.  The  judgment  of  the  Supreme  Court 
in  this  case  should  be  affirmed  for  the  reasons  given  by  that 
court. 

For  affii-mance — The  Chancellor,  Chief  Justice, 
Depue,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Paterson,  Whitaker.     11. 

For  reversal — None. 
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JOSEPH    W.    PLUME,    ADMINISTRATOR    OF    PHILIP    Mo- 
MAHON,  DECEASED,  v.  THE  HOWARD  SAVINGS  INSTI- 
TUTION. 

A  decree  of  the  Orphans'  Court,  granting  letters  of  administration,  founded 
on  a  petition  and  proofs,  presenting  a  colorable  case,  of  the  decease  of 
the  alleged  intestate,  and  as  to  his  residence,  cannot  be  called  in  ques* 
tion  in  a  collateral  proceeding. 


Oq  case  certified  from  Essex  Circuit. 

At  the  trial  of  the  issues  iu  the  above-stated  cause  before 
the  court,  without  a  jury,  the  following  proofs  were  made : 

I.  That  on  August  29th,  1857,  one  Philip  McMahon  de- 
posited with  the  defendants,  a  savings  institution  at  Newark, 
the  sum  of  §1000,  and  an  account  with  him  iu  that  name  and 
as  No.  105  was  then  opened.  He  received  a  deposit-book,  of 
which  the  exhibit  Deposit  Book  No.  104  shows  the  form. 
Drafts  to  the  amount  of  $338  have  been  made  against  the  ac 
count  and  charged  against  it  on  the  books  of  the  bank.     The 
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drafts  were  as  follows:  1861,  May  7th,  $130;  October  26th, 
$100;  1862,  April  2d,  $58;  July  9th,  $100.  The  amount 
now  standing  to  the  credit  of  the  account  is  $3091.47. 

II.  On  Se()tember  11th,  1883,  the  Orphans'  Court  of  the 
county  of  Essex  granted  letters  of  administration  to  plaintiff 
on  the  estate  of  Philip  McMahon,  and  copies  of  the  letters 
and  of  the  record  of  the  proceedings  before  the  Orphans' 
Court  on  the  grant  of  the  letters  are  set  out. 

III.  No  proof  of  Philip  McMahon  being  in  fact  dead,  either 
at  this  time  or  at  the  time  of  granting  the  letters,  was  offered 
before  the  court  on  the  trial,  or  before  the  Orphans'  Court  on 
the  grant  of  the  letters,  unless  the  presumptions  of  law  arising 
from  the  proofs  and  evidence  before  the  Orphans'  Court  show 
such  proof,  and  are  conclusive  on  that  point. 

IV.  Demand  for  payment  of  the  balance  to  Philip  Mc- 
Mahon's  creditors  has  been  made  by  plaintiff  upon  defend- 
ants, but  payment  has  been  refused  upon  the  ground  that  the 
record  of  plaintiff's  appointment  is  not  sufficient  to  establish 
plaintiff's  title  to  the  fund,  and  to  protect  them  against  any 
demand  which  may  be  made  by  Philij)  McMahon  himself  (if 
he  be  alive,)  or  any  persoiis  claiming  under  him. 

The  book  of  deposit  has  not  been  produced,  but  the  bank 
do  not  insist  upon  their  right  to  the  production  of  the  deposit- 
book  under  the  by-laws,  provided  payment  to  the  plaintiff  in 
this  case,  under  the  letters  granted  him,  will  protect  them 
against  any  other  persons  who  hereafter  may  produce  or  claim 
payment  under  the  same.  Neither  party  has  any  information 
as  to  where  the  deposit-book  now  is.  It  has  not  been  pro- 
duced or  delivered  to  defendants. 

V.  The  pleadings  in  the  cause  are  on  the  part  of  the  plain- 
tiff the  common  counts  as  administrator,'  with  profert  of 
letters;  upon  the  part  of  the  defendant: 

1.  Ne  ungues  administrator. 

2.  That  Philip  McMahon,  at  the  time  of  his  death,  was  not 
a  resident  of  the  couuty  of  Essex. 
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3.  That  Philip  McMahoa  did  not  die  intestate  a  non-resi- 
dent of  the  state. 

The  pleadings  on  either  side  may  be  added  to  or  amended 
at  the  hearing  in  the  Supreme  Court  if  necessary,  in  order  to 
determine  the  real  question  in  controversy  included  in  the 
questions  certified. 

VI.  The  following  papers  were  evidence  in  the  cause,  and 
may,  together  with  the  evidence,  be  referred  to  by  either  party 
if  necessary. 

1.  Copy  of  McMahon's  account  in  bank. 

2.  Original  deposit-book  No.  104,  containing  by-laws  in 
reference  to  deposits,  &c. 

3.  Reoord  of  proceedings  in  Orphans'  Court  on  grant  of 
letters. 

4.  Letters  of  plaintiff. 

Upon  the  above  case,  the  following  questions  were  certified 
to  the  Supreme  Court  for  decision,  by  the  judge  of  the  Circuit 
Court : 

1.  Whether  payment  to  the  plaintiff  of  the  amount  stand- 
ing to  the  credit  of  the  account  of  Philip  McMahon  by  the 
defendants,  upon  his  title  as  shown  by  the  record  and  proceed- 
ings in  the  Orphans'  Court,  will  be  a  bar  to  the  future  re- 
covery of  the  same  by  Philip  McMahon  or  any  person  or  per- 
sons, other  than  the  plaintiff,  claiming  under  him. 

2.  Whether,  upon  the  proofs,  the  plaintiff  is  entitled  to 
recover. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 

For  the  plaintiff,  Wm.  >S'.  Gummere. 

The  solution  of  the  questions  certified  in  this  case  depends 
mainly  upon  whether  the  presumption  of  death,  raised  by  a 
seven-years'  absence  from  this  state,  authorizes  the  granting 
of  letters  testamentary  or  of  administration,  (as  the  case  may 
be),  when  the  facts  which  raise  the  presumption  of  death  are 
shown  to  exist. 
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If  the  statutory  presumption  of  death  raised  by  a  seven- 
years'  absence,  does  not  authorize  the  granting  of  such  letters^ 
then  the  plaintiff  in  this  suit  is  not  entitled  to  recover;  but  if 
the  authority  exists  where  the  presumption  exists,  then  the 
questions  certified  should  be  answered  in  the  affirmative. 

I  submit  the  following  propositions  : 

I.  That  the  statute  of  1797  {Rev.,  p.  294,)  authorizes  the 
appointment  of  an  administrator  (or  the  granting  of  letters 
testamentary),  upon  proof  of  absence  from  the  state  for  sevea 
years;  and 

II.  That  this  is  so  even  where  the  absentee  is  a  non-resi- 
dent, provided  such  absentee  has  assets  in  this  state. 

III.  That  the  Orphans'  Court  of  the  county  in  which  such 
non-resident  absentee  has  assets  has  power  to  appoint  such 
administrator  in  cases  where  there  is  a  dispute  concerning  the 
right  of  administration,  and  that  it  is  not  bound  to  appoint 
the  person  who  makes  application  for  the  purpose,  but  can 
appoint  a  third  person. 

IV.  That,  in  order  to  authorize  the  Orphans'  Court  to 
appoint  such  administrator,  it  is  not  necessary  to  prove,  affir- 
matively, before  the  court,  that  the  non-resident  absentee  left 
no  will. 

V.  That  it  is  not  necessary  that  the  existence  of  the  juris- 
dictional facts  which  authorize  the  Orphans'  Court  to  make 
the  appointment,  should  appear  in  the  recitals  of  the  decree 
settling  the  right  of  administration,  or  in  the  record  of  the 
proceedings. 

VI.  That  the  plaintiff  in  this  suit  is  the  duly  appointed 
administrator  of  Philip  McMahon,  and,  as  such,  is  entitled  to 
sue  for  and  recover  from  the  defendants  the  amount  of  the 
deposit  of  said  Philip  McMahon. 

That  upon  payment  of  said  deposit,  the  defendants  will  be 
fully  protected  against  any  claim  for  the  same  which  may 
afterwards  be  made  against  them  by  Philip  McMahon,  or 
any  ^irf'reon  claiming  under  him;  and  that  the  plaintiff  wa& 
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not  bound  to  prove  before  the  Circuit  Court,  in  this  suit,  the 
death  of  Philip  McMahon  in  any  way  except  by  putting  in 
evidence  his  letters  of  administration. 

I.  The  statute  of  1797  authorizes  the  appointment  of  an 
administrator  (or  the  granting  of  letters  testamentary)  upon 
proof  of  absence  for  seven  years. 

At  common  law  (irrespective  of  the  statute)  proof  of  the 
fact  that  a  person  was  absent  and  unheard  of  for  seven-years, 
was  proof  that  he  was  dead.     Thorne  v.  Rolff,  Dyer  185  a. 

And  the  statute  was  meant  to  convert  what,  before  its 
passage,  had  been  a  mere  presumption  of  fact  into  a  presump- 
tion of  law.     Oshom  v.  Allen,  2  Duicher  390. 

The  language  of  the  statute  is  very  broad ;  it  says  that  a 
person  absenting  himself  from  this  state,  &c.,  for  seven  years, 
"  shall  be  presumed  to  be  dead,  in  any  case  wherein  his  death 
shall  come  in  question,  unless  proof  be  made  that  he  was  alive 
within  that  time." 

The  statute  was  meant  not  only  to  affect  the  status  of  the 
person,  but  also  of  his  property  ;  and  the  latter  was  its  princi- 
pal object ;  all  the  cases  under  the  act  show  that  this  is  so. 
Wambaugh  v.  Schenck,  Penn.  *229 ;  Hamilton  v.  Ross,  1 
Halst.  Ch.  465 ;  Executors  of  Clark  v.  Canjield,  2  McCarter 
119 ;  Osborn  v.  Allen,  2  Dutcher  388,  are  all  cases  where  the 
question  for  determination  was  whether  the  plaintiff  was  en- 
titled to  property  which  would  have  been  the  absentee's  if  he 
had  been  alive,  and  were  all  decided  in  favor  of  the  parties 
claiming  the  property. 

It  is  the  duty  of  the  probate  courts  to  grant  letters  testa- 
mentary, or  of  administration  of  the  estates  of  all  decedents ; 
that  being  so,  when  the  law  declares  a  person  to  be  dead,  it 
follows  as  a  necessary  sequence  that  the  probate  court  must 
grant  the  letters  upon  j)roof  made  before  it  of  the  necessary 
facts. 

Any  other  result  would  discharge  the  debts  due  to  such  a 
decedent  and  prevent  his  next  of  kin  from  enjoying  any 
beqefit  from  his  personal  estate. 

The  statute  says  that  a  person  absenting  himself,  &c.,  shall 
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be  presumed  to  be  dead  in  any  case  where  his  death  shall  come 
in  question.  It  needs  no  argument  to  show  that  the  vital 
question  before  the  Orphans'  Court,  in  the  case  in  hand,  was 
whether  Philip  McMahon  was  dead ;  that  was  fundamental, 
and  that  he  was  dead  could  therefore  be  proved,  either  by 
absolute  evidence  of  the  fact  or  by  showing  a  continued  ab- 
sence from  this  state  for  seven  years. 

II.  That  the  statute  applied  to  absentees  who  are  non-resi- 
dents as  well  as  to  those  who  are  residents  of  this  state. 

The  statute  says  any  j)erson,  &c. ;  not  any  person  who  is  a 
resident  of  this  state;  and  the  presumption  of  death  has  been 
held  by  our  courts  to  apply  as  well  to  non-residents  as  to 
residents.     Executors  of  Clarke  v.  Canfield,  2  McCarter  119 

III.  Where  the  absentee  is  a  non-resident,  the  Orphans' 
Court  of  the  county  where  such  non-resident  has  assets,  has 
power  to  appoint  an  administrator,  provided  there  is  a  dis- 
pute concerning  the  right  of  administration. 

Section  30  of  the  Orphans'  Court  act  [Rev.,  p.  758,)  pro- 
vides that  when  any  person  shall  die  intestate,  who  did  not 
reside  in  this  state  at  the  time  of  his  death,  the  Ordinary  or 
surrogate  *  *  *  may  grant  letters  of  administration  to 
the  j)erson  making  application,  &c. 

Section  31  provides  that  the  surrogate  mentioned  in  section 
30  shall  be  the  surrogate  of  any  county  in  which  there  shall 
be  any  goods,  chattels  or  assets  of  such  intestate. 

Section  9  of  the  "  Act  concerning  executors  and  the  ad- 
ministration of  intestate  estates"  {Rev.,  p.  397,)  provides 
that  if  the  next  of  kin  of  an  intestate  shall  not  claim  adminis- 
tration within  fifty  days  after  the  death  of  such  intestate,  the 
Ordinary  or  surrogate  may  appoint  any  fit  person  applying 
therefor. 

S<»cti()n  28  of  the  Orphans'  Court  act  provides  that  if  the 
next  of  kin  of  a  person  dying  intestate  refuse  to  take  admin- 
istration, then  it  shall  be  committed  to  such  proper  person  as 
will  accept  the  same. 

It  seems  to  me  clear,  in  view  of  the  last  two  sections,  that  it 
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was  not  the  legislative  inteut,  in  [:-assing  section  30  of  the 
Orphans'  Court  act,  to  deprive  the  next  of  kin  of  a  non-resi- 
dent decedent  of  the  right  of  administration,  if  the  application 
provided  for  in  the  section  should  happen  to  be  made  by  a 
stranger.  Nor  to  deprive  th-e  court  making  the  appointment 
of  the  power  to  appoint  any  one  except  the  person  making 
the  application.  The  language  of  tl>e  act  is  significant ;  it  is 
*'  may  grant  letters  of  administration  to  the  person  making  the 
application."  Counsel  for  the  defendants  insists  that  this 
clause  means  that  the  Ordinary  or  surrogate  may  appoint  such 
person,  but,  if  they  do  not  deem  it  advisable  to  appoint  him, 
then  tliey  shall  not  have  power  to  appoint  any  one. 

It  seems  to  me  that  the  construction  contended  for  is  too 
narrow,  and  that  the  true  meaning  of  the  clause  is  that  the 
Ordinary  or  surrogate  may  appoint  the  person  applying  if  they 
see  fit  to  do  so,  or  they  may  appoint  the  next  of  kin  ;  or  if 
the  next  of  kin  renounce,  and  the  person  making  the  applica- 
tion is  not  a  fit  person  to  be  appointed,  or  if  more  than  fifty 
days  have  elapsed  since  the  death,  then  they  may  appoint 
such  other  proper  person  as  will  accept  the  same. 

Any  other  construction  would  prevent  the  estate  of  a  non- 
resident decedent  from  being  administered  upon,  if  the  person 
applying  for  administration  was  not  a  fit  person  to  be  ap- 
pointed. 

And,  even  if  the  grant  of  letters  to  any  person  except  him 
who  made  the  application  is  unauthorized,  still  such  grant  is 
not  void,  but  voidable,  and  is  good  until  revoked.  Inskeej) 
V.  Lecony,  Coxe  113;  Quidort^s  Administrator  v.  Pergeaux, 
3  a  E.  Green  472. 

But  the  defendants  say  the  power  to  appoint  an  adminis- 
trator of  the  estate  of  a  non-resident  intestate  is  lodged  by 
section  30  of  the  Orphans'  Court  act,  in  the  Ordinary  or  sur- 
rogate, and  even  if  the  appointee  may  be  a  person  other  than 
the  one  making  the  application,  still  the  Orphans'  Court  has 
no  power  to  appoint,  and  its  assumed  action  is  coram  non 
jxidice. 
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This  is  so  ordinarily,  but  not  in  the  case  now  before  the 
court. 

The  record  in  this  case  shows  that  the  application  for  admin- 
istration was  made  to  the  surrogate  of  the  county  of  Essex,  in 
accordance  with  the  direction  of  the  statute ;  if  there  had  been 
no  controversy  as  to  the  right  of  administration,  the  surrogate 
alone  would  have  had  power  to  appoint  the  administrator  ;  but 
certain  of  the  next  of  kin  of  the  decedent  filed  a  caveat 
against  the  appointment  of  the  applicant  as  administrator,  and 
that  act  gave  the  Orphans'  Court  full  power  to  hear  and  de- 
termine the  controversy.  Orphans^  Court  Act,  ^  1  [Rev.,  p. 
753.) 

IV.  It  is  not  necessary  to  prove  affirmatively  the  fact  that 
a  non-resident  decedent  has  not  left  a  will. 

It  is  not  necessary,  because  it  is  impossible  to  prove  such  a 
negative  proposition ;  the  presumption  must  necessarily  be 
where  no  will  is  produced,  and  there  is  no  proof  of  the  ex- 
istence of  a  will,  that  the  decendent  died  intestate. 

And  even  if  that  be  not  so,  still  the  fact  that  an  adminis- 
trator has  been  appointed,  raises  the  presumption  that  the 
court  granting  the  letters  had  proof  before  it  that  the  decedent 
died  intestate. 

V.  It  is  not  necessary  that  the  jurisdictional  facts  which 
authorize  the  Orphans'  Court  to  make  the  appointment, 
should  appear  in  the  recitals  of  the  decree  settling  the  right 
of  administration,  or  in  the  record  of  the  proceedings. 

"The  Orphans'  Court  is  not  a  court  of  special  jurisdiction. 
It  does  not  exercise  a  mere  delegated  authority  for  special 
purposes.  It  is  a  regularly  constituted  tribunal  of  justice, 
with  broad  and  comprehensive  powers.  Its  decrees  upon  all 
subjects  roithin  the  scope  of  its  jurisdiction,  are  entitled  to  every 
prr$umption  in  favor  of  their  regularity  that  the  judgments  of 
this  court  [the  Supreme  Court]  are  entitled  to.  While  they  re- 
main in  force  they  are  equally  binding."  Hess  v.  Cole,  3  Zab. 
121;  Den  v.  Hammel,  3   Harr.   80;  Den  v.    O^Hanlon,   1 
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2a6.  582;  Quidort's  Administrator  v.  Pergeaux,  3  C.  E. 
Green,  472. 

The  maxim  "  Omnia  prcesumuntur  rite  esse  acta  "  applies. 

It  is  a  presumption  of  law  that  the  decisions  of  a  court  of 
competent  jurisdiction  are  well  founded,  and  that  facts  without 
j)roof  of  which  the  verdict  could  not  he  found,  were  proved  at 
the  trial  Brooiii's  Legal  Maxims  *729 ;  see,  also,  Gosset  v. 
Howard,  10  Q.  B.  448-458. 

"  The  rule  for  jurisdiction  is  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court,  but  that 
which  specially  appears  to  be  so."  Peacock  v.  Bell  &  Kendall, 
1  Saund.  74. 

VI.  The  plaintiff  in  this  suit  is  the  duly  appointed  admin- 
istrator of  Philip  McMahon,  and,  as  such,  is  entitled  to  sue 
for  and  recover  from  the  defendants  the  amount  of  Philip 
McMahon's  deposit  in  their  bank. 

Tl>e  Orphans'  Court  has  general  jurisdiction  over  all  con- 
troversies respecting  the  right  of  administration  upon  the 
estate  of  any  person  who  dies  intestate.     Orphans'  Court  Act, 

§§  1,  27. 

In  this  case,  therefore,  the  Orphans'  Court  had  jurisdiction 
over  the  subject  matter.  Whether  it  had  jurisdiction  over 
this  particular  case  depended  upon  the  following  facts : 

1.  Whether  Philip  McMahon  was  dead ;  if  he  was,  then 

2.  Whether  there  was  a  controversy  respecting  the  exist- 
ence of  a  will,  or  the  right  of  administration  upon  his  estate. 

3.  Whether  the  decedent  was  a  resident  of  Essex  county  at 
the  time  of  his  death  ;  if  he  was  not,  then 

4.  Whether  he  was  a  non-resident  of  the  state,  having  assets 
in  Essex  county ;  if  he  was  such  non-resident,  then 

5.  Whether  he  died  intestate. 

In  order  to  ascertain  whether  it  had  jurisdiction  of  this  par- 
ticular case,  it  was  necessary  for  the  Orphans'  Court  to  ascer- 
tain whether  these  facts  existed.  This  being  so,  its  decision 
that  the  necessary  facts  did  exist,  and  that  therefore  it  had 
jurisdiction  of  this  case,  is  conclusive  until  reversed,  vacated 
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or  revoked,  provided  there  was  any  proof  before  the  court  of 
the  existence  of  those  facts.  Roderlgas  v.  Savings  Institution, 
63  N.  Y.  464 ;  Staples  v.  Fairchild,  3  N.  Y.  41 ;  Brittain  v. 
Kinnard,  1  Brod,  &  Bing.  432;  Grove  v.  Van  Duyne,  15 
Vroom  654. 

And  even  where  the  proof  of  the  existence  of  the  facts  is 
slight  and  inconchisive,  the  decision  of  the  Orphans'  Court 
will  be  valid  until  set  aside  upon  a  direct  proceeding  for  that 
purpose.     Staples  v.  Fairchild,  supra. 

Undoubtedly,  if  there  is  no  proof  whatever  before  the 
Orphans'  Court  of  the  existence  of  the  jarisdictiional  facts,  the 
decision  is  absolutely  void.  Roderigas  v.  Savings  Institution. 
76  N.  Y.  316. 

But  the  Orphans'  Courts  of  this  state  not  being  courts  of 
special  jurisdiction,  and  in  this  respect  they  differ  from  the 
Surrogates'  Courts  of  New  York  (see  63  N.  Y.  463,)  the  pre- 
sumption is  that  its  decision  is  well  founded,  and  that  the 
facts  without  proof  of  which  its  decisions  could  not  have  been 
made,  were  proved  before  the  court.  Broom's  Legal  Maxims 
*729. 

This  being  the  presumption,  and  there  being  no  proof  to 
the  contrary,  it  must  be  held  in  this  case  that  all  the  facts 
necessary  to  give  the  Orphans'  Court  jurisdiction,  and  to 
authorize  the  appointment  of  the  plaintiff  as  administrator, 
were  proved  before  tlie  court. 

And  even  if  it  is  necessary  for  the  purpose  of  sustaining 
the  decision  of  the  Orphans'  Court,  for  this  court  to  presume 
that  it  was  proved  before  the  Orphans'  Court  that,  at  the 
time  of  his  death,  Philip  McMahon  was  a  resident  of  Essex 
county,  and  that  none  of  the  next  cf  kin  would  accept  admin- 
istration {Rev.,  p.  758,  §  28,)  or  that  the  next  of  kin  neg- 
lected to  claim  administration  within  fifty  days  after  his  death 
(ftew., /).  397,  §  9,)  this  court  will  make  that  presumption. 
Kennedy  v.  Armstrong,  Spenc.  693,  695. 

If  the  plaintiff  is  the  duly  and  legally  appointed  adminis- 
trator of  Philip  McMahon,  or  if  his  appointment  is  valid 
until  it  is  vacated,  or  until  the  decree  of  the  Orphans'  Court 
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is  reversed  in  a  direct  proceeding,  then  it  needs  no  argument 
to  show  that  he  is  entitled  to  recover  the  amount  of  the  de- 
posit sought  by  this  suit. 

And  it  was  neither  necessary  nor  proper  for  the  plaintiff, 
at  the  trial  at  the  Circuit,  to  prove,  affirmatively,  that  Philip 
McMahon  was  dead.  That  fact  had  already  been  adjudicated 
upon  by  the  Orphan.-)'  Court,  and  the  production  of  plaintiff's 
letters  of  administration  was  all  that  was  necessary.  1  Saund. 
PL  &  Ev.,pt.  \,p.  126  etseq. 

The  existence  of  the  letters  raised  the  presumption  of  death, 
and  the  burden  of  proof  to  show  that  he  was  alive  rested 
upon  the  defendants ;  and  it  is,  at  least,  doubtful  if  they 
would  be  permitted  to  prove  that  fact  if  it  existed,  for  such 
proof  would  be  a  collateral  attack  upon  the  letters.  Roderi- 
gaa  v.  Savings  Institution,  63  N.  Y.,  supra. 

Upon  payment  of  the  amount  of  the  deposit  to  the  plaintiff 
by  the  defendants,  they  will  be  fully  protected  against  any 
claim  for  the  same  which  may  thereafter  be  made  by  Philip 
McMahon,  or  any  person  claiming  under  him.  Allen  v. 
Dundas,  3  T.  R.  125 ;  Roderigas  v.  Savings  Institution,  63 
N.  Y.  460. 

Without  such  claimant  should  be  able  to  show,  affirma- 
tively, (what  does  not  appear  in  this  case,)  that  when  the 
Orphans'  Court  appointed  the  plaintiff  administrator,  it  had 
no  proof  tohatever  before  it  of  the  existence  of  the  facts  neces- 
sary to  give  it  jurisdiction.  Roderigas  v.  Savings  Institution, 
76  N.  Y.  316. 

^loreover,  the  law  of  this  state  is  an  inherent  part  of  every 
contract  made  in  this  state,  and  to  be  perfornied  in  this  state ; 
and  when  Philip  McMahon  made  the  deposit  in  the  defend- 
ants' bank  (and  at  that  time  they  were  both  residents  of  this 
state,)  the  law  injected  into  the  contract  between  the  parties, 
the  provision  that  if  McMahon  should  absent  himself  from 
the  state  for  the  period  of  seven  years,  successively,  and  should 
be  unheard  of  during  that  time,  he  should  be  presumed  to  be 
dead,  and  that  the  bank  should  thereupon  pay  over  his  de- 
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posit,  with  the  accumulations  thereoa,  to  his  duly  authorized 
personal  representative. 

For  the  defendants,  John  R.  Emery. 

I.  The  plaintiff  should  not  be  held  entitled  to  recover  un- 
less a  recovery  by  him  as  administrator  is  a  complete  payment 
and  discharge  of  the  debt  against  all  persons  whomsoever. 

The  defendants,  by  the  deposit,  made  a  contract  and  owed 
a  debt,  under  certain  conditions,  to  Philip  McMahon ;  that 
debt  they  should  be  compelled  to  discharge  once,  and  only 
once,  and  if  the  law  compels  payment  to  any  other  person 
than  Philip  McMahon,  it  should  be  upon  the  ground  that 
this  payment  is  as  valid  and  complete  a  discharge  of  the  debt 
as  if  made  to  Piiilip  McMahon  himself. 

There  is  no  reason  in  justice  why  the  defendants,  by  the 
adjudication  of  the  courts  of  law  in  the  present  case,  should  be 
compelled  to  take  the  risk  of  being  called  upon  by  McMahon 
or  any  other  person  for  the  same  debt. 

This  is  the  basis  and  ground  of  all  those  decisions  which 
hold  that  payment  is  good  to  an  executor  of  a  forged  will  on 
which  probate  is  made,  and  other  analogous  cases. 

See  cases,  &c.,  cited  in  Ryno's  Executor  v.  Ryno's  Adminis- 
trator, 12  C.  E.  Green,  and  Quidort's  Administrator  v.  Fer- 
geaux,  3  C.  E.  Green,  where  it  was  extended  to  case  of  letters 
granted  where  the  will  was  claimed  to  have  been  made. 

In  this  case,  also,  the  defendants  have  made  their  waiver 
of  right  to  require  production  of  the  book  before  payment, 
conditional  on  the  payment  to  plaintiff  being  a  complete  dis- 
charge.    They  could  not  be  aske<l  to  go  further. 

Defendants  are  not  parties  to  proceedings  for  administration 
and  have  no  rights  there;  important,  therefore,  that  they 
should  be  protected. 

II.  The  only  question  arises  as  to  the  aj)plication  of  this 
principle  in  cases  where  the  letters  may  be  declared  void  for 
want  of  jurisdiction  by  reason  of  the  existence  of  the  person 
upon  whose  estate  letters  have  been  granted. 
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On  this  point  there  is  a  division  of  opinion  in  the  courts, 
as  to  whether  an  adjudication  of  death  intestate  by  the  proper 
court  is  conclusive  to  the  extent  of  protecting  acts  done,  and 
payments  to  the  administrator,  &c.,  in  case  the  person  should 
be  actually  alive. 

The  whole  subject  is  discussed  in  10  Am.  Law  Rev.  337,  and 
notes  and  cases ;  15  Am.  Law.  Reg.  {N.  S.)  205 ;  {notes  to 
Roderigas  v.  Savings  Bank,  by  Judge  Redfield.) 

The  New  York  case,  Roderigas  v.  Savings  Bank,  63  JV.  Y. 
460,  adopts  the  rule  that  adjudication  of  the  probate  court  is 
conclusive,  and  will  protect. 

See  Roderigas  v.  Savings  Bank,  76  N.  Y.  316,  for  com- 
ments on  this  case,  and  how  adjudication  must  be  made. 

Jochumsen  v.  Savings  Bank,  3  Allen  96,  leading  case,  con- 
tra.    See  notes  of  Judge  Redfield,  supra. 

Many  of  the  courts  hold  that  the  mere  grant  of  letters  is 
not  conclusive  evidence  as  to  the  death.  This  is  the  English 
rule.  Moons  v.  De  Benales,  1  Russ.  *307,  [Langdall,  Jf. 
R.);  also,  Thompson  v.  Donaldson,  3  Esp.  *63. 

Here,  title  was  claimed  through  the  alleged  decedent. 
When  death  is  proved  the  letters  are  conclusive  evidence  of 
plaintiff's  right  of  succession. 

As  to  want  of  conclusiveness  on  question  of  residence  within 
the  jurisdiction  of  the  court  granting  letters,  see,  also,  Wes- 
ton v.  Weston,  14  Johns.  428,  where  the  letters  were  held  void 
in  a  collateral  proceeding  when  relied  on  as  the  title,  on  the 
ground  that  decedent  was  a  non-resident  of  the  state.  See, 
also,  Ex  parte  Barker,  2  Leigh  719  ;  case  contra,  2  Ph.  Ev. 
C.  &  H.,  notes  290,  citing  Ruborg  v.  Hammond,  2  Hair.  & 
G.  42,  50. 

III.  The  nature  and  character  of  the  jurisdiction  of  the 
Orphans'  Court  is  well  settled  to  be  a  limited,  but  not  a 
special  jurisdiction.  Den  v.  Hamm^ll,  3  Harr.  78,  81 ;  Hess 
v.  Cole,  3  Zab.  116. 

In  reference  to  granting  letters  of  administration,  the 
Orphans'  Courts  are  limited  to  granting  these  letters  in  case 
of  death  intestate,  and  the  Orphans'  Court  of  each  county  is 
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further  limited  to  cases  where  the  decedent  was  a  resident  of 
the  county  at  his  death. 

Rev.,  "  Orphans'  Court,"  §§  2,  27.  Section  2  gives  the  Or- 
phans' Court  "  power  and  authority  to  hear  and  determine 
all  controversies  respecting  *  *  *  {\^q  right  of  adminis- 
tration *  *  *  as  hereinafter  directed,''  not  a  general 
grant.     Section  27  limits  jurisdiction  to  residents  of  the  county. 

There  is  no  jurisdiction  in  the  Orphans'  Court  or  the  sur- 
rogate of  any  county  to  grant  letters  on  the  estate  of  a  de- 
ceased resident  in  any  other  county. 

The  surrogate  of  any  county  in  which  there  are  assets  of  a 
non-resident  intestate,  has  jurisdiction  on  certain  proceedings 
to  grant  letters  to  the  applicant  in  those  proceedings.  Rev., 
"  Orphans'  Court,"  §  30. 

But  this  seems  to  be  confined  to  granting  letters  to  the 
petitioner,  and  not  to  exercising  a  general  power  of  granting 
letters — nor  is  the  power  either  of  granting  letters  to  the 
petitioner,  or  of  determining  disputes,  expressly  granted  to 
tlie  Orplians'  Court. 

The  Ordinary  has  the  power  of  granting  letters  in  such 
cases  independent  of  the  statute.  This  is :  see  Coursen's  case, 
3  Green's  Ch.  408,  as  to  the  general  jurisdiction. 

IV.  The  record  of  the  proceedings  in  the  Orphans'  Court 
shows  on  its  face  a  warrant  of  power  or  authority  to  adjudi- 
cate upon  tJie  question  of  the  death  intestate  of  McMahon. 

1.  Because,  if  McMahon  was  a  resident  of  the  state,  he  was 
a  resident  of  Sussex  county,  and  not  of  Essex. 

2.  If  he  was  a  non-resident,  there  was  no  allegation  that  he 
died  intestate,  upon  wliich  the  court  were  called  upon  to  ad- 
judicate. 

3.  If  he  died  abroad,  intestate,  the  surrogate  or  the  Ordi- 
nary were  the  only  officers  who  could  grant  the  letters  under 
the  statute,  and  these  letters  must  be  granted  to  the  applicant 
in  special  proceedings. 

V.  There  was,  in  fact,  no  adjudication  by  the  Orphans' 
Court  of  tlie  death  of  McMahon,  intestate,  or  of  his  residence 
in  Easex  county. 
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The  adjudication  was  "that  he  be  presumed  to  be  dead 
— DO  adjudication  as  to  intestacy. 

As  to  residence  in  Essex  county,  there  was  no  adjudication. 

VI.  In  order  to  be  conclusive  on  the^  question  of  death, 
intestate,  the  decree  of  the  Orphans'  Court  must,  as  an  adjudi- 
cation, be  based  upon  due  proof  and  adjudication  thereon. 
See  Roderigas  v.  Savings  Institutiony  76  N.  Y.  316  (1879,) 
liolding  that  petition  not  sufficient. 

In  present  case,  the  adjudication  of  death,  or  presumption 
of  death,  is  made,  as  appears  by  the  record  on  its  appearing 
to  the  court  that  McMahon  has  absented  himself  from  this  state. 
This  presumption  is  inapplicable,  unless  this  state  was  the 
last  known  residence  of  McMahon,  which  it  was  not.  The 
statute  {Rev,,  p,  294,)  does  not  apply  to  non-residents. 

Daire  v.  Briggs,  94  U.  S.  628.  Does,  "  beyond  sea,"  mean 
beyond  "  United  States,"  or  state  only  ? 

VII.  The  plaintiff  having  failed  to  prove,  on  the  trial,  Mc- 
Mahou's  death,  has  not  made  out  his  title  by  the  production 
of  the  letters  based  on  this  defective  record,  and  payment  to 
him  would  not  protect  defendants  against  a  future  recovery 
of  the  deposit  to  McMahon  or  any  person  claiming  legally 
under  him,  and  judgment  should  therefore  be  rendered  for 
the  defendants. 

Defendants  should  not  be  required  to  prove  that  jurisdic- 
tional facts  appearing  by  the  record  did  not  exist,  because  the 
plaintiff  should  not  be  held  entitled  to  recover,  unless  pay- 
ment on  his  record  title  is  a  complete  and  valid  discharge  of 
the  debt.  Defendants  ought  not  to  be  required  to  take  the 
risk  of  any  disproof  of  the  record. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  by  an  adminis- 
trator, and  the  only  question  for  solution  is  whether,  in  this 
proceeding,  it  can  be  shown  as  a  defence  that  the  letters  of  ad- 
ministration held  by  the  plaintiff,  and  which  were  in  due  form 
granted  to  him  by  the  Orphans'  Court  of  the  county  of  Essex, 

Vol.  xvn.  16 
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are  invalid.  There  were  two  reasons  assigned  on  the  argu- 
ment  in  favor  of  the  affirmation  of  this  proposition,  namely, 
first,  "  that  the  Orphans'  Court  acted  in  the  premises  without 
due  proof  of  the  fact  of  the  death  of  tlie  plaintiff's  intestate ; " 
and  second,  "  that  at  the  time  of  such  judicial  action  it  affirm- 
atively appeared  that  the  decedent  was  not  a  resident  of  the 
county  of  Essex,  but,  to  the  contrary,  had  his  residence  at  the 
time  of  his  alleged  death  in  the  county  of  Sussex." 

The  substance  of  the  case,  as  it  was  made  before  the  Or- 
phans' Court,  was  this:  on  the  23d  of  February,  1883,  one 
Charles  Farrelly  presented  his  petition  to  the  surrogate  of  the 
county  of  Essex,  stating  that  Philip  McMahon,  (the  decedent,) 
some  time  previous  to  the  year  1853,  resided  in  the  town  or 
township  of  Newton,  in  the  county  of  Sussex,  where  he  was 
pastor  of  the  Roman  Catholic  church  there  located;  that  in  or 
about  the  year  above  stated  he  left  this  state  and  was 
stationed  in  Ohio,  and  that  in  the  years  1862,  1863  and  1864 
he  was  in  the  State  of  Nebraska;  that  when  he  left  the  State 
of  New  Jersey  he  had  a  considerable  sum  of  money  deposited 
with  the  defendants,  and  that  in  the  year  1862  he  drew  ou-t  a 
small  part  of  such  moneys,  and  that  since  that  date  he  had  not 
visited  nor  communicated  with  said  institution ;  that  peti- 
tioner, at  the  request  of  one  of  the  relatives  of  the  decedent, 
had  made,  during  the  year  preceding  the  filing  of  his  petition, 
inquiries  from  time  to  time  touching  the  existence  of  the  said 
Philip,  and  had  called  upon  such  persons  from  whom  he 
thought  it  possible  he  could  gather  information,  and  had 
written  u[)on  the  subject  to  priests  and  officers  of  the  Catholic 
church  in  every  state  of  the  United  States  in  which  he  had 
reason  to  suppose  information  might  be  gathered,  but  that  he 
had  been  unable  to  learn  anything  which  he  thought  of  any 
value  except  from  the  vicar-general  of  the  diocese  of  Kansas, 
wIm)  had  stated  that  the  said  Philip  was  at  Benedicts'  College 
in  the  State  of  Kansas  for  several  months  in  the  year  1861, 
whence  he  had  gone  to  Nebraska,  and  that  he  had  heard  he 
had  died  some  twelve  or  fourteen  years  previous  to  the  year 
1882,  but  where  or  how,  he  did  not  remember ;  that  peti- 
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tioner  had  examined  the  ecclesiastical  directories  of  the  Cath- 
olic church  throughout  the  world,  published  during  the  then 
last  thirty  years,  and  had  been  unable  to  find  any  mention  of 
the  said  Philip  since  the  year  1858,  and  that  two  of  the 
brothers  of  the  said  Philip  had  expressed  their  belief  that  he 
was  dead.  This  petition  was  dhly  verified  by  oath,  and  upon 
filing  it,  the  surrogate  ordered  a  notice,  setting  forth  that 
Philip  McMahon  was  presumed  to  be  dead  intestate  and  that 
it  was  necessary  to  have  letters  of  administration  of  his  estate 
granted  in  this  state,  directing  all  persons  to  show  cause  before 
the  Or()haus'  Court  of  the  county  of  Essex,  at  a  stated  time, 
why  the  same  should  not  be  issued,  and  ordering  such  notice 
to  be  published  in  a  newspaper  published  in  Newark,  in  one 
published  and  circulating  in  the  State  of  Nebraska,  and  in  a 
third  in  the  State  of  Ohio. 

A  dispute  having  been  raised  before  the  surrogate  as  to  the 
right  to  administration,  the  matter  was  referred  to  the  Or- 
phans' Court,  which,  by  its  decree  dated  the  11th  of  Septem- 
ber, 1883,  after  reciting,  among  other  things,  that  it  appeared 
that  the  said  Philip  McMahon  had  absented  himself  from  this 
state  for  seven  years  last  past  successively,  and  no  proof  being 
made  that  he  was  alive  within  said  seven  years,  granted  letters 
of  administration  to  the  plaintiff. 

Looking  at  the  foregoing  statement  of  facts,  it  is  manifest 
that  the  Orphans'  Court,  on  the  occasion  in  question,  had 
jurisdiction  of  the  subject  involved  in  the  application  for 
authority  to  administer  the  estate  of  Philip  McMahon  as  that 
of  a  deceased  intestate.  Such  matter  was  as  actually  before 
that  tribunal  for  its  adjudication  as  it  was  possible  for  it  to 
be.  We  might  perhaps  have  doubt  whether  the  court  de- 
duced the  correct  conchision  from  the  testimony  before  it  as 
to  the  fact  of  the  death  of  the  alleged  decedent,  or  as  to  its 
right  to  grant  administration,  under  the  conditions  of  the  case, 
to  tiie  plaintiff,  but  it  seems  illogical  to  deny  the  power  of  the 
court  to  take  cognizance  of  the  affair  and  to  proceed  to  judg- 
ment. In  the  case  of  Grove  v.  Van  Diiyne,  15  Vroom  654^ 
the  test  of  jurisdiction,  so  far  as  relates  to  courts  having  a 
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general  cognizance  over  a  class  of  cases,  was  declared  by  the 
Court  of  Errors  to  be  the  colorable  presentation  before  it  of  the 
facts  necessary  to  constitute  the  case  a  member  of  such  chiss. 
In  the  present  case  there  was  plainly  some  proof  of  the  death- 
of  the  supposed  intestate,  and  likewise  of  the  fact  that  he  was- 
not,  at  the  time  of  his  decease,  a  resident  of  this  state,  and 
therefore,  even  if  the  court  fell  into  error,  which  I  do  not  in- 
tend to  indicate,  such  error  might  have  led,  in  a  proper  course 
of  law,  to  a  reversal  of  the  judgment,  but  it  can  have  no  bear- 
ing against  the  right  of  the  court  to.  adjudicate  upon  the  facts 
before  it.     Upon  this  assumption,  that  this  power  of  judica- 
ture existed,  it  is  apparent  that  the  defendant  in  this  instance 
must  stand  on  the  proposition  that  he  has  a  right  to  show  that 
the  Orphans'  Court  decided  incorrectly  with  respect  to  the  evi- 
dence relating  to  jurisdictional  facts.     But  such  a  contentioa 
is  opposed  to  fundamental  rules  of  law.     If  its  correctness 
were  admitted,  it  would  at  once  degrade  the  judgments  of  the 
higher  courts  of  the  state  to  the  subordinate  rank  of  official 
procedures  of  a  special  character  by  statutory  authority.     For 
example,  on  such  a  theory  a  judgment  of  this  court  might  be 
overthrown  when  put  to  the  touch  in  a  collateral  proceeding, 
on   the  ground  that  the  court  erred  in  deciding  on  the   facts 
before  it  that  the  defendant  in  the  suit  had  been  summoned, 
when  in  point  of  fact  he  had  not  received  any  notice  of  the 
action.     Notice  of  a  suit  to  a  defendant  in  an  action  is  as  in- 
dispensable to  t'he  power  of  the  court  to  take  cognizance  of 
the  case,  as  is  the  fact  of  the  decease  of  an  alleged  intestate, 
to  the  jurisdictional  authority  of  the  Orphans'  Court  to  act 
in  the  matter  of  administration,  and  no  reason  can  be  urged 
while,  if  one  of  such  subjects  be  open  to  incidental  attack,  the 
other  shQuld  not  be  equally  so.     In  such  a  particular,  the 
highest  court  of  this  state  cannot  be  discriminated  from   the 
Orpiians'  Court,  for  it  is  entirely  settled  by  repeated  judg- 
ments that  this  latter  tribunal  is  a  superior  court  of  general 
jurisdiction,  and   that  its  proceedings  and  judgments  are,  in 
uo    respect,    more   contestable    than    those    of   common    law 
courts  of  the  highest  order.     Such  is  the  doctrine  declared  in 
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Hess  V.  Cole,  3  Zab.  116,  121,  the  court  saying  :  "The  juris- 
diction of  the  Orphans'  Court,  though  liraiied,  is  not  special. 
It  does  not  exercise  a  mere  delegated  authority  for  special  pur- 
poses. It  is  a  regularly  constituted  tribunal  of  justice,  with 
broad  and  comprehensive  powers.  Its  decrees  upon  all  subjects 
within  the  scope  of  its  jurisdiction  are  entitled  to  every  pre- 
sumption in  favor  of  their  regularity  that  the  judgments  of 
this  court  are  entitled  to.  While  they  remain  in  force  they 
are  equally  binding."  The  following  cases  assert  the  same 
principle  in  its  application  to  various  circumstances:  Deny. 
Hammel,  3  Harr.  73;  Den  v.  O'Hanhn,  1  Zab.  582;  Qui- 
dort's  Administrator  v.  Pergeaux,  3  C.  E.  Green  472. 

And  in  view  of  these  principles  it  appears  to  me  incontest- 
able that  the  defence  in  this  case  cannot  prevail.  Courts  of 
general  jurisdiction  need  not  set  forth  in  their  records  the 
facts  upon  which  their  right  to  adjudicate  depends,  but  such 
facts  will  be  presumed,  and  no  evidence  can  be  received  to 
contradict  them,  as  such  intendments  are  presumptiones  juris 
et  de  jure.  It  is,  indeed,  this  quality  that  constitutes  the 
principal  distinction  between  courts  of  superior  and  general 
jurisdiction,  and  those  of  limited  and  special  jurisdiction. 
This  doctrine  is  unquestionable,  and  is  too  rudimentary  to 
justify  discussion.  The  authorities  will  be  found  copiously 
collected  in  the  notes  to  Orepps  v.  Burden,  1  Smith's  L.  C. 
«78. 

Consequently,  when  the  Orphans'  Court  of  the  county  of 
Essex,  having  the  matter  by  the  requisite  proceedings  before 
it,  awarded  letters  of  administration  in  the  present  case,  it  will 
be  intended,  by  force  of  the  rule  of  law  just  stated,  that  it 
decided  all  the  facts  requisite  to  validate  its  action.  If  it  had 
not  been  deemed  to  be  satisfactorily  shown  that  the  alleged 
intestate  was  dead,  and  that  he  was  not  resident  at  the  time 
of  his  death  in  this  state,  and  that  the  plaintiff,  although  not 
the  original  petitioner,  could  be  legally  appointed  the  admin- 
istrator, the  decree  which  was  made  could  not  have  been 
lawfully  made,  and  the  consequence  is,  it  must  be  held  in 
this  incidental  proceeding  that  such  matters  were  passed  upon 
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by  the  court.  To  such  a  procedure  the  maxim  "  omnia  proR- 
sumuntur  rite  esse  acta  "  is  applicable.  And  with  respect  to- 
the  present  iuquiry  it  matters  not  at  all  whether  the  clause  of 
the  statute  that  regulates  the  proceedings  on  applications  for 
authority  to  administer  the  estates  of  non-resident  decedents, 
was  rightly  construed  by  the  Orphans'  Court,  inasmuch  if  an 
error  exists  in  that  particular  it  cannot  be  corrected  except  in 
a  direct  appellate  review. 

With  respect  to  the  authorities  cited  in  the  briefs  of  counsel, 
it  is  sufficient, to  say  that  they  are  conflicting,  and  that  none 
of  them  appear  to  be  strictly  in  point.  In  most,  if  not  all,  of 
such  cases,  it  was  affirmatively  shown  that  the  alleged  dece- 
dent was  actually  alive  at  the  time  of  the  issuance  of  letters 
of  administration,  while  in  the  present  case  there  is  no  reason 
for  even  surmising  such  to  have  been  the  fact.  In  almost 
all  the  instances  cited  in  which  the  fact  of  the  death  of  the 
alleged  intestate  was  allowed  to  be  shown  in  order  to  over- 
throw the  administration,  the  tribunal  granting  it  was  held 
to  be  a  court  of  limited  and  special  jurisdiction.  On  the 
other  hand,  an  authority  to  administer  granted  even  by  such 
a  court,  was  declared  to  be  invulnerable  to  all  collateral  at- 
tacks in  the  carefully  considered  case  of  Roderigas  v.  East 
River  Savings  Institution,  63  N.  Y.  464.  The  point  decided 
was  that  a  payment  by  a  debtor  to  an  administrator  duly  ap- 
pointed was  valid,  and  a  bar  to  a  second  action,  although  the 
supposed  intestate  was  alive  at  the  time,  and  tlie  letters  of 
administration  were  subsequently  revoked  for  that  reason. 
As  we  are  dealing  in  the  present  case  with  the  decree  of  a 
court  of  general  jurisdiction,  it  is  not  necessary  to  affirm  the 
doctrine  of  this  reported  case,  though  in  passing  it  may  not  be 
out  of  place  to  remark  that  its  reasoning,  notwithstanding  the 
adverse  criticism  to  which  it  has  been  subjected,  appears  to  be 
of  great  weight.  That  a  conclusive  efficticy  should  be  givea 
to  letters  of  administration  by  whatever  tribunal  issued,  so  far 
as  merely  collateral  impeachment  is  concerned,  is  a  plain  dic- 
tate of  sound  public  policy,  for  few  things  can  be  more  op- 
pressive than  to  require  the  debtors  of  a  person  who  chooses  so 


JUNE  TERM,  1884.  231 


Nolan  V.  Manton. 


to  absent  himself  as  to  give  rise  to  a  judicial  conclusion  that 
he  is  dead,  to  bear  the  burden  of  paying  the  debts  they  owe 
to  such  absentee,  to  his  representative  duly  appointed  according 
to  legal  forms,  and  at  the  same  time  to  assume  the  risk  of  such 
payment  being  afterwards  declared  to 'be  invalid,  on  the 
ground  that  such  absentee  was  still  alive.  The  doctrine  of 
the  nullity  of  such  grants  of  administration  would  also  be 
attended  by  the  further  disastrous  result  of  rendering  the 
surrogate  or  other  court  of  limited  jurisdiction  liable  to  be 
treated  as  wrong-doers  for  everything  that  should  be  done  by 
virtue  of  such  letters,  and  which  might  prove  detrimental  to 
the  interests  of  the  person  supposed  to  be  dead.  But  this 
question  is  not  now  before  the  court ;  for  all  that  we  are  now 
called  upon  to  declare  is  the  doctrine  already  stated,  that  this 
decree  of  the  Orphans'  Court  is  not  contestable  in  this  col- 
lateral way. 

The  defendant  will  be  put  in  no  danger  by  paying  the 
money  in  question  to  the  plaintiff,  for  such  payment  will  be 
an  absolute  discharge  of  the  debt. 

Let  judgment  be  given  for  the  plaintiff. 


ANASTASIA  NOLAN  v.  JAMES  MANTON,   ADMINISTEATOR 
OF  JOHN  MANTON,  DECEASED. 

1.  Privity  of  contract,  express  or  implied,  is  necessary  to  the  mainte- 
nance of  an  action  for  money  had  and  received. 

2.  A  widow  received  from  a  savings  bank  money  deposited  by  her  hus- 
band in  his  own  name.  Letters  of  administration  on  the  husband's 
estate  were  afterwards  obtained  by  another  person.  In  a  suit  against 
her  by  the  administrator  for  money  had  and  received — Held — 

1.  That  if  the  defendant  received  the  money  on  an  undertaking  to 
pay  it  to  an  administrator  when  one  should  be  appointed,  or  to  hold 
it  for  the  benefit  of  the  husband's  estate,  the  trust  would  enure  to  the 
benefit  of  the  administrator  when  letters  were  taken  out,  and  there- 
upon a  contract  to  pay  him  would  be  implied,  on  which  he  might  sue. 

2.  That  if  the  defendant  claimed  the  money  as  her  own  money — de- 
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manded  it  of  the  bank  as  her  own — and  the  officers  of  the  bank,  rec- 
ognizing her  as  the  right  owner  of  the  money,  paid  it  to  her  as  money 
belonging  to  her  in  her  own  right,  and  she  received  it  as  such  without 
any  undertaking  to  hold  it  for  another,  the  action  could  not  be  main- 
tained, for  the  want  of  privily  of  contract. 


On  writ  of  error  to  the  Middlesex  Circuit. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 

For  the  plaintiff  in  error,  E.  Cutter  and  A.  V.  Schenck. 

CorUra,  J.  W.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J,  John  Manton  died  January  6th,  1877,  leaving 
a  widow  and  several  children  surviving.  At  the  time  of  his 
death  there  was  to  his  credit  in  the  Emigrant  Industrial  Sav- 
ings Bank,  in  New  York  city,  the  sum  of  $1007.43.  The 
bank-book,  which  was  the  evidence  of  the  deposit,  was  in  his 
name  alone.  In  January,  1878,  the  sum  so  deposited,  with 
interest,  amounted  to  $1063.67. 

After  his  death,  his  widow,  withont  letters  of  administra- 
tion, received  this  money  from  the  bank  in  several  sums,  be- 
tween January  27th,  1878,  and  March  6th,  1879.  She  in- 
termarried with  one  Nolan  in  September,  1882.  In  May, 
1883,  the  plaintiff,  a  son  of  the  deceased,  took  out  letters  of 
administration  on  the  estate  of  his  father,  and  then  brought 
this  suit  against  Mrs.  Nolan  to  recover  of  her  the  money. 
The  action  is  in  tissumpsit  for  money  had  and  received. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  defendant  obtained  the  money  with  the  understand- 
ing that  she  was  to  hold  it  until  an  administrator  should  be 
appointed,  and  then  account  for  it.  On  this  presentation  of 
the  case,  the  defendant  received  the  money  on  an  express 
trust — upon   an   undertaking    to  pay  it  to  an   administrator 
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when  one  should  be  appointed.  This  trust  enured  to  the 
benefit  of  the  administrator  when  letters  of  admiaistration 
were  taken  out,  and  thereupon  a  contract  to  pay  him  was  im- 
plied. Com.  Dig.,  ''Action  on  the  Case;'  E;  2  Greenl.  Ev., 
§  119.  The  motion  to  non-suit  was  therefgre  properly  denied, 
and  the  exception  on  that  ground  is  not  sustained. 

The  defendant,  as  part  of  her  case,  denied  that  she  received 
this  money  on  any  such  trust,  or  upon  any  tru!=t  whatever. 
She  contended,  and  so  testified,  that  the  moneys  deposited  in 
the  bank  from  time  to  time,  and  making  up  the  account,  were 
her  moneys  which  she  had  earned,  and  that  they  were  in  fact 
deposited  in  the  bank  in  the  names  of  her  husband  and  her- 
self; that  she  did  not  discover  that  the  bank-book  was  in  her 
husband's  name  alone  until  after  his  death  ;  that  she  demanded 
the  money  of  the  bank  as  money  belonging  to  her,  and  that 
the  officers  of  the  bank,  being  satisfied  that  she  was  the  "  right 
owner,"  paid  the  money  to  her  as  such. 

On  this  evidence  the  defendant's  counsel  asked  the  judge  to 
charge  that  the  payment  to  the  defendant  by  the  bank,  and 
the  receipt  by  the  defendant  of  the  money  on  a  claim  by  the 
defendant  that  the  said  money  was  her  money,  would  not 
raise  an  implied  promise  in  law,  on  the  part  of  the  defendant, 
to  pay  the  money  to  the  plaintiff,  and  consequently  that  the 
action  could  not  be  maintained  in  the  absence  of  proof  o-f  an 
express  promise  by  the  defendant  to  pay  the  same.  The  judge 
refused  the  request,  and  charged  that  if  the  defendant  took 
the  money  from  the  bank  when  it  was  not  hers,  there  was  an 
implied  assumption  that  she  would  return  it  when  requested, 
whereupon  the  defendant  took  an  exception. 

The  only  question  presented  by  this  exception  is  whether, 
by  the  law  of  this  state,  an  action  for  money  had  and  received 
will  lie  where  the  defendant  has  not  received  the  money  in 
suit  on  a  contract,  express  or  implied,  to  hold  it  for  the  use 
of  the  plaintiff— in  other  words,  whether  privity  of  contract, 
express  or  implied,  is  not  necessary  to  give  a  plaintiff  a  stand- 
ing in  court  to  maintain  the  action. 

The  leading  case  in  the  English  courts  on  this  branch  of 
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the  law  is  Williams  v.  Everett,  14  East  582.  The  facts  in  that 
case  were  these:  One  Kelly,  residing  abroad,  was  indebted  to 
several  persons  in  England.  Among  his  creditors  was  the 
plaintiff,  Williams.  Kelly  remitted  bills  to  the  defendants,, 
his  bankers,  in  London,  with  directions  to  pay  the  amount  in 
certain  specified  proportions  to  the  plaintiff  and  other  of  his 
creditors.  Williams  had  also  received  a  letter  from  Kelly, 
ordering  payment  of  his  debt  out  of  that  remittance.  Wil- 
liams showed  the  letter  to  the  defendants,  and  offered  an  in- 
demnity if  they  would  hand  over  one  of  the  bills  to  him. 
The  defendants  refused  to  endorse  the  bill  or  to  act  upon  the 
letter,  and  afterwards  received  the  money  on  the  bills.  Wil- 
liams then  brought  his  action  against  the  defendants  for 
money  liad  and  received  to  his  use.  At  the  trial  he  was  non- 
suited on  the  ground  that,  the  defendants  having  renounced 
the  terms  on  which  the  bills  were  remitted  before  the  money 
was  actually  received,  it  was  only  money  had  and  received  to 
the  use  of  the  remitter  of  the  bills.  The  nonsuit  was  sus- 
tained in  banc  for  the  reason  that  there  was  no  assent  on  the 
part  of  the  defendants  to  hold  the  money  for  the  purposes 
mentioned  in  the  letter,  and  that,  in  order  to  constitute  a 
privity  between  the  plaintiff  and  defendants,  an  assent,  ex- 
press or  implied,  to  receive  the  money  for  the  plaintiff  was 
necessary. 

Vaughan  v.  Matthews,  13  Q.  B.  187,  is  another  precedent 
to  the  same  effect.  The  plaintiff  was  administrator  of  Jane 
Vaughan,  who  died  in  March,  1843.  The  defendant  was  ex- 
ecutor of  Ann  Vaughan,  who  died  in  March,  1844.  Jane  had 
lent  to  one  Evans  £150,  and  received  from  him,  as  security, 
his  promissory  note,  payable,  as  was  said  by  the  plaintiff,  to 
Miss  Vaughan.  After  the  death  of  Ann,  the  defendant,  as 
her  executor,  brought  suit  against  Evans  on  the  note,  alleging 
it  to  be  payable  to  Miss  Vaughans,  and  not  to  Miss  Vaughaa 
only,  and  as  Ann  survived  her  sister,  she  would  have  the 
rigiit  to  enforce  payment.  Evans  settled  the  action  and  paid 
the  amount  to  the  defendant.  The  plaintiff  alleged  that  the 
letter  "  s  "  had  been  fraudulently  added  to  "  Vaughan,"  and 
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that  the  defendant  had  wrongfully  received  payment  from 
Evans  of  the  promissory  note,  which  really  belonged  to  the 
plaintiff  as  administrator  of  Jane,  the  payee,  who  had  fur- 
nished the  consideration.  For  the  defendant  it  was  contended 
that,  admitting  the  whole  of  the  plaintiff's  Qase  as  it  was  stated 
by  liim,  an  action  for  money  had  and  received  could  not  be 
maintained.  The  court  directed  a  nonsuit  to  be  entered. 
Lord  Denman,  C.  J  ,  delivering  the  opinion  of  the  court, 
said:  'The  defendant  received  the  money  in  his  own  right, 
in  payment  of  a  note  which,  if  genuine,  would  have  been  his 
property  as  executor  of  Ann  Vaughan.  The  payment  was 
not  in  respect  of  a  note  to  which,  if  genuine,  the  plaintiff 
would  be  entitled  ;  nor  can  the  defendant  be  considered  as 
acting  in  any  respect  as  his  agent.  The  facts  stated  do  not 
raise  the  legal  inference  that  the  money  paid  by  Evans  was 
had  and  received  by  the  defendant  to  the  use  of  the  plaintiff. 
Evans  may  still  be  liable  to  the  plaintiff  for  the  money  lent 
to  him  by  Jane  Vaughan,  if  not  upon  the  note,  and  the  de- 
fendant may  be  liable  to  refund  to  Evans  the  money  paid  by 
the  latter  under  mistake  or  misrepresentation ;  but  there  is  no 
contract,  express  or  implied,  between  the  plaintiff  and  the  de- 
fendant." 

There  is  also  a  series  of  decisions  in  the  courts  of  New 
York  of  like  import,  which  hold  that  where  two  claimants  for 
the  same  money  apply  for  payment  to  the  party  from  whom 
it  is  due,  and  one  of  them  is  recognized  as  being  entitled  to  it 
and  is  paid,  to  the  exclusion  of  the  other,  who  is,  in  fact,  the 
one  entitled  to  it,  the  latter  cannot  sue  the  former  to  recover 
the  money  of  him,  for  the  reason  that  the  party  receiving  the 
money,  having  received  it  under  a  claim  of  right  in  himself, 
the  law  will  not  imply  any  contract  or  promise  by  him  to  hold 
the  money  for  the  use  of  the  other,  or  to  pay  it  over  to  him, 
ami  that  therefore  there  is  not,  under  such  circumstances,  any 
privity  of  contract  on  which  to  found  the  action.  Patrick  v. 
Metcalf,  37  N.  Y.  332;  Butterworth  v.  Gould,  41  Id.  450; 
Rowe  V.  Bank  of  Auburn,  51  Id.  674 ;  Hathaway  v.  Tovm 
of  Homer,  54  Id.  655;  Decker  v.  Saltzman,  59  Id.  275. 
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There  are  decisions  in  the  courts  of  some  of  our  sister  states 
giving  to  the  action  of  assumpsit,  as  an  equitable  action,  a 
broader  scope,  and  holding  that  to  warrant  the  action  there  need 
be  no  privity  of  contract  except  that  which  results  from  one  man 
having  another's  money,  which  he  has  not  a  right  to  retain  in 
foro  conseientice,  and  which  he  ought,  ex  aequo  el  bono,  to  pay 
over.  But  if  we  were  disposed  to  advance  the  action  up  to 
those  limits,  we  would  be  restrained  by  a  precedent  in  this 
court,  which  is  binding  upon  us.  I  refer  to  the  case  of  Ser- 
geant and  Harris  v.  Stryker,  1  Harr,  464.  The  facts  in  that 
case  were  these  :  the  sheriff  of  H.  had  offered  a  reward  for  the 
apprehension  of  a  prisoner  who  had  escaped  from  jail.  Stryker 
arrested  the  prisoner  and  lodged  him  in  jail.  Sergeant  and 
Harris,  falsely  representing  to  the  sheriff  that  they  had  ar- 
rested the  prisoner  and  were  entitled  to  the  reward,  received 
it  of  the  sheriff.  Stryker  then  sued  Sergeant  and  Harris  for 
the  money  so  received  by  them  of  the  sheriff,  as  money  re- 
ceived to  his  use.  This  court  held  that  the  action  would  not 
lie.  The  ground  was  that  there  was  not  between  the  parties 
any  privity,  express  or  implied,  whereon  to  found  the  action. 
Chief  Justice  Hornblower,  in  delivering  the  opinion  of  the 
court,  cited  Williams  v.  Everett,  supra,  with  approval,  as  a 
case  decided  upon  great  consideration.  He  re  affirmed  the 
doctrine  of  that  case,  that  privity  of  contract  was  necessary  to 
the  action,  and  that  could  arise  only  from  the  receipt  of  the 
money  under  an  assent,  express  or  implied,  to  hold  it  for  the 
benefit  of  the  plaintiff.  That  as.sent,  he  said  could  not  be  im- 
plied in  that  case ;  "  for  the  defendants,  instead  of  receiving 
tlie  money  as  the  money  of  the  plaintiff  or  for  his  use,  claimed 
and  received  it  as  their  own,  and  wholly  deny  the  plaintiff's 
right  to  it."  I  cannot  distinguish  the  case  just  cited  from  the 
case  presented  by  this  exception.  There  was,  at  tlije  trial,  evi- 
dence both  ways,  and  we  cannot,  on  this  bill  of  exceptions, 
consider  on  which  side  the  evidence  preponderated.  The  de- 
fendant was  entitled  to  the  instruction  that  the  action  was  n(»t 
maintainable  if,  in  the  judgment  of  the  jury,  the  money  was 
received  by  her  as  her  own  money,  under  a  claim  of  right  to 
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it  and  without  auy  assent  to  hold  it  for  the  benefit  of  the 
estate,  or  the  administrator,  when  an  administrator  should  be 
appointed. 

It  was  also  insisted  that  this  action  was  maintainable  against 
the  defendant  as  an  executrix  de  son  tort.  But  it  will  be  ob- 
served that  this  suit  is  not  on  an  action  by  a  creditor  to  re- 
cover of  the  defendant  as  executrix  in  virtue  of  assets  of  the 
deceased  in  her  hands,  nor  is  she  sued  as  executrix  de  son  tort. 
The  gravamen  of  the  action  is  money  had  and  received  to  and 
for  the  use  of  the  plaintiff  as  administrator  of  the  deceased, 
and  the  question  presented  by  the  record  is  whether  the  money 
was  so  received  as  to  create,  as  between  defendant  and  the 
plaintiff,  that  privity  which  is  an  essential  element  of  such  an 
action. 

For  the  reason  above  given,  the  judgment  should  be  revei-sed. 


WHITALL  STOKES  v.  THE  NEW  JERSEY  POTTERY  COM- 
PANY. 

1.  The  president  of  a  corporation  has  no  power,  in  virtue  of  his  office  as 
president,  to  execute  a  bond  and  warrant  of  attorney  for  the  entry  of  a 
judgment  by  confession  against  the  corporation. 

2.  The  powers  of  the  president  of  a  corporation  over  its  business  and  prop- 
erty are  strictly  the  powers  of  an  agent — powers  delegated  to  him  by 
the  directors,  who  are  the  managers  of  the  corporation  and  the  per- 
sons in  whom  the  control  of  its  business  and  property  is  vested. 

3.  The  president  of  a  corporation,  organized  for  business  purposes,  is  its 
chief  executive  officer,  and  in  virtue  of  his  office  has  authority  to  per- 
form all  acts  of  an  ordinary  nature  which,  by  usage  or  necessity,  are 
incident  to  his  office,  and  may  bind  the  corporation  by  contracts  in  the 
usual  course  of  business.  His  authority  to  act  for  the  corporation  may 
also  be  enlarged  beyond  those  powers  which  are  inherent  in  his  office, 
but  those  are  cases  where  the  agency  of  the  officer  has  arisen  from  the 
assent  of  the  directoi-s,  from  their  consent  and  acquiescence  in  permitting 
him  to  assume  the  direction  and  control  of  its  business,  and  are  in- 
stances of  the  application  of  the  principle  that  a  principal  will  be 
liable  for  the  acts  of  his  agent  within  the  apparent  authority  conferred 
upon  him. 
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4.  That  the  president  of  a  corporation  is  the  owner  of  nearly  all  its 
capital  stock,  and  is  its  superintendent  and  treasurer  and  the  active 
manager  of  its  affairs,  and  was  accustomed  to  borrow  money  for  the 
company's  use,  will  give  him  no  power  to  encumber  its  property  by 
a  mortgage  or  judgment  confessed  for  money  borrowed. 

5.  The  corporation  having  become  insolvent,  its  receiver,  as  the  repre- 
sentative of  creditors,  has  the  capacity  to  take  the  objection  that  a 
judgment  against  the  corporation  by  confession  was  not  obtained  in 
such  a  manner  as  to  be  binding  upon  ihe  corporation. 


On  rule  to  show  cause  why  a  judgment  should  uot  be  set 
aside.     On  case  certified  from  Mercer  Circuit.    ' 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Scudder. 

For  the  motion,  G.  D.  W.  Vroom  and  F.  C.  Lowthorp,  Jr. 

Contra,  Mercer  Beasley,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  judgment  in  this  case  was  entered  by  con- 
fession, in  virtue  of  a  bond  and  warrant  of  attorney,  pursuant 
to  the  act  directing  the  mode  of  entering  judgments  on  bonds 
with  warrants  of  attorney.  Reo.,  p.  81.  The  bond  and  war- 
rant of  attorney  are  in  the  name  of  the  corporation  as  obligor, 
and  are  signed  in  its  corporate  name  by  Henry  T.  Cook, 
president.  They  bear  date  Marcli  2d,  1882,  and  jtidgtnent 
was  entered  April  28th,  1882.  The  consideration  of  the  bond 
was  $10,000,  money  loaned  to  the  company  on  the  day  the 
bond  bears  date.  The  company  has  since  been  declared  in- 
solvent, and  is  in  the  hands  of  a  receiver.  The  receiver  ap- 
plies to  have  the  judgment  vacated  as  irregular. 

The  company  was  incorporated  in  1869,  [Pamph.  L.,  p. 
607,)  and  organized  with  a  capital  j)aid  in  of  $25,000.  It 
had  three  directors,  Henry  T.  Cook,  John  H.  Britton  and 
Frank  D.  Cook.     Henry  T.  Cook  was  president  and  treas- 
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urer,  and  owned  the  entire  capital  stock  except  two  shares, 
which  were  owned  by  the  other  two  directors  respectively. 

The  bond  was  conditioned  for  the  payment  of  the  money 
secured,  on  the  3d  of  March,  1882,  but  an  agreement  in 
writing  was  signed  by  the  parties  that  the  loan  should  be  con- 
tinued for  one  year,  with  the  privilege  of  five  years  additional 
at  the  option  of  the  obligee,  with  the  obligation  to  give  one 
month's  notice  of  the  intended  termination  of  the  loan,  imme- 
diately preceding  the  commencement  of  another  year,  with  an 
agreement  on  the  part  of  the  obligee  not  to  enter  up  judgment 
upon  the  warrant  of  attorney  unless  a  suit  should  be  instituted 
against  the  company  on  an  undisputed  legitimate  claim  for 
$2000  or  over,  and  an  agreement  on  the  part  of  the  com- 
pany not  to  give  any  judgment,  bond  and  warrant,  or  any 
mortgage,  either  chattel  or  real,  or  to  do  any  act  that  would 
interfere  with  the  priority  of  the  obligee's  bond  and  warrant, 
and  that  the  obligee  should  be  made  treasurer  of  the  company 
during  the  continuance  of  the  loan,  at  a  salary  of  $1000  a 
year.  A  chattel  mortgage  made  by  the  coiu[)aiiy  was  the  oc- 
casion of  entering  judgment  on  the  bond  and  warrant. 

The  company  had  a  corporate  seal,  but  the  bond  and  war- 
rant of  attorney  and  the  agreement  collateral  thereto  were  not 
either  of  them  sealed  with  the  common  seal.  I  do  not  deem 
it  necessary  to  consider  whether  any  seal  which  is  affixed  as 
the  corporate  seal  by  competent  authority  may  not  become, 
pro  hao  vice,  the  seal  of  the  corporation.  The  bond  and  the 
warrant  of  attorney  were  not  authorized  by  the  board  of  di- 
rectors, nor  did  they  become  the  act  of  the  board  by  subse- 
quent adoption  or  ratification.  The  bond  and  warrant  were 
executed  and  delivered  by  Henry  T.  Cook,  the  president  and 
treasurer  and  the  active  manager  of  the  company.  He  exe- 
cuted and  delivered  the  papers  without  the  knowledge  or  con- 
sent of  the  other  directors. 

By  the  charter  of  this  corporation  it  is  provided  tliat  "  the 
affairs  and  business  of  the  said  corporation  shall  be  managed 
by  not  less  than  three  nor  more  than  five  directors,  who  shall 
elect  one  of  their  number  president ;  and  said  directors  shall 
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be  stockholders  in  said  corporation,  and  the  first  directors 
shall  be  chosen  at  a  meeting  to  be  called  by  three  of  said 
stockholders  upon  five  days'  notice  to  each  stockholder,  and 
shall  hold  their  office  for  one  year  and  until  others  shall  be 
chosen  to  fill  their  places ;  said  directors  shall  be  elected  at 
the  annual  meeting  of  the  stockholders,  to  be  held  on  such 
day,  at  such  hour  of  the  day,  and  at  such  place  as  the  by-laws 
of  said  corporation  shall  direct;  a  majority  of  the  directors 
shall,  on  all  occasions  when  assembled  at  such  time  and  place 
as  the  by-laws  shall  prescribe,  constitute  a  body  competent  to 
transact  business,  and  all  business  before  them  shall  be  de- 
cided by  a  majority  of  votes ;  and  in  case  a  vacancy  shall 
occur  in  the  board  of  directors,  by  death,  resignation  or  a  fail- 
ure of  the  stockholders  to  elect  the  full  number  authorized  by 
this  act,  the  remaining  directors  for  the  time  being,  or  a  ma- 
jority of  them,  shall  have  power  to  fill  such  vacancy  by  the 
appointment  of  any  stockholders."     Pamph.  L.  1869,  p.  507. 

The  powers  of  the  president  of  a  corporation,  virtute  officii^ 
over  its  business  and  property  are  strictly  the  powers  of  an 
agent — powers  delegated  to  him  by  the  directors,  who  are  the 
managers  of  the  corporation,  and  the  persons  in  whom,  as  its 
representatives,  the  control  of  its  business  and  property  is 
vested.  If  the  corporation  be  organized  for  business  purposes, 
the  president  is  its  chief  executive  officer.  He  may,  without 
any  special  autiiority  from  the  board  of  directors,  perform  all 
acts  of  an  ordinary  nature  which,  by  usage  or  necessity,  are  in- 
cident to  his  office,  and  may  bind  the  corporation  by  contracts 
in  matters  arising  in  the  usual  course  of  its  business.  Boone 
on  Corp.,  §  144.  To  this  extent,  the  president,  in  virtue  of 
his  election  as  such,  becomes  the  agent  of  the  corporation. 
Beyond  the  powers  which  usage  and  custom  and  the  necessi- 
ties and  convenience  of  business  require  in  the  executive  officer 
of  a  corporation,  he  has  no  more  control  over  the  corporate 
property  and  funds  than  any  other  director. 

As  illustrative  of  the  restricted  jx)wers  of  a  president  of  a 
corporation  in  the  management  of  its  business  and  control  over 
its  property,  I  will  refer  only  to  two  cases  in  our  own  courts. 
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In  Titus  V.  Cairo  and  Fulton  R.  R.  Co.,  this  court  held  that 
a  power  of  attorney  executed  by  the  president  of  a  corporation, 
authorizing  a  sale  of  its  bonds  in  the  market,  gave  the  agent 
no  power  to  sell,  and  that  the  president  could  not  execute  such 
a  power  without  the  authority  of  the  board  of  directors.  In 
delivering  the  opinion  of  the  court,  Mr.  Justice  Van  Syckel 
said:  "In  the  absence  of  anything  in  the  act  of  incorporation 
bestowing  especial  power  upon  the  president,  he  has,  from  his 
mere  official  station,  no  more  control  over  the  corporate  prop- 
erty and  funds  than  any  other  director.  The  affairs  of  cor- 
porate bodies  are  within  the  exclusive  control  of  their  boards 
of  directors,  from  whom  authority  to  dispose  of  their  assets 
must  be  derived.  The  act  of  a  president  or  other  officer,  un- 
less it  is  shown  to  pertain  to  his  official  duty  or  to  be  within 
the  scope  of  his  employment,  cannot  be  regarded  as  the  act  of 
the  corporation,  and  is  not  binding  upon  il.  The  authority 
requisite  to  charge  the  company  must  therefore  be  derived 
from  the  board  of  directors."     8  Fz-oom  98-102. 

The  other  case  is  Leggett  v.  New  Jersey  Banking  Co.,  Saxt. 
541.  In  that  case  the  charter  of  a  bank  provided  that  the 
affairs,  property  and  concerns  of  the  corporation  should  be 
managed  by  its  directors;  and  the  Court  of  Chancery  held 
that,  although  a  mortgage  executed  under  the  authority  of  the 
board  of  directors  would  be  valid,  a  mortgage  executed  by  the 
president  and  cashier  under  the  corporate  seal,  without  the 
authority  or  concurrence  of  the  board  of  directors,  was  not  a 
valid  instrument. 

The  reasoning  on  which  the  cases  cited  were  decided  applies 
to  the  case  now  before  the  court.  The  plaintiff,  by  his  judg- 
ment and  the  execution  thereon,  has  acquired  a  lien  on  all  the 
property  of  the  corporation ;  and  I  cannot  find  in  principle 
any  distinction  between  a  mortgage  or  conveyance  of  the  lands 
of  a  corporation  and  a  judgment  upon  bond  and  warrant  of 
attorney  upon  which  the  property,  real  and  personal,  of  the 
corporation  is  taken.  Such  a  transaction  is  not  within  the 
ordinary  business  of  a  corporation,  which  the  president,  as  its 
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executive  officer,  is,  in  virtue  of  his  office,  authorized  to  trans- 
act. 

There  are  cases  in  which  the  powers  of  an  officer  of  a  cor- 
poration, and  his  authority  to  act  for  the  company,  are  en- 
larged beyond  those  powers  which  are  inherent  in  his  office. 
But  those  are  cases  in  which  the  agency  of  the  officer  has 
arisen  from  the  assent  of  the  directors,  presumed  from  their 
consent  and  acquiescence  in  permitting  the  officer  to  assume  the 
direction  and  control  of  the  business  of  the  company.  Taylor 
on  Corp.  202,  236-244;  Ang.  &  A.  on  Corp.,  §  299-302. 
Thus,  when,  in  the  usual  course  of  the  business  of  a  corpora- 
tion, an  officer  has  been  allowed  in  his  official  capacity  to 
manage  its  affairs,  his  authority  to  represent  the  corporation 
may  be  implied  from  the  manner  in  which  he  has  been  per- 
mitted by  the  directors  to  transact  its  business.  Martin  v. 
Webb,  110  U.  S.  7.  These  are  simply  instances  of  the 
application  of  the  principle  that  usual  employment  is  evidence 
of  the  powers  of  an  agent,  and  a  responsibility  will  be  laid 
upon  the  principal  for  the  acts  of  his  agent  within  the  appar- 
ent authority  so  conferred  upon  the  agent — a  doctrine  which 
has  come  to  be  applied  to  corporations  in  many  respects  as 
well  as  to  individuals,  and  with  the  same  qualifications  and 
limitations.  In  such  cases,  as  is  said  by  Mr.  Taylor,  the  au- 
thority of  the  officer  does  not  depend  so  much  on  his  title,  or 
on  the  tlieoretical  nature  of  his  office,  as  on  the  duties  he  is  in 
the  habit  of  performing.  Taylor  on  Corp.,  §  202.  But  the 
depositions  laid  before  the  court  do  not  bring  the  case  in  hand 
within  the  range  of  the  authorities  above  referred  to.  The 
only  proof  on  that  subject  is  that  Cook  was  the  owner  of  all 
the  capital  stock  of  the  company  except  two  shares ;  that  he 
was  president  and  treasurer  and  the  active  manager  of  the 
company,  usin^  the  money  of  the  corporation  as  he  saw  fit, 
and  borrowing  money  for  the  company  so  far  as  its  banking 
business  was  concerned ;  that  atone  time  he  effected  a  loan 
upon  mortgage,  but  that  the  mortgage  was  made  by  the  au- 
thority of  the  directors,  and  that  he  never  undertook  to  exe- 
cute, in  the  corporate  name,  papers  of  the  character  of  the 
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security  in  question  without  the  assent  of  the  directors,  except 
in  this  instance.  Cook  was  the  general  agent  of  the  company. 
As  such  he  had  power  to  direct  and  control  its  business — to 
make  contracts  which  should  bind  the  company  in  the  ordi- 
nary course  of  its  business,  and  to  borrow  money  for  that 
purpose  on  its  credit.  A  general  agent  of  a  corporation,  who, 
in  virtue  of  the  authority  given  him,  has  the  power  to  con- 
tract debts  and  even  to  borrow  money  on  the  credit  of  the 
corporation,  has  no  power,  in  virtue  of  such  an  agency  merely, 
to  m-ake  a  mortgage  on  its  property,  real  or  personal.  Sioio 
V.  Wyse,  7  Conn.  214;  C.  &  N.  R.  R.  Co.  v.  James,  14  Wis. 
325.  Incident  to  the  power  of  Cook  to  borrow  money  for  the 
company's  use  was  the  power  to  secure  the  debt  in  the  usual 
way ;  but  the  power  to  contract  the  debt  did  not  carry  with  it 
the  power  to  encumber  the  company's  property  by  a  mortgage 
or  a  judgment  confessed  as  a  security  for  its  repayment. 

Nor  can  this  judgment  acquire  validity  from  the  fact  that 
the  money  advanced  by  the  plaintiff  was  applied  for  the  bene- 
fit of  the  company.  From  that  fact  a  debt  would  arise,  and 
an  obligation  on  the  part  of  the  corporation  to  pay  the  debt  in 
common  with  its  other  debts  would  result ;  but  the  plaintiff 
cannot  hold  his  security  which  gives  h'lm  a  lien  upon  the 
company's  property,  unless  his  security  is  a  valid  security  as 
an  encumbrance  thereon,  especially  when  the  rights  of  other 
creditors  are  involved.  Hackensack  Water  Co.  v.  De  Kay,  9 
Stew.  Eq.  548.  The  receiver,  as  the  representative  of  creditors, 
has  the  capacity  to  take  the  objection  that  the  security  was  not 
made  in  such  a  manner  as  to  be  binding  upon  the  corporation. 
Vail  v.  Hamilton,  85  N.  Y.  453. 

The  Circuit  Court  should  be  advised  to  vacate  the  judg- 
ment. 
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LEAH  PARKER  v.  WILLIAM  L.  BUTTERWORTH. 

Sections  10  and  11  of  the  statute  of  limitations  (Rev.  p.  595,)  which  are 
in  substance  the  same  as  9  Geo.  IV.,  c.  14,  only  changed  the  law  with  re- 
spect to  the  rules  of  evidence.  The  acknowledgment  or  promise  to  take  a 
case  out  of  the  statute  must  now  be  in  writing  and  signed  by  the  party  to 
be  charged ;  but  the  acknowledgment  or  promise,  when  so  proved,  will 
have  the  same  legal  construction  and  effect  as  it  would  have  had  before 
the  statute  was  passed.  The  endorsement  or  memorandum  of  payment 
by  the  party  to  whom  payment  is  made  is  no  longer  sufiScient  proof 
thereof ;  but  any  payment,  when  proved  by  competent  evidence  aliunde, 
which  would  have  been  sufficient  before  the  statute,  is  still  sufficient  to 
remove  the  bar  of  the  statute. 

From  an  unqualified  acknowledgment  of  a  subsisting  debt  the  law  will 
imply  a  promise  which  will  obviate  the  bar  of  the  statute ;  but  if  there 
be  anything  in  the  admission  to  repel  the  inference  of  a  promise  to  pay, 
no  promise  will  be  implied,  and  the  acknowledgment  will  not  enable 
the  plaintiff  to  recover;  and  if  the  acknowledgment  be  coupled  with  a 
promise  which  is  qualified  or  conditional,  neither  the  acknowledgment 
nor  the  promise  will  be  available  unless  the  condition  has  been  per- 
formed, or  the  event  happened,  by  which  the  promise  is  qualified. 
Defendant,  a  joint  maker  of  a  promissory  note,  in  a  letter  written  to"  the 
plaintiff,  admitted  that  he  signed  the  note  as  surety,  and  added  :  "  It 
would  be  impossible  for  me  to  pay  the  note  at  this  time ;  therefore  J  shall 
be  a  thousand  times  obliged  to  thee  if  thee  will  allow  it  to  rest  until 
John  "  (the  other  maker)  "  or  I,  or  both,  are  in  better  condition  to  liqui- 
date it."  Held  to  be  a  qualified  promise  by  the  defendant  to  pay  when 
his  circumstances  had  so  improved  that  he  had  the  ability  to  pay,  and 
that  the  plaintiff  could  not  make  the  promise  available  without  affirma- 
tive proof  of  tlie  substantial  fulfilment  of  the  condition. 
A  payment  on  account  by  one  joint  promisor  will  not  remove  the  bar  of 
the  statute  of  limitations  as  against  a  coprcmisor  in  whose  favor  the 
statute  had  attached  when  the  payment  was  made. 
Whitcomb  v.  Whiting  approved  and  explained.  Channell  v.  Dilchbum, 
5  M.  &  W.  494.  and  Ooddard  v.  Ingram,  3  Q.  B.  839,  disapproved. 


On  rule  to  show  cause  why  a  verdict  for  the  plaintiff  should 
not  be  set  aside. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 
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For  the  rule,  James  N.  Stratton  and  Charles  Haight. 
Contra,  James  Sieen. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  suit  was  brought  upon  a  joint  and  several 
promissory  note  made  by  John  H.  Woodward  and  William 
L.  Butterworth,  bearing  date  June  17th,  1867,  for  the  sum 
of  $1241.46,  payable  to  Deborah  Parker  and  Leali  Parker,  or 
the  survivor  of  them,  in  one  year  after  date.  Deborah  died 
in  1874.  The  suit  was  in  the  name  of  Leah,  the  survivor,  as 
plaintifiF,  and.  Woodward  being  out  of  the  jurisdiction  of  the 
court,  Butterworth  alone  was  made  defendant.  The  action 
was  begun  by  a  summons  returnable  April  3d,  1883.  The 
defence  was  the  statute  of  limitations.  To  meet  this  defence 
the  plaintiff  relied  (1)  on  an  acknowledgment  or  promise  to 
pay,  contained  in  a  letter  written  to  her  by  Butterworth,  the 
defendant,  bearing  date  September  1st,  1877,  and  (2)  upon  a 
payment  of  $100  on  the  note  made  June  1st,  1882,  by  Wood- 
ward, the  other  joint  maker. 

By  the  Limitation  act,  as  contained  in  the  Revision,  which 
went  into  effect  January  1st,  1875,  it  is  provided  witli  respect 
to  actions  on  simple  contracts,  first,  that  "no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out 
of  the  operation  of  this  act,  or  to  deprive  any  person  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall 
be  made  or  continued  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby ; "  second,  "  that  where  there 
shall  be  two  or  more  joint  contractors  or  executors  or  admin- 
istrators of  any  contractor,  no  such  joint  contractor,  executor 
or  administrator  shall  lose  the  benefit  of  this  act  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  ac- 
knowledgment or  promise,  and  signed  by  any  other  or  others 
of  them;"  tiiird,  "  that  nothing  herein  contained  shall  alter 
oi  take  away  or  lessen  the  etfect  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  person  whatsoever  j "  fourth, 
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"  that  in  actions  to  be  commenced  against  two  or  more  such 
joint  contractors  or  executors  or  administrators,  if  it  shall 
appear  at  the  trial  or  otherwise  that  the  plaintiff,  though 
barred  by  this  act  as  to  one  or  more  of  such  joint  contractors 
or  executors  or  administrators,  shall,  nevertheless,  be  entitled 
to  recover  against  any  other  or  others  of  the  defendants,  by 
virtue  of  a  new  acknowledgment  or  promise  or  oilierwise,. 
judgment  may  be  given,  and  with  costs  allowed  for  the  plain- 
tiff as  to  such  defendant  or  defendants  against  wliom  he  shall 
recover,  and  for  the  other  defendant  or  defendants  against  the 
plaintiff;"  fifth,  "that  no  endorsement  or  memorandum  oi 
any  payment,  written  or  made  after  this  act  shall  go  into  effect, 
upon  any  promissory  note,  bill  of  exchange  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be 
made,  shall  be  deemed  sufficient  proof  of  such  payment  so  as 
to  take  the  case  out  of  the  operation  of  this  act."  Rev.^  p. 
595,  596,  §§  10,  11. 

Tliese  sections  are  in  substance  the  same  as  sections  1  and  3 
of  9  Geo.  IV.,  c.  14.  The  only  change  they  made  in  the  law 
is  with  respect  to  the  rules  of  evidence.  Before  this  stafute 
an  acknowledgment  or  promise  to  pay,  or  a  payment  on 
account,  under  some  circumstances,  would  take  a  case  out  of 
the  statute  of  limitations.  The  new  statute  simply  required 
that  the  acknowledgment  or  promise  to  have  that  effect  should 
be  in  writing,  and  signed  by  the  party  to  be  charged  thereby. 
It  made  no  alteration  in  the  legal  construction  or  effect  of  an 
acknowledgment  or  promise  when  proved  in  the  manner  pre- 
scribed by  the  statute,  and  the  question  whether  the  document 
written  and  signed  "  amounts  to  an  acknowledgment  or 
promise  is  no  other  inquiry  than  whether  the  same  words,  if 
proved,  before  the  statute  was  enacted,  to  have  been  spoken  by 
the  defendant,  would  have  had  a  similar  0[)eration  and  effect." 
Ilaydor.  v.  Williams,  7  Bing.  163;  Edwards  v.  CuUey,  4 
H.&  iV.  378 ;  Dickensm  v.  Hatfield,  5  C.  &  P.  46 ;  Wood 
on  Limitations,  §  84.  The  statute  has  made  no  change  in 
the  law  with  respect  to  payment  on  account,  except  that 
the  endorsement  or  memorandum  of  the  payment  upon  any 
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promissory  note,  bill  of  exchange  or  other  writing,  written  or 
made  after  the  act  went  into  effect,  by  the  party  to  whom  pay- 
ment is  made,  shall  not  be  suflBcient  proof  thereof.  Payment, 
as  a  fact,  must  be  proved  by  evidence  aliunde.  It  may  be 
proved  by  any  kind  of  evidence,  written  or  oral,  which  other- 
wise would  be  competent  as  proof  of  a  matter  of  fact  in  issue ; 
and  any  payment  which  would  have  been  sufficient  before 
this  statute  was  passed  is  still  sufficient  to  remove  the  bar  of 
the  statute  of  limitations.  Merritt  v.  Day,  9  Vroora  32; 
Cleave  v.  Jones,  6  Exch.  573,  578 ;  Bevan  v.  Gething,  3  Q. 
B.  740;  Bradley  v.  James,  13  C.  B.  822;  First  Nat.  Bank 
V.  Ballou,  49  N.  Y.  155;    Wood  on  Limitations,  §  96. 

The  statute  has  the  words  "acknowledgment  or  promise  " 
as  the  evidence  of  a  new  and  continuing  contract.  The  use 
of  these  words  in  the  disjunctive  in  the  statement  of  the  law 
gave  rise  to  a  series  of  opposing  authorities,  in  some  of  which 
it  was  held  that  the  statute  of  limitations  Was  founded  on  a 
mere  presumption  of  payment,  and  that  whatever  repelled 
that  presumption  was  an  answer  to  the  statute,  and  that 
therefore  an  acknowledgment  of  the  non-payment  of  a  debt, 
though  accompanied  by  a  cosditional  promise,  or  even  a  refu- 
sal to  pay,  was  a  sufficient  answer  to  the  statute.  These  cases 
were  overruled  by  the  Court  of  King's  Bench  before  the  act 
of  9  Geo.  IV.  was  passed,  in  Tanner  v.  Smart,  Q  B.  &  C. 
603,  a  case  which  Barofl  Parke  said  put  an  end  to  a  series  of 
decisions  which  were  a  disgrace  to  the  law.  Ha^^t  v.  Pen- 
degrast,  14  M.  &  W.  741.  Since  the  decision  in  Tanner  v. 
Smart,  the  law  in  the  English  courts  has  been  settled  on  this 
footing — that  from  a  bare  unqualified  acknowledgment  of  a 
subsisting  debt  the  law  will  imply  a  promise  to  pay  which 
will  obviate  the  bar  of  the  statute,  but  that  if  there  be  in  the 
admission,  or  on  the  face  of  the  writing  containing  such  an 
acknowledgment,  anything  to  repel  the  inference  of  a  promise 
to  pay,  the  rule  expressum  facit  censare  taciturn  applies ;  no 
promise  will  be  implied,  and  the  acknowledgment  will  not 
enable  the  plaintiff  to  recover.  And  if  the  acknowledgment 
be  coupled  with  a  promise  which  is  qualified  or  conditional, 
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neither  the  acknowledgment  nor  the  promise  will  be  available 
unless  the  condition  has  been  performed  or  the  event  happened 
by  which  the  promise  is  qualified.  Smith  v.  Thorn,  18  Q. 
B.  134,  143;  Hart  v.  Pendegrnst,  14  M.  &  W.  741,  744; 
Sidwell  V.  Mason,  2  H.  &  N.  306,  309,  310;  Evei^iU  v. 
Robertson,  1  El.  &  B.  16-19 ;  In  re  River  Steamer  Co.,  L.  R. 
(6  Ch.  App.)  822-828 ;  Street  v.  Lindsay,  L.  R.  (2  Exch. 
Div.)  314-316  ;  Wood  on  Limitations,  §  85.  The  weight  of 
authority  in  the  courts  of  this  country  is  in  accordance  with 
the  English  doctrine,  as  will  appear  in  the  note  pf  the  Ameri- 
can editors  to  Whitcomb  v.  Whiting,  1  Sm.  Lead.  Cas.  867 ; 
and  such  has  been  the  course  of  decision  in  this  state.  Belles 
v.  Belles,  7  Hal  339 ;  Ridgway  v.  English,  2  Zab.  409,  413, 
419  ;  Ex'rs  of  Conover  v.  Conover,  Saxt.  403. 

The  defendant's  letter  of  September  1st,  1877,  relied  on  as 
an  acknowledgment  or  promise,  was  written  in  answer  to  a 
letter  of  the  plaintiff,  which  was  not  produced  in  evidence. 
No  part  of  the  defendant's  letter,  except  the  paragraph  which 
will  be  quoted,  contains  anything  which  could  be  construed  to 
be  an  acknowledgment  or  promise.  That  paragraph  is  in  these 
words:  ''It  would  be  impossible  for  me  to  pay  the  note  at 
this  time;  therefore  I  shall  be  a  thousand  times  obliged  to 
thee  if  thee  will  allow  it  to  rest  until  John  or  I,  or  both,  are 
in  better  condition  to  liquidate  it."  It  is  clear  that  there  is 
not  in  these  words  an  unqualified  promise  to  pay  immediately 
or  on  request.  The  preceding  paragraphs  of  the  letter  iden- 
tify the  note  sued  on  as  that  to  which  the  correspondence  re- 
lated, and  contain  an  admission  by  the  defendant  that  he 
signed  the  note  as  surety  for  Woodward.  Taken  in  connec- 
tion with  the  defendant's  admission  that  he  signed  the  note, 
and  his  declaraticm  of  his  present  inability  to  pay,  I  think 
the  words  quoted  are  sufficient  to  warrant  the  implication  of 
IS.  qualified  promise  by  the  defendant  to  pay  wiien  his  circum- 
stances had  so  improved  that  he  had  the  ability  to  pay.  To 
make  such  a  promise  available  the  plaintiff  was  bound  to  fur- 
nish affirmative  proof  of  the  substantial  fulfilment  of  the 
condition    {Tannei-  v.   Smart,   Haydon  v.   Williams,   supra; 
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Scales  V.  Jacob,  3  Bing.  638;  Ayton  v.  Bolt,  4  Id.  105; 
Edmunds  v.  Downs,  2  C  <£*  M.  459 ;  Meyerhoff  v.  Froehlich, 
4  C.  P.  Div.  63 ;  Tompkins  v.  Brown,  1  Dmw,  247 ;  Ifood 
on  Limitations,  §  77) ;  and  of  that  there  was  no  evidence. 
The  verdict  cannot  be  sustained  on  the  new  promise  of  the 
defendant. 

To  take  the  case  out  of  the  statute  of  limitations  by  a  pay- 
ment on  account,  the  plaintiff  relied  on  a  payment  made  by 
Woodward,  one  of  the  joint  makers  of  the  note.  Woodward 
sent  a  draft  to  the  plaintiff  for  $100  in  a  letter  directed  to  her, 
dated  Durango,  Cal.,  May  9th,  1882.  The  plaintiff  received  the 
money  on  the  draft,  and,  June  1st,  1882,  credited  it  on  the 
note.  The  letter  remitting  the  draft  gave  no  directions  as  to 
the  appropriation  of  the  money.  The  only  reference  to  the 
subject  is  in  these  words :  "  Enclosed  is  draft  for  $100.  It 
strained  me  to  raise  it,  but  I  thought  thee  needed  it."  There 
was  some  evidence  that  there  was  another  indebtedness  on  the 
part  of  Woodward  to  the  plaintiff  besides  the  note  in  suit. 
The  judge  left  the  question  to  the  jury  whether  the  payment 
was  made  on  account  of  this  note,  under  proper  instructions, 
and  I  think  there  was  sufficient  evidence  to  justify  the  jury  in 
finding  that  the  payment  was  made  thereon. 

Woodward  removed  from  this  state  shortly  after  the  note 
was  given.  He  resided  in  California  when  the  suit  was 
brought.  Although  the  fact  does  not  appear  distinctly  by  the 
evidence,  it  is  probable  that  his  continued  residence  out  of  this 
state  avoided  the  bar  of  the  statute  of  limitations  as  against 
him.  Butterworth  resided  in  this  state,  and  the  statute  was  a 
bar  to  any  action  against  him  on  the  note  at  the  time  this 
payment  was  made.  The  problem  presented  by  these  facts  is 
whether  a  payment  on  account  by  one  joint  promisor  will  re- 
move the  bar  of  the  statute  of  limitations  as  against  a  co- 
promisor  in  whose  favor  the  statute  had  attached  when  the 
payment  was  made. 

The  leading  case  on  this  subject  is,  of  course,  Whitcomb  v. 
Wkiting,  2  Doug.  652.  In  that  case  the  declaration  was  in 
form  on  a  promissory  note  executed  by  the  defendant.     Pleas, 
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non  assumpsit  and  non  assumpsit  infra  sex  annos.  The  plain- 
tiflF  produced  a  joint  and  several  note  executed  by  the  defend- 
ant and  three  others,  and  having  proved  payment  by  one  of 
the  others  of  interest  on  the  note,  and  part  of  the  principal 
within  six  years,  and  the  judge  thinking  that  was  sufficient  to 
take  the  case  out  of  the  statute  as  against  the  defendant,  a  ver- 
dict was  found  for  the  plaintiff.  On  rule  to  show  cause  before 
Lord  Mansfield,  Chief  Justice,  and  Willes,  Ashurstand  Buller, 
Justices,  the  verdict  was  sustained.  Lord  Mansfield  said^ 
"  Payment  by  one  is  payment  by  all,  the  one  acting  virtually 
as  agent  for  the  rest;  and  in  the  same  manner  an  admission 
by  one  is  an  admission  by  all ;  and  the  law  raises  the  promise 
to  pay  when  the  debt  is  admitted  to-be  due."  Willes,  Justice, 
said,  "  The  defendant  has  had  the  advantage  of  the  partial 
payment,  and  therefore  must  be  bound  by  it."  Ashurst  and 
Buller,  Justices,  were  of  the  same  opinion, 

Whitcomb  v.  Whiting,  though  not  always  approved,  has 
been  so  frequently  declared  to  be  the  law  in  this  state  that  its 
force  as  authority  cannot  now  be  disputed.  I  have  quoted 
the  case  almost  at  length  with  a  view  of  an  inquiry  as  to  what 
the  case  decided.  It  will  be  observed  that  it  does  not  appear 
in  the  report  of  the  case  that  the  note  in  suit  was  affected  by 
the  statute  of  limitations  at  the  time  the  payment  was  made. 
'Indeed,  it  appears  inferentially  to  have  been  otherwise,  for 
no  such  point  was  made  by  counsel,  and  it  is  improbable  that 
an  available  argument  of  so  much  plausibility,  if  not  weight, 
should  have  been  overlooked  by  counsel  or  passed  by  the  court 
without  comment.  Lord  Mansfield's  reasoning  that  "pay- 
ment by  one  is  payment  by  all,  the  one  acting  virtually  as 
agent  for  the  rest,"  could  apply  only  to  a  payment  made  in 
the  interest  of  all ;  and  the  observation  of  Willes,  Justice,  that 
"  the  defendant  had  had  the  advantage  of  the  partial  payment, 
and  therefore  must  be  bound  by  it,"  would  be  wholly  inappli- 
cable if  the  defendant  had  been  entirely  released  from  his  lia- 
bility on  the  note  by  the  statute  when  his  copromisor  made 
the  payment.  The  report  of  this  case  affords  no  warrant  for 
the  assumption   that  it  decided   that  a  payment  within  six 
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years  before  suit,  by  one  promisor,  would  take  a  case  out  of 
the  statute  as  against  a  copromisor,  where  the  payment  was 
made  after  the  statute  had  effected  a  discharge  of  the  latter 
from  the  joiut  obligation.  The  other  leading  English  cases 
on  the  subject  are  Burleigh  v.  StoWs  Adm^r,  8  B.  &  C.  36, 
and  Pei'hnm  v.  Raynnl,  2  Bing.  306,  more  fully  reported  in 
9  Moore  566.  In  Burleigh  v.  Stott's  Adm'r,  the  suit  was 
against  the  administrator  of  Stott,  one  of  the  makers  of  a  joint 
and  several  promissory  note.  The  note  was  dated  March  4th, 
1818,  and  payable  to  Robert  Burleigh,  the  plaintiff,  on  de- 
mand. Stott  died  March  3d,  1821.  The  suit  was  brought 
October  3d,  1826.  It  appeared  that  Thomas  Burleigh,  the 
other  maker,  and  who  was  the  principal  debtor,  on  the  10th  of 
October,  1818,  paid  the  interest  on  the  note  to  that  day,  and  on 
the  10th  of  October,  1820,  the  interest  then  due,  and  a  sum  on 
account  of  the  principal,  without  the  knowledge  of  Stott. 
These  payments  were  made  by  Burleigh  whilst  the  joint  liability 
of  himself  and  Stott  subsisted ;  and,  as  was  said  by  Holroyd, 
Justice,  Stott  had  the  benefit  of  the  part  payment,  and  he  ought 
to  bear  the  burden.  The  court,  following  Whitcomb  v.  Whit- 
ing, gave  judgment  for  the  plaintiff.  In  Perham  v.  Rayual,  one 
of  the  defendants  was  surety  on  a  joint  and  several  note,  and 
within  six  years  before  suit  a  codefendaut,  who  was  the  principal 
debtor,  had  acknowledged  the  debt  to  be  due.  It  does  not  appear 
in  either  report  of  the  case  whether  the  acknowledgment  was 
before  or  after  the  bar  of  the  statute.  The  questions  discussed 
and  decided  were  whether  Whitcomb  v.  Whiting  was  law,  and 
whether  an  acknowledgment  by  the  principal  debtor  could 
affect  a  surety. 

The  only  cases  in  the  English  courts  which  directly  decide 
that  payment  by  one  copromisor  after  the  bar  of  the  statute 
had  attached  would  deprive  the  other  promisor  of  the  benefit 
of  the  statute,  are  Chnnnell  v.  Ditchburn,  5  aM.  &  W.  494, 
and  Goddard  v.  Ingram,  3  Q.  B.  839.  In  Channell  v. 
Ditchburn  the  suit  was  against  the  makers  of  a  joint  and  sev- 
eral promissory  note.  The  proof  was  of  the  payment  of  in- 
terest   by  one   of  the    makers   within    six   years    from    the 
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commencement  of  the  suit,  but  more  than  six  years  after  the 
note  became  due.  The  debt  had  been  once  barred  by  the 
statute,  and  the  court  held  that  it  was  revived  against  both 
the  makers  by  the  payment  of  interest  by  one.  The  case  was 
decided  on  the  assumption  that  Whitcomb  v.  Whiting  was  a 
parallel  case,  and  on  tiie  authority  of  Manderston  v.  Robert- 
son, 4  Man.  &  R.  440.  On  looking  at  the  report  of  Man- 
derston V.  Robertson  it  will  be  found  that  that  point  was  not 
adverted  to.  In  Goddard  v.  Ingram  the  suit  was  against 
surviving  partners  to  recover  the  balance  of  a  debt  due  on 
partnership  account,  on  which  one  of  the  partners  had  made 
a  small  payment  after  the  whole  account  was  barred.  The 
payment  was  made  after  the  dissolution  of  the  partnership, 
and  when  the  partner  making  it  was  "  in  the  jaws  of  bank- 
ruptcy," and  the  jury  found  that  the  payment  was  made  by 
him  in  concert  with  the  plaintiffs,  in  fraud  of  his  copartners. 
This  case  was  decided  after  Channell  v.  Ditchburn,  and  there 
was  also  prominent  in  it  the  question  of  the  agency  of  part- 
ners in  the  matter  of  partnership  business  after  a  dissolution 
of  the  firm.  The  court  set  aside  a  verdict  for  the  defendant 
without  stating  the  grounds  of  decision,  or  assigning  any 
reason  except  that  they  could  not  forbear  to  act  on  the  numer- 
ous authorities. 

There  is  another  class  of  cases  which  will  throw  light  on 
the  principle  involved  in  the  matter  under  discussion.  I  refer 
to  those  decisions  which  hold  that  payment  by  one  promisor 
after  the  death  of  his  coproraisor  will  not  revive  the  debt  as 
against  the  personal  representatives  of  the  latter.  Of  this  class 
Atkins  V.  Tredgold,  2  B.  &  C.  23,  is  the  leading  case.  Tiie  suit 
there  was  against  the  executors  of  John  Tredgold  on  joint  and 
several  promissory  notes  made  by  John  Tredgold  and  Robert 
Tredgold,  bearing  date  respectively  January  17th,  1806,  and 
January  17th,  1809.  John  died  in  March,  1810,  and 
Kobert  continued  to  pay  the  interest  until  May,  1816.  The 
court,  consisting  of  Abbott,  Chief  Justice,  Bayley,  Holroyd  and 
Best,  Justices,  held  that  the  payments  made  after  the  testator's 
death  did  not  take  the  case  out  of  the  statute.     All  the  judges 
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distinguished  the  case  from  Whitoomb  v.  Whiting,  and  de- 
clared their  unwillingness  to  extend  the  principle  of  that 
decision.  Bay  ley,  Justice,  speaking  of  Whitcomb  v.  Whiting, 
distinguished  that  case  from  the  case  then  before  the  court,  in 
that  the  statute  had  attached  before  the  payment  was  made  by 
Robert ;  and  "  therefore,"  he  said,  "  John  Tredgold  being  at 
that  time  protected,  could  not  be  subjected  to  any  new  obliga- 
tion by  the  act  of  Robert."  Holroyd,  Justice,  referring  to 
Whitcomb  v.  Whiting,  said,  "  That  case  has  gone  far  enough, 
bat  it  does  not  govern  the  present.  There  the  defendant 
Whiting  was  liable  upon  a  joint  promise  at  the  time  the  pay- 
ment was  made.  The  court  decided  that  when  one  of  two  joint 
promisors  pays  a  part,  that  was  to  be  considered  in  law  as  a 
payment  by  both.  But  here,  at  the  time  when  the  payment 
was  made,  the  joint  contract  had  ceased  to  exist ;  for  it  was 
determined  by  the  death  of  John  Tredgold." 

Turning  from  the  English  decisions  to  the  cases  in  our 
courts,  we  find  Whitcomb  v.  Whiting  approved  and  followed 
in  Cm-lies  v.  Fleming,  1  Vroom  349.  In  that  case  the  suit 
was  commenced  July  11th,  1861,  against  the  two  defendants, 
on  a  joint  and  several  note  given  by  them  and  one  Farring- 
ton,  since  deceased,  dated  September  4th,  1850.  The  interest 
on  the  note  had  been  paid  by  Fleming  every  year  to  the  year 
1860  inclusive.  Each  payment  of  interest  was  made  at  a 
time  when  the  joint  liability  of  the  defendants  existed,  and 
each  one  of  these  payments  renewed  the  joint  obligation  for 
six  years.  Disborough  v.  Bidleman's  Heirs,  1  Zab.  677,  ap- 
proved Whitcomb  v.  Whiting,  and  followed  Atkins  v.  Tred- 
gold. The  suit  was  against  the  heirs  of  a  deceased  obligor 
on  a  bond  which  was  joint  and  several.  This  court,  and  the 
Court  of  Errors,  held  that  a  payment  on  the  bond  by  the  sur- 
viving obligor,  after  the  death  of  his  co-obligor,  did  not  take 
the  case  out  of  the  statute  as  against  the  heirs  of  the  latter. 
This  decision  was  made  on  the  authority  and  reasoning  of 
Atkins  V.  Tredgold,  that  the  payment  was  not  made  whilst 
the  joint  obligation  of  the  two  parties  existed,  and  that  the 
agency  of  the  one  to  act  for  and  bind  the  other  ceased  when 
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their  joint  liability  was  ended.  Wiiitcomb  v.  Whiting  was 
again  approved  in  this  court  in  Merritt  v.  Dey,  9  Vroom  32. 
That  suit  was  against  partners  on  a  firm  note.  The  payment 
by  one  partner,  which  was  regarded  as  taking  the  case  out  of 
the  statute,  though  made  after  the  dissolution  of  the  partner- 
ship, was  before  the  time  of  limitation  had  lapsed.  I'he 
Chief  Justice  in  his  opinion  gives  that  circumstance  special 
prominence,  aod  in  commenting  on  Whitcomb  v.  Whiting 
deduces  "a  right  *  *  *  jj^  either  of  the  joint  debtors 
to  arrest  by  his  sole  act  the  running  of  the  statute,"  "  from 
the  existence  of  the  joint  indebtedness,"  and  "  infers  from  the 
fact  of  the  joint  obligation  and  the  unity  of  interest  the 
agency  to  renew  the  contract  as  against  the  force  of  the 
statute." 

We  are  bound  by  Whitcomb  v.  Whiting,  for  the  reason  I 
have  mentioned ;  but  the  other  English  cases  I  have  cited  we 
are  under  no  constraint  to  follow,  except  so  far  as  they  have 
already  been  adopted  by  our  courts.  The  doctrine  that  a  joint 
debt,  when  once  barred  by  the  statute,  can  be  revived  as 
against  all  the  original  debtors  by  the  unauthorized  act  of  one 
of  them,  adjudged  in  Channell  v.  Ditchburn  and  Goddard  v. 
Ingram,  has  neither  reason  nor  justice  for  its  support.  That 
such  a  doctrine  was  considered  as  either  unjust  or  unwise  is 
shown  by  the  fact  that  in  England  it  has  been  overturned  by 
act  of  parliament.  19  and  20  Vic,  c.  97,  §  14.  The  true 
principle  on  which  Whitcomb  v.  Whiting  rests  is  that  o^f  the 
agency  of  joint  debtors  for  each  other,  inferred  from  the  unity 
of  their  interest,  which  makes  the  act  of  payment  by  the  one 
the  act  of  all — an  agency  which,  arising  out  of  the  joint  in- 
debtedness, subsists  only  so  long  as  the  joint  indebtedness  con- 
tinues, and  ceases  as  soon  as,  the  joint  liability  being 
determined,  the  parties  become  as  strangers  to  each  other. 
Atkins  V.  Tredgold  and  Disborough  v.  Bidleman's  Heirs 
were  decided  on  this  reasoning,  and  there  is  no  rational  dis- 
tinction between  the  d<  termination  of  the  joint  interest  of  the 
parties  by  death  and  its  termination  by  the  bar  of  the  statute 
of  limitations,  which  makes  the  lapse  of  time  a  positive  and 
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legal  bar  in  all  cases  within  its  provisions.     Thorpe  v.  Cor- 
win,  Spenc.  311. 

I  have  not  referred  to  cases  in  the  courts  of  our  sister  states. 
Whitconib  v.  Whiting  has  given  rise  to  so  much  discussion, 
with  great  diversity  of  views,  and  been  so  denied  and  quali- 
fied, not  only  by  judicial  decisions  but  by  legislation,  that  a 
reference  to  the  American  cases  would  be  of  little  profit.  The 
courts  of  some  of  the  other  states  have  adopted  the  same  views 
on  this  subject  that  we  have  expressed,  as  will  be  seen  by  the 
notes  to  Whitcomb  v.  Whiting ,  1  Sm.  Lead.  Cas. 

The  verdict  should  be  set  aside  and  a  new  trial  granted. 


ADAM  W.  CREVELING  ET  AL.  v.  BLOOMSBURY  NATIONAL 

BANK. 

The  holder  of  a  check  on  a  bank  cannot  sue  the  bank  for  refusal  to  pay 
it  on  presentation,  though  the  drawer  have  sufficient  on  deposit  to 
meet  it. 


On  demurrer  to  declaration. 

This  suit  was  brought  by  the  payees  of  checks  or  orders  on 
the  defendant,  a  banking  corporation,  which  on  presentation 
were  refused  payment,  on  January  20th,  1877.  The  material 
averments  are  that  one  Jacob  W.  Cole  deposited  money  in  the 
bank,  gave  his  checks  or  orders  to  the  plaintiffs  to  pay  them 
$500,  which  the  bank  refused  to  pay,  and  have  fraudulently 
appropriated  the  said  sum  to  their  own  use,  or  to  the  use  of 
some  other  person  or  persons,  without  the  knowledge  or  con- 
sent of  the  plaintiffs,  or  the  persons  to  whom  they  passed  the 
checks. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 
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For  the  plaintiffs,  Osear  Jeffery. 

For  the  defendants,  C.  F.  Fitch. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.     On  general  demurrer  to  this  declaration  the 
question  is  raised  whether  the  holder  or  payee  of  a  check  can 
sue  the  bank  on  which  it  is  drawn  for  a  refusal  to  pay  it, 
where  the  check  is  regularly  made,  delivered,  presented  for 
payment,  and  the  maker  has  funds  in  the  bank  on  deposit 
sufficient  to  pay  it.     Decidedly  opposing  views  are  held  in 
different  courts  on  this  point,  and  the  subjed;  has  been  very 
fully  discussed  in  cases  and  text-books.     I  consider  the  law 
well  settled  in  our  state  on  what  has  been  regarded  as  the 
weight  of  authority  and  the  usage  of  banks  and  their  dealers 
for  many  years.     Our  reports  are  silent  on  this  subject,  be- 
cause no  such  action  has  been  brought,  or  if  brought  it  has 
not  been  supposed   to   be  maintainable.     Checks   have  been 
classed  generally  with  inland  bills  of  exchange,  though  differ- 
ing in  some  respects,  and  held  not  binding  on  the  draweeuntil 
there  has  been  a  presentation  and  acceptance  by  tiie  bank  in 
some  form.     Being  payable  on  demand,  such  acceptance  is  by 
payment,  or  by  credit  given  to  the  holder,  and  charge  against 
the  drawer,  or  by  certification.     If  unpaid   on  presentation 
the  holder  has  his  remedy  against  the  maker  or  endorser ;  and 
the  maker  has  his  against  the  bank  for  damages  sustained  to 
this  credit,  or  otherwise,  by  the  illegal  refusal  to  pay  his  check 
when  drawn  against  funds  remaining  in  the  bank.     Cases  that 
I  have  examined  in  our  reports  do  not  directly  meet  the  ques- 
tion at  issue  here,  and  because  there  has  been  doubt  expressed 
by  some  text-writers,  and   dissent   in  some  courts  of  other 
states,  I  have  thought  it  advisable  briefly  to  review  some  of 
the  more  prominent  cases  to  learn  whether  we  are  right  in  the 
position  we  have  assumed.     Having  no  binding  authority  in 
our  state  we  are  free  to  accept  the  rule  which  is  best  approved 
and  supported  by  authority  and  usage  elsewhere.     The  ques- 
tion is  very  fairly  discussed  in  2  Dan.  Neg.  Inst.,  §  10,  T[ 
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1635;  in  Morse  on  Banking  459,  and  2  Pars.  N.  &  5.  61, 
62 

A  few  of  the  later  cases  which  refer  to  others,  state  the  rule 
and  the  reasons  for  it,  which,  in  ray  judgment,  should  be 
adopted  in  this  state  as  governing  this  subject.  Bank  of  Re- 
public V.  Millard,  10  Wall.  152,  expressed  the  unanimous 
opinion  of  the  Supreme  Court  of  the  United  States.  They 
say  that  on  principle  there  can  be  no  foundation  for  an  action 
on  the  part  of  the  holder  of  a  check,  unless  there  is  a  privity  of 
contract  between  him  and  the  bank,  and  ask  how  can  there  be 
such  privity  when  the  bank  owes  no  duty,  and  is  under  no 
obligation  to  the  holder?  Quoting  from  a  leading  case, 
{Chapman  v.  WJiite,  2  Seld.  417,)  they  further  say  that  the 
right  of  the  depositor  is  a  chose  in  action,  and  his  check  does 
not  transfer  the  debt  or  give  a  lien  upon  it  to  a  third  person 
without  the  assent  of  the  depositary.  This  is  said  to  be  a  well- 
established  principle  of  law,  and  sustained  by  the  English  and 
American  authorities.  In  Attorney- General  v.  Continental 
Life  Ins.  Co.,  71  N.  Y.  325,  the  entire  court  say  that  Lunt  v. 
Bank  of  North  America,  49  Barb.  221,  declares  the  rule  accu- 
rately, that  checks  drawn  in  the  ordinary  form,  not  describing 
any  particular  fund,  or  using  any  words  of  transfer  of  the 
whole,  or  any  part  of  any  account  standing  to  the  credit  of  the 
drawer,  but  containing  only  the  usual  request,  are  of  the  same 
legal  effect  as  in  inland  bills  of  excliange,  and  do  not  amount 
to  an  assignment  of  the  funds  of  the  drawer  in  the  bank. 
This  they  say  is  the  settled  law  of  that  state,  as  it  has  been 
repeatedly  affirmed  in  that  court.  In  uEtna  National  Bank 
V.  Fourth  National  Bank,  46  N.  Y.  86,  Allen,  J,,  in  giving 
the  opinion  of  the  court,  says  the  cases  all  agree  that  notwith- 
standing the  agreement  which  bankers  make  with  their  custom- 
ers to  pay  them  checks  to  the  amount  standing  to  their  credit, 
a  check-holder  can  take  no  benefit  from  this  agreement,  and 
that  the  check  does  not  operate  as  a  transfer  or  assignment 
of  any  part  of  the  debt,  or  create  a  lien  at  law  or  in  equity. 
Gair  v.  National  Security  Bank,  107  3Iass.  45,  after  discuss- 
ing the  question,  concludes  that  the  bankers'  promise  to  the 
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(.Irawee  to  houor  his  checks  does  not  render  them,  while  still 
liable  to  account  with  him  for  the  amount  of  any  check  as 
part  of  his  general  balance,  liable  to  an  action  of  contract  by 
the  holder  also,  unless  they  have  made  a  direct  promise  to  the 
latter  by  accepting  the  check  when  presented,  or  otherwise. 
This  view,  they  say,  is  in  accordance  with  the  law  as  estab- 
lished in  England,  in  New  York  and  in  Pennsylvania,  with 
the  opinions  theretofore  expressed  by  that  court,  and  with 
the  recent  unanimous  decision  of  the  Supreme  Court  of  the 
United  States.     Bank  of  the  Republic  v.  Millard,  above  cited. 

To  the  same  eflPect  is  Lloyd  v.  McCaffrey,  46  Penna.  St.  410, 
414,  and  Mason  v.  Franklin  Bank,  34  Md.  580. 

Two  recent  English  cases  have  considered  the  right  of  the 
holder  of  a  check  against  bankers.  In  Hopkinson  v.  Forster, 
L.  R,,  19  Eq.  74,  Sir  George  Jessel,  Master  of  the  Rolls,  says 
a  check  is  clearly  not  an  assignment  of  money  in  the  hands  of 
a  banker ;  it  is  a  bill  of  exchange  payable  at  a  banker's. 
The  banker  is  bound  by  his  contract  with  a  customer  to 
honor  the  check  when  he  has  sufiBcient  assets  in  his  hands; 
if  he  does  not  fulfil  his  contract  he  is  liable  to  an  action  by  the 
drawer,  in  which  heavy  damages  may  be  recovered  if  the 
drawer's  credit  has  been  injured.  He  also  says,  "I  do  not 
understand  the  expressions  attributed  to  Mr.  Justice  Byles, 
8  C.  B.  {N.  S.)  372,  but  I  am  quite  sure  that  learned  judge 
never  meant  to  lay  down  that  a  banker  who  dishonors  a  check 
is  liable  to  a  suit  in  equity  by  the  holder."  The  other  English 
case  to  which  I  have  reference  is  Schroeder  v.  Central  Bank 
of  London,  34  L.  T.  {N.  S.)  735.  The  statement  of  the  claim 
in  this  case  was  on  a  check  payable  to  bearer,  on  the  de- 
fendants, which  was  handed  to  the  plaintiffs,  who  presented 
the  check  to  the  defendants  at  their  bank  for  payment,  but 
payment  was  refused,  and  the  check  marked,  "refer  to 
drawer;"  and  that  at  the  time  when  they  refused  payment  of 
the  check  the  defendant  had  funds  belonging  to  the  drawer  to 
an  amount  exceeding  the  sum  for  which  the  check  was  drawn. 
To  this  statement  a  demurrer  was  filed,  on  the  ground  that  a 
banker  on  whom  a  check  is  drawn  is  under  no  liability  to  the 
holder  of  the  check  to  pay  the  same.     That  is  the  present 
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case,  ill  all  particulars;  aud  the  court  say  a  check  is  not  an 
assignment  by  the  drawer  to  the  payee  of  a  debt,  or  chose 
in  action,  within  the  meaning  of  the  Judicature  act  of  1873, 
section  25,  subsection  6.  Therefore  the  payee  of  a  check 
has  no  right  of  action  for  its  dishonor  against  the  banker  on 
whom  it  is  drawn.  Neither  is  the  check  in  this  case  an 
assignment  under  section  19  of  the  Practice  act,  which  will 
authorize  the  holder  or  assignee  to  sue  in  his  own  name. 

It  will  be  found  that  some  of  the  cases  in  this  country, 
above  referred  to,  have  considered  those  that  hold  a  contrary 
rule,  which  are  comparatively  few  in  number,  and  have  refused 
to  follow  tliem.  The  grounds  for  their  conclusions  above 
stated  in  the  cases  quoted,  are  so  satisfactory  that  nothing  can 
be  added  to  give  weight  to  their  authority.  The  opposite  view 
may  be  briefly  stated,  that  before  demand  for  payment  of  the 
check  has  been  made  of  the  banker  there  is  no  assignment  and 
DO  privity  between  the  holder  and  the  banker ;  but  the  act  of 
presentment  and  demand,  made  before  the  appropriation  of  the 
funds  in  hand,  creates,  by  usage  of  business  and  the  understand- 
ing of  all  concerned,  the  obligation,  the  privity  and  the  appro- 
priation, or  at  least  the  right  to  claim  appropriation.  Morse 
on  Banking  All.  Where  no  such  understanding  or  usage 
exists,  and  the  banker  has  no  contract  with  the  holder  of  a 
check,  and  on  presentation  of  the  check  promptly  refuses  to 
honor  it,  it  is  difficult  to  see  by  what  act  on  his  part  the 
privity  between  him  and  the  holder  of  the  check  is  established. 

The  question  can  rarely  be  raised  between  a  solvent  bank 
and  its  depositors,  except  where  there  are  counter  claims  held 
by  the  bank  against  the  depositors,  or  questions  of  overdraft, 
priority  of  checks  or  notice  stopping  payment,  and  these  the 
bank  should  have  the  right  to  settle  directly  with  its  customer, 
and  not  be  annoyed  by  many  suits  on  checks  in  the  hands  of 
third  parties  among  whom  the  deposits  may  have  been 
divided.  Whatever  other  reasons  may  be  suggested  on  the 
one  side  or  the  other,  it  is  sufficient  to  say  that  in  our 
judgment  the  weight  of  authority  is  against  the  maintenance 
of  this  action,  and  judgment  will  be  given  for  the  defendant 
on  the  demurrer. 
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STAAT8  S.  MORRIS  v.  WINFIELD   S.  CARTER. 

The  limitation  in  the  act  of  March  23d,  1881,  (Pamph.  L.,  p.  184,)  that 
suits  on  bonds  should  be  commenced  within  six  months  from  the  date 
of  the  sale  of  mortgaged  premises,  is  so  connected  with  the  other  parts 
of  the  act  as  to  be  inseparable,  and,  as  to  antecedent  obligations,  is  un- 
constitutional. 


Action  of  debt  on  a  bond  given  by  defendant  to  A.  G» 
Plume  and  J.  Lockwood,  dated  November  23d,  1872,  with 
condition  to  pay  $3500  in  one  year  from  date;  assigned  to 
plaintiff  March  1st,  1873.  On  February  14th,  1882,  plaintiff 
filed  a  bill  to  foreclose  the  mortgage,  and  the  mortgaged  lands 
were  sold  under  decree  of  foreclosure  September  12th,  1882, 
for  $1000.  This  action  on  the  bond  secured  by  the  mortgage 
was  begun  August  23d,  188-3.  The  declaration  is  in  the 
usual  form,  and  defendant  pleads  (1)  non  est  factum,  (2)  that 
the  plaintiff  did  not,  at  any  time  within  six  months  next  after 
the  date  of  the  sale  of  the  mortgaged  premises,  commence  his 
suit  on  said  writing  obligatory  for  the  deficiency  so  remaining 
after  the  sale  of  the  mortgaged  premises,  &c. 

To  the  second  plea  the  plaintiff  tiles  a  demurrer  and  as- 
signs causes. 

For  the  plaintiff,  Carman  F.  Randolph. 

I.  The  act  of  1881,  {Pamph,  L.,  p.  184,)  upon  which  the 
plea  demurred  to  is  founded,  has  been  declared  void  as  ap- 
plied to  antecedent  obligations.  Baldwin  v.  Flagg,  14  Vroom 
604;  Coddington  v.  Bispham,  9  Steio.  Eq  574. 

The  clause  "and  that  all  suits  on  said  bond  shall  be  com- 
menced within  six  months  from  the  date  of  the  sale  of  said 
mortgaged  premises,"  was  not  directly  passed  upon,  but  it  is 
submitted  that  the  decisions  really  covered  it.  Unless  the 
clause  be  separable,  within  the  legislative  intent,  from  the  void 
parts  of  the  act,  it  must  fall  with  them.  Cooley  Const.  Lim, 
178;  Sedgw.  Stoi.  Const.  413. 
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And  the  presumption  is  against  its  separability.  Cooley 
Const.  Lim.  [Zd  ed.)  179,  note. 

The  intention  must  be  gleaned  from  the  whole  act.  It 
remains  to  determine  the  legislative  intent  regarding  antece- 
■dent  obligations,  as  evidenced  by  the  general'scope  of  the  law. 
The  gist  of  the  second  section  consists  in  the  introduction  of  a 
uew  element  in  the  law  of  mortgage  bonds,  viz.,  that  right  of 
action  shall  accrue  at  the  sale  of  premises  under  foreclosure, 
and  not  before.  By  the  statuie  of  limitations  sixteen  years 
are  allowed  in  which  to  bring  suit  after  right  of  action  has 
accrued.     Rev.,  p.  594. 

The  evident  intention  of  the  legislature,  to  relieve  the 
mortgagor,  would  have  been  defeated  had  the  bondKolder 
been  allowed  sixteen  years  aftei'  sale  in  which  to  bring  suit. 
The  period  was  therefore  shortened  to  six  months.  But  it  is 
held  that  the  provision  which,  makes  right  of  action  accrue  on 
sale  of  premises  is  void.     Baldioin  v.  Flagg,  supra. 

Hence  the  right  of  action  still  accrues  on  breach  of  condi- 
tion, and  not  on  sale,  as  contemplated  by  the  legislature.  So 
that  the  act,  instead  of  substituting  one  liability  for  another, 
really  imposes  a  new  one,  for  under  it  a  bondholder  may  sue 
wheaever  sale  takes  place,  though  it  be  after  sixteen  years  from 
breach  of  the  condition  in  the  bond.  The  limitation  clause  is 
also  closely  connected  with  the  third  section,  for  without  it  the 
vendible  value  of  lands  sold  under  foreclosure  would  have 
been  totally  destroyed,  since  no  purchaser  could  have  been 
found  for  property  subject  for  sixteen  years  to  a  possible  re- 
demption. Therefore  the  clause  was  inserted  to  reduce  this 
evil  to  a  minimum.  But  the  third  section  has  been  declared 
void.  Coddington  v.  Bispham,  supra.  So  the  reason  for  the 
limitation  fails. 

The  limitation  clause  was  enacted  upon  the  natural  assump- 
tion that  the  rest  of  the  act  was  valid,  and  its  insertion  was 
necessary  to  save  the  operation  of  the  law  from  absurd  and 
inequitable  consequences.  Now  if  the  various  parts  of  a  stat- 
ute are  so  connected  that  it  cannot  be  presumed  that  the  legis- 
lature intended   any  one  part   to  stand   as   an    independent 
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enactmeot,  and  some  parts  are  void,  tlien  the  whole  statute  is 
void.  See  Warren  v.  Mayor  of  Charlestown,  2  Gray  99;  Slatey 
Van  Cleef,  pros.,  v.  Commissioners,  9  Vroom  322. 

The  rule  laid  down  in  Warren  v.  Mayor,  &c.,  if  applied  to- 
the  act  under  consideration  would  wholly  avoid  it,  for  there  ia 
nothing  to  show  that  the  legislature  intended  to  pass  a  bare 
statute  of  limitations,  and  one  which  would  reduce  the  highest 
security  known  to  the  law,  a  sealed  instrument,  below  the 
level  of  a  verbal  promise,  by  presuming  its  payment  six 
months  after  a  right  of  action  accrued.  Further,  the  clause 
contains  an  unconstitutional  intent;  the  word  "within"  is 
plainly  a  word  of  restriction  and  implies  "and  not  before." 

II.  But  if  the  limitation  clause  be  separable  from  the  rest 
of  the  act,  is  it  constitutional  per  sef  "The  legislature  shall 
not  pass       *        *       *       g^y  j^yy 

(A)  "impairing  the  obligation  of  contracts,  or 

(B)  ^^  depriving  a  party  of  any  remedy  for  enforcing  a  contract 
which  existed  when  the  contract  was  made." 

Clause  B  is  unique  among  the  constitutional  restraints 
upon  the  legislative  power  which  obtain  in  the  several  states. 
It  follows,  then,  that  the  laws  of  New  Jersey  are  subjected  to  a 
severer  test  than  those  of  other  states,  and  also  that  outside 
decisions  cannot  be  relied  on  as  authorities  for  the  direct  in- 
terpretation of  this  provision.  In  the  interpretation  of  this 
])eculiar  clause,  the  first  question  to  be  settled  is.  To  what 
does  "  remedy  "  refer  ?     "  Remedy  "  may  mean — 

(1)  The  right  to  performance  or  compensation  on  breach  of 
contract,  or 

(2)  The  method  of  enforcing  such  right.  See  Fomeroy^s  note 
to  Sedgio.  Stat.  Const.  610. 

Now,  "remedy"  used  in  its  first  sense  is  within  the  pur- 
view of  clause  A.  Brnnson  v.  Kinzie,  1  Hoio.  316  ;  Walker  v. 
Whitehead,  16  Wall.  318;   Ihinesseew.  &need,  96  U.  S.  74. 

The  decisions  in  New  Jersey  will  be  found  to  accord  with 
those  of  the  United  States  Supreme  Court.  Potts  v.  Anns 
Co.,  2  a  E.  Green  400 ;  Rader  v.  Road  Dist.,  7  Vroom  273 ; 
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Baldwin  v.  Newark,  9  Vroom  158;  Savings  Inst.  v.  Forman, 
6  Stew.  Eq.  436.     See  Antoni  v.  Greenhow,  107  U.  S.  774. 

The  result  is  that  all  the  New  Jersey  cases  upon  the  eonsti- 
tutionaliiy  of  laws  affecting  prior  rcDiedies  have  been  decided 
under  clause  A.  We  may  thus  conclude  to'what  class  of  cases 
"remedy"  does  not  refer.  What,  then,  is  the  construction  of 
clause  B?  If  its  meaning  were  contained  in  clause  A  it 
would  be  surplusage.  But  if  a  clause  in  a  constitution  be  sus- 
ceptible of  two  interpretations,  and  one  of  them  is  embodied 
in  the  clause  immediately  preceding,  the  other  must  stand  as 
the  true  one.  Tautology  cannot  be  presumed  in  a  constitu- 
tion. Now,  if  "  remedy  "  be  understood  in  its  second  sense, 
clause  B  will  be  given  its  due  weight  and  effect.  The  pro- 
vision would  then  secure  to  the  creditor  the  rights  and  privi- 
leges relating  to  the  enforcement  of  his  claim,  which  obtained 
when  the  contract  was  made.  It  would  secure  all  rights  and 
privileges,  for  the  general  words  employed  denote  a  general 
intent.     See  Sturges  v.  Crowninshield,  4  Wheat.  205. 

Statutes  of  limitation  certainly  affect  the  remedy,  taken  in 
its  second  sense.     Ogden  v.  Saunders,  12  Wheat.  849. 

And  it  is  submitted  that  the  limitation  under  consideration 
really  affects  the  contract  by  destroying  not  only  the  remedy, 
but  the  debt  itself.  See  Ludlow  v.  Van  Camp,  2  Halst.  118; 
Harris  v.  Quine,  L.  R.,  4  Q.  B.  657. 

In  this  case  the  right  of  action  on  the  bond  held  by  the 
plaintiff  accrued  before  the  passage  of  the  act  of  1881.  There- 
fore, any  law  which  seeks  to  deprive  him  of  his  rights  and 
privileges  under  the  statute  in  force  at  the  date  of  the  contract, 
(Rev.,  p.  594,)  conflicts  with  the  constitutional  provision,  and 
is  void. 

III.  Does  the  act  allow  a  reasonable  time  for  the  com- 
mencement of  suits  on  existing  causes  of  action  ?  If  it  does 
not,  it  cannot  be  supported. 

For  the  defendant,  Alexander  Grant. 

I.  The  six  months'  limitation  in  the  amendatory  act  {Pamph. 
L.  1881,  JO.  184,)  does  not  impair  the  obligation  of  the  con- 
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tract,  nor  deprive  the  plaintiff  of  any  remedy  existing  when 
the  contract  was  made.  It  exempts  neither  person  nor  property 
from  liability  for  debt.  "  The  obligation  of  a  contract "  is  the 
means  provided  by  law  for  its  enforcement;  "any  remedy" 
means  the  substance  of  the  creditor's  right  to  resort  to  the 
property  of  the  debtor.  Rader  v.  Town  of  Union,  15  Vroom 
260 ;  Munday  v.  Rahway,  14  V7'oom  345. 

The  clause  in  the  constitution  of  New  Jersey,  forbidding 
the  deprivation  of  any  remedy  existing  when  the  contract  was 
made,  appears  to  add  but  little  if  any  additional  force  to  the 
settled  construction  of  the  clause  relating  to  the  impairment 
of  the  obligation.  Rahway  v.  Munday,  15  Vroom  415  ;  Loui- 
siana V.  New  Orleans,  102  U.  8.  207. 

The  right  to  a  remedy,  or  the  remedy  itself,  must  not  be 
confounded  with  the  period  prescribed  by  the  statute  of  limi- 
tations for  pursuing  the  remedy,  or  with  the  manner  pre- 
scribed. Moore  v.  State,  14  Vroom  205 ;  Munday  v.  Rahway, 
supra. 

The  period  of  time  prescribed  is  no  part  of  the  obligation, 
or  of  the  remedy  proper.  Cooley  Const.  Lim.  {dth  ed.)  *287, 
*289 

The  right  to  the  period  of  time  is  a  statutory  right — not  a 
constitutional  right.  It  may  be  abridged  or  altered  at  legisla- 
tive discretion.  Neither  is  the  period  a  vested  right,  for  a 
vested  right  cannot  be  claimed  in  a  mere  expectation  based 
upon  an  anticipated  continuance  of  the  present  law.  Wanser 
V.  Atkinson,  14  Vroom  475. 

The  six  months!  limitation  in  the  amendatory  act  of  1881 
is  a  mere  alteration  of  the  period  of  time  for  pursuing  the 
remedy,  affecting  neither  the  obligation  nor  the  remedy.  It 
is  a  statute  of  limitations.  The  power  of  the  legislature  to 
alter,  amend  or  abridge  the  period  of  time  within  which  the 
remedy  may  be  pursued,  provided  a  reasonable  time  be  left  to 
enforce  the  existing  contract,  is  settled.  Marston  v.  iSeabiiry,  2 
Penn.  *435 ;  Smith  v.  Tucker,  2  Harr.  85 ;  Krone  v.  Krone, 
37  Mich.  308;  Ko-shkonog  v.  Burton,  104  U.  S.  675;  Moore 
V.  State,  14  Vroom  205. 
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What  shall  be  considered  a  reasonable  time  is  a  matter  of 
legislative  discretion.  Any  period  that  imposes  no  hardship, 
that  denies  no  right,  that  requires  reasonable  promptness,  is  a 
reasonable  time.  Sayres  v.  Commontvealth,  88  Penna.  St.  309  ; 
Smith  V.  Packard,  12  Wis.  *371.  That  gives  full  opportu- 
nity to  try  the  creditor's  right.  Cooky  Const.  Lim.  {5th  ed.) 
*366. 

The  period  of  six  months  in  the  amendatory  act  of  1881 
answers  all  these  conditions,  and  is  a  reasonable  time,  afoiiiori, 
it  begins  to  run  only  by  the  creditor's  own  act. 

II.  If  the  legislature  had  the  power  to  enact  this  limitation, 
its  exercise  of  the  power  is  not  rendered  void  by  the  fact  that 
it  is  embraced  in  the  same  section  with  a  provision  void  for 
want  of  power.  The  constitutionality  of  a  statute  is  always  a 
question  of  power.     Cooky  Const.  Lim.  {5th  ed.)  *186. 

Valid  and  void  enactments  may  be  contained  in  the  same 
section.     Id.  *177,  *178. 

An  unconstitutional  provision  in  an  act  does  not  affect  the 
validity  of  another  provision  in  the  same  act,  unless  the  two 
provisions  are  so  intimately  united  that  the  presumption 
arises  that  the  legislature  would  not  have  adopted  one  without 
the  other.  Id.  178,  179  ;  also  State  v.  Kekey,  15  Vroom  29  ; 
Ex  parte  Frazer,  5-1  Cal.  94 ;  Peopk  v.  Nally,  49  Cal  482 ; 
Robinson  v.  Bidwell,  22  Cal.  390 ;  Fisher  v.  McGirr,  1  Gray 
1 ;  Warren  v.  Chai'kstown,  2  Gray  84.  There  is  no  such  pre- 
sumption here. 

The  two  clauses  of  the  second  section  of  the  amendatory  act 
of  1881  are  distinct  amendments  to  a  pre-existing  valid  act. 
Of  the  policy  of  an  act  the  legislature  is  the  sole  judge.  If 
the  amendment  is  valid  the  court  can^not  question  its  wisdom. 
State,  Doyk,  pros.,  v.  Newark,  5  Vroom  243. 

The  plaintiff  is  debarred  from  questioning  the  constitution- 
ality of  this  statute  until  he  has  first  shown  that  the  very  part 
in  isSue  has  impaired  the  obligation  of  his  contract.  Cooky 
Cmst.  Lim.  {5th  ed.)  +163. 
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The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  demurrer  filed  by  the  plaintifiF  disputes 
the  legality  of  the  defence  set  forth  in  the  second  plea,  in  its 
limitation  of  time  for  recovery  on  the  bond.  This  limitation 
is  based  on  section  2  of  the  act  of  the  legislature  passed  March 
23(1, 18SI, {Pamph.  L.,p.  184,)entitled  "An  act  to  amend  an  act 
entitled  'An  act  concerning  proceedings  on  bonds  and  mort- 
gages given  for  the  same  indebtedness  and  the  foreclosure  and 
sale  of  mortgaged  premises  thereunder/"  approved  March  12th, 
1880.  Pamph.  L.,  p.  255.  This  second  section  enacts  "  that 
in  all  cases  where  a  bond  and  mortgage  has  or  may  hereafter 
be  given  for  the  same  debt,  all  proceedings  to  collect  said  debt 
shall  be,  first,  to  foreclose  the  mortgage,  and  if  at  the  sale  of 
the  mortgaged  premises  under  said  foreclosure  proceedings  the 
said  premises  should  not  sell  for  a  sum  sufficient  to  satisfy  said 
debt,  interest  and  costs,  then  and  in  that  case  it  shall  be  lawful 
to  proceed  on  the  bond  for  tlie  deficiency,  and  that  all  suits  on 
said  bond  shall  be  commenced  within  six  months  from  the  date  of 
the  sale  of  said  mortgaged  premises,  and  judgment  shall  be 
rendered  and  execution  issue  only  for  the  balance  of  debts- and 
costs  of  suit."  The  change  made  in  the  former  law  by  this 
amended  section  was  mainly  the  introduction  of  the  limitation 
of  six  months  for  action  on  the  bond  for  deficiency.  The 
purpose  is  obvious,  when  we  read  the  third  section  of  the 
act,  which  gives  the  recovery  on  the  bond  for  the  balance  of 
the  debt,  the  effect  of  opening  the  foreclosure  and  sale  of  the 
mortgaged  premises,  and  right  of  redemption,  to  the  owner  of 
the  property  at  the  time  of  the  foreclosure  and  sale.  As  the 
law  stood  under  the  act  of  1880  the  holder  of  the  bond  could 
wait  after  the  sale  of  the  mortgaged  premises  until  the  sixteen 
years'  limitation  of  action  was  about  to  expire,  and  on  recov- 
ery for  balance  due  on  the  bond,  the  foreclosure  sale  would  i)e 
opened  for  redemption,  leaving  the  title  for  a  long  time  unset- 
tled. To  obviate  this  delay,  and  shorten  the  time  for  redemp- 
tion, the  limitation  of  six  months  was  introiluced  by  amend- 
ing the  act  of  1880,  as  has  been  stated.  What  effect  this 
amendment  has  upon  suits  on  bonds  executed  prior  to  the  act  of 
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1881  is  the  question  in  controversy  on  t*his  demurrer.  In 
Baldioin  v.  Flagg,  14  Vroom  495,  the  second  section  of  the 
act  of  1881  was  oon.strue;!,  and  tl>e  court  say  tlmt  the  act  of 
1881,  as  applied  to  antecedent  obligatious,  is  in  violation  of 
the  constitutional  prohibition  of  the  legislature  to  pass  any  law 
impairing  the  obligation  of  contracts,  or  depriving  a  party  of 
any  remedy  for  enforcing  a  contract  which  existed  when  the 
contract  was  made,  for  the  reasons  that  the  act  not  only  post- 
pones the  obligee's  remedy  on  his  bond  until  the  foreclosure 
proceedings  are  terminated,  but  also  impairs  the  value  of  the 
mortgage  setmrity  by  subjectingthe  purchaser's  title  to  condi- 
tions of  redemption  after  sale  which  must  diminish  the  vendi- 
bk  value  of  the  mortgaged  premises.  Goddington  v.  Bispham, 
9  Stew.  Eq.  574,  in  the  Court  of  Errors  and  Appeals,  approves 
this  construction,  and  settles  its  authority. 

In  these  cases,  it  is  now  said,  the  court  has  passed  on  the 
effect  of  the  kw  as  it  attempted  to  control  the  obligee  and 
mortgagee's  right  to  prefer  either  his  bond  or  mortgage  by 
suit  in  enforcing  his  remedy  for  the  debt  thereby  secured,  but 
it  does  not  directly  say,  because  it  was  not  called  for  by  the 
facts  of  these  cases,  that  when  this  preference  is  made  by  first 
foreclosing  the  mortgage  the  holder  of  the  bond  is  not  subject 
to  the  limitation  to  bring  his  action  on  it  within  six  months 
from  the  date  of  the  sale  of  the  mortgaged  premises.  It  is 
claimed  by  this  plea,  and  the  argument  for  its  legality,  that 
the  limitation  to  the  suit  on  the  bond  after  foreclosure  is 
separable  from  the  faulty  parts  of  the  statute.  This  supposed 
distinction  is  based  on  the  rule  that  where  one  part  of  a  stat- 
ute is  unconstitutional  because  it  is  not  within  the  scope  of 
legislative  power  to  pass  it,  another  part  of  the  same  act  may 
not  be  obnoxious  to  the  same  objection  but  may  be  enforced 
as  if  made  in  a  different  statute.  But  the  principle  thus  iu- 
voked  is  subject  to  the  limitation  that  the  enactments  thus  sep- 
arated as  constitutional  and  unconstitutional  must  be  wholly 
independent  of  each  other.  If  they  are  so  connected  and  de- 
pendent as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  they  must  stand  or  fiall  together.      Warren 
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V.  Charlestoum,  2  Gray  84-89  ;  State  v.  Commissioners  of  New 
Bninsicick,  9  Vroom  320;  State  v.  Kelsey,  15  Vroom  1,  29. 

The  entire  scheme  and  purpose  of  the  act  of  1881  is  to  con- 
trol the  remedies  given  by  law  to  the  obligee  and  mortgagee, 
before  the  enactment  of  this  new  law,  for  the  benefit  of  the 
obligor  and  mortgagor  in  every  feature  of  the  statute.  This 
clearly  appears  in  the  third  section,  where  the  recovery  on  the 
bond,  after  the  foreclosure  of  the  mortgage,  is  made  to  operate 
as  an  opening  of  the  foreclosure  sale,  and  the  time  given  for 
the  redemption  of  the  mortgaged  land,  to  the  person  against 
whom  the  judgment  has  been  recovered.  It  is' intended  to 
make  the  secondary  security  which  binds  only  the  mortgaged 
land  the  primary  remedy,  instead  of  the  bond  which  reaches 
all  the  personal  and  real  property  of  the  obligor.  It  says  in 
effect  to  the  mortgagee.  Make  your  money  out  of  your  mort- 
gage; if  you  do  not,  we  will  put  hindrances  on  the  collection 
of  your  bond,  first,  by  requiring  you  to  bring  your  suit  there- 
on in  six  months  after  the  foreclosure  sale,  under  penalty  of 
losing  this  security  ;  and  if  you  bring  suit  on  the  bond  the 
mortgagor  may  redeem  his  land  to  keep  his  other  property 
from  seizure  and  sale  by  payment  of  the  debt  he  owes  at  the 
end  of  all  legal  proceedings.  The  time  given  for  suit  on  the 
bond  and  redemption  of  the  land  are  mere  qualifications  and 
incidents  to  the  main  purpose  of  the  act,  and  so  connected  as  to 
be  inseparable.  The  six  months'  limitation  to  the  action  on 
the  bond  has  no  significance  unless  coupled  with  the  previous 
sale  of  the  mortgaged  lands,  and  the  subsequent  right  of  re- 
demption. 

The  plea  which  sets  up  the  six  months'  limitation  under 
this  statute  to  defeat  the  recovery  of  the  deficiency  on  the  sale 
of  the  mortgaged  premises,  by  action  on  the  bond  given  prior 
to  the  act,  is  bad,  and  the  demurrer  will  be  sustained. 
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ELIZABETH  DUPUY  v.  THE  INHABITANTS  OF  THE  TOWN- 
SHIP OF  UNION  IN  THE  COUNTY  OF  BERGEN. 

1.  Tlie  twentieth  section  of  the  act  of  March  23(1,  1859,  (Rev.,  p.  1017,  pi. 
120,)  applies  only  to  injuries  resulting  from  tlw  neglect  of  such  repairs 
as  are  required  by  the  general  road  law  to  be  made.  The  injury  for 
which  suit  is  broufjht  must  result  from  the  insufficiency  or  want  of 
repair  of  a  public  road. 

2.  The  neglect  of  sidewalks  required  to  be  made  by  a  subsequent  special 
law  pertaining  to  the  township  of  Union  {Pamph.  L.  of  1874,  p.  237,)  is 
not  within  the  terms  of  section  20  of  the  act  of  1859.  A  township  is  sua- 
ble only  for  such  neglect  as  makes  all  townships  liable  under  section  20. 

3.  By  the  act  of  1860,  p.  554,  it  is  provided  that  the  act  of  March  23d, 
1859,  shall  not  apply  to  Bergen  county.  The  re-enactment  of  the  act 
of  1859  in  1874  {Rev.,  p.  1013,  §  99,)  did  not  extend  it  over  Bergen 
county.  The  intent  of  the  revision  was  to  continue  the  act  of  1859  in 
force  with  the  effect  previously  given  to  it. 


On  demurrer  to  natT. 

Argued  at  February  Terra,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 

For  the  plaintiff,  H.  H.  Copeland. 

For  the  defendants,  Luther  Shafer. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  declaration  avers  that  it  is  the  duty 
of  the  inhabitants  of  said  township  of  Union  to  keep  in  repair 
all  sidewalks  on  the  public  highways  therein  in  accordance 
with  the  requirements  of  tlie  act  of  March  4th,  1874,  p.  237. 
That  the  defendants  negligently  permitted  a  portion  of  the 
sidewalk  on  Park  avenue,  in  said  township,  to  become  and 
remain  out  of  repair,  and  that  by  reason  of  such  neglect  the 
plaintiff,  on  the  19th  day  of  March,  1883,  fell  thereon  and 
was  injuretl. 

A  general  demurrer  to  this  declaration  raises  the  question 
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whether  facts  stated  in  the  pleading  constitute  a  legal  cause 
of  action. 

It  is  conceded  to  be  the  settled  law  of  this  state  that  in  the 
absence  of  statutory  provision,  an  action  will  not  lie  against  a 
public  corporation  in  behalf  of  an  individual  who  has  sus- 
tained special  damage  from  the  neglect  of  such  corporation  to 
perform  a  public  duty.  Siraderx.  Freeholders,  3  Harr.  108; 
Pray  v.  Jersey  City,  3  Vroom  395. 

The  plaintiff  rests  his  case  upon  the  act  of  March  4th,  1874, 
and  upon  section  120  of  the  Road  act.      Rev.,  p.  1017. 

The  act  of  1874  is  entitled  "A'  supplement  to  an  act  enti- 
tled *  An  act  in  regard  to  certain  township  officers  in  the  town- 
ship of  Union,  Bergen  county,  and  in  regard  to  the  power 
and  duty  of  the  town  committee  of  said  township.'" 

It  provides  that  the  said  township  committee  shall  keep  in 
repair  all  sidewalks  upon  the  public  highways  at  the  expense 
of  the  owners,  with  material  of  the  same  kind  as  that  of  which 
said  sidewalks  are  constructed. 

It  provides  no  civil  remedy  for  the  injuries  laid  in  the 
declaration  in  this  case,  and  there  is  no  liability  at  common 
law.     Callahan  v.  Township  of  Morris,  1  Vroom  160. 

The  twentieth  section  of  the  act  of  March  23d,  1859,  {Rev., 
p.  ion,  pi.  120,)  provides  that  if  any  damage  shall  happen 
to  any  person  or  persons,  his,  her  or  their  team,  carriage  or 
other  property,  by  means  of  the  insufficiency  or  want  of  repairs 
of  any  public  road  in  any  of  the  townships  of  this  state,  the 
person  or  persons  sustaining  such  damage  shall  have  the 
right  to  recover  the  same  with  costs,  in  an  action  on  the  case 
in  any  court  of  competent  jurisdiction  in  this  state,  against  the 
township  by  its  corporate  name. 

This  section  of  the  Road  act  applies  only  to  injuries  result- 
ing fiom  the  neglect  of  such  repairs  as  are  required  by  the 
general  road  law  to  be  made. 

The  injury  must  result  from  the  insufficiency  or  want  of 
repair  of  a  pul)lic  road.  The  neglect  of  sidewalks,  required  to 
be  made  by  a  subsequent  special  law  pertaining  only  to  the 
township  of  Union,  is  not  within  the  terras  of  this  section.     A 
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township  is  suable  only  for  such  ueglect  as  makes  all  town- 
ships liable  under  section  20. 

In  the  absence  of  language  in  the  act  of  1874  indicating  a 
contrary  intention,  the  rule  of  the  common  law  must  be  held 
to  prevail.  But  if  this  is  not  the  correct  interpretation  of  these 
statutes  the  plaintiff  must  fail. 

By  a  special  law  passed  March  22d,  1860,(Pawip/i.  L.,p.554,) 
it  was  enacted  that  the  a<-t  "f  March  23d,  1859,  shall  not 
apply  to  the  county  of  Bergni.  The  re-enactment  of  the  last- 
mentioned  act  in  1874  {Rev.,  p.  1013,  §  99,)  did  not  operate  as 
a  repealer  of  the  act  of  March  22d,  1860,  and  thereby  extend 
the  operation  of  the  act  of  March  23d,  1859,  over  Bergen 
county.  The  object  and  intent  of  section  99  was  to  continue 
the  act  of  March  23d,  1859,  in  force,  with  the  same  operation 
and  effect  which  had  previously  been  given  to  it.  State  v. 
Branin,  3  Zab.  484 ;  State,  Gorum,  pros.,  v.  Mills,  5  Vroom 
177,  180. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 


CATHARINE  BRADLEY  v.  EMMELINE  H.  JOHNSON. 

1.  Under  the  act  of  March  22d,  1862,  {Nix.  Dig.  548,)  it  is  not  necessary  to 
aver  expressly  in  the  declaration  that  the  contract  was  for  the  benefit 
of  the  married  woman.  It  is  sufficient  if  the  declaration  shows  that 
she  executed  the  contract  as  principal  and  not  as  surety ;  that  she  had 
a  separate  estate  which  she  tiiereby  intended  to  charge,  and  (hat  she 
received  the  consideration  for  the  contract. 

2.  In  equity  a  liability  assumed  by  a  married  woman  will  be  charged 
upon  her  separate  estate,  but  she  cannot,  in  the  absence  of  statute,  be 
made  personally  liable.  It  will  be  presumed  that  this  rule  of  the 
common  law  prevails  in  New  York,  where  this  contract  is  alleged  to 
have  been  made,  and  that  an  action  at  law  will  not  lie  there  to  charge 
the  wife  personally. 

3.  The  contract  of  the  wife  in  New  York  was  that  her  separate  estate 
should  be  charged,  but  that  no  personal  liability  should  be  incurred  by 
her,  and  therefore  slie  is  not  suable  at  law  here  under  our  act  of  1862. 

4.  A  general  specification  of  ground  of  demurrer  that  "  the  declaration 
does  not  show  a  sufficient  cause  of  action  will  be  stricken  out  on 
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motion,  but  if  the  plaintiff  elects  to  let  it  stand  as  an  answer  to  hia  de- 
mand the  defendant  may  avail  himself  of  any  substantial  infirmity  in 
the  pleading. 


On  demurrer  to  narr. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Dkpue,  Scudder  aud  Van  Syckel. 

For  the  j)laintiff,  Robert  8.  Oreen. 

For  the  defendant,  Geo.  W.  Itubbell. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  is  brought  upon  a  bond  made 
by  the  defendant,  a  married  woman,  and  her  husband,  dated 
January  13th,  1871.  In  each  count  demurred  to  the  defend- 
ant is  alleged  to  have  been  a  married  woman  at  the  time  of 
signing  the  bon(l.  Her  liability  therefore  must  be  shown 
under  the  act  of  March  22d,  1862.  Nix.  Dig.  548.  Wilson 
V.  Herbert,  12  Vroora  454. 

Eckert  v.  Renter,  4  Vroom  266,  seems  to  go  to  the  extent  of 
making  the  remedy  at  law  concurrent  with  that  in  equity,  and 
in  this  respect  it  was  disapproved  in  Van  Kirk  v.  Skillman,  5 
Vroom  109.  But  I  do  not  understand  the  latter  case  to  hold 
that  it  must  be  expressly  averred  in  the  declaration  that  the 
contract  was  for  tiie  benefit  of  the  wife. 

I  think  it  sufficient  if  the  declaration  shows  that  she  exe- 
cuted the  contract  as  the  principal  and  not  as  surety;  that  she 
had  a  separate  estate  which  she  thereby  intended  to  charge, 
and  that  she  received  tiie  consideration  for  the  contract.  From 
these  facts  the  presumption  arises  that  the  contract  was  for  her 
benefit. 

These  facts  are  set  out  in  this  declaration  and  they  are  suffi- 
cient to  support  an  action  on  a  contract  made  in  this  state  by 
a  married  woman,  under  the  act  of  1862.  The  contract  in 
this  case  is  alleged  to  have  been  made  in  New  York. 
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In  equity  a  liability  assumed  by  a  married  woman  will  be 
charged  upon  her  separate  estate,  but  she  cannot,  in  the 
absence  of  statutory  enactment,  be  made  personally  liable. 
This  is  the  Englisii  doctrine,  and  it  will  be  presumed  that  the 
equity  jurisdiction  of  New  York  is  governed  by  the  same 
rule,  and  that  an  action  at  law  will  not  lie  there  to  charge  the 
wife  personally.  It  is  insisted  that  this  contract  being  en- 
forceable in  equity  in  New  York,  and  being  of  such  a  charac- 
ter that  it  would  be  enforced  at  law  if  made  here,  it  is  within 
the  provisions  of  our  act  of  1862.  I  do  not  think  so.  The 
contract  the  married  woman  made  in  New  York,  fully  ex- 
pressed, is  this :  She  agreed  that  the  liability  she  assumed 
should  be  charged  on  her  separate  estate,  but  that  no  personal 
liability  should  be  incurred  by  her.  Such,  it  must  be  pre- 
sumed, was  the  effect  and  extent  of  her  engagement  under  the 
New  York  law.  New  terms  and  increased  liability  will  be 
engrafted  on  this  contract  if  we  apply  the  provisions  of  the  act 
of  1862  to  it. 

To  make  this  contract  enforceable  under  our  statute  it 
must  be  shown  that  a  like  liability  exists  in  New  York.  In 
this  respect  the  declaration  is  defective.  The  only  doubt  I 
have  entertained  is  whether  this  point,  as  to  the  contract  hav- 
ing been  made  in  New  York,  can  be  raised  under  the  speci- 
fied grounds  of  demurrer. 

The  only  specification  broad  enough  to  include  this  objec- 
tion is  the  general  one  that  "  the  plaintiff  does  not  show  a 
sufficient  case  of  action."  This  obviously  is  not  such  a  speci- 
fication as  the  plaintiff  was  entitled  to  under  his  demand,  and 
it  would  have  been  stri(;ken  out  upon  application  for  that 
purpose.  But  the  plaintiff  elected  to  let  it  stand  as  an  answer 
to  his  demand,  and  went  to  hearing  upon  it.  Under  these 
circumstances  I  think  the  better  rule  will  be  to  allow  the  de- 
fendant to  avail  himself  of  the  infirmity  which  appears  in  this 
declaration. 

The  defendant  is  entitled  to  judgment  on  the  demurrer. 

Vol.  XVII.  18 
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STATE    V.    SOCIETY    FOR    ESTABLISHMENT    OF    USEFUL 
MANUFACTURES. 

It  being  the  duty  of  the  public  authorities  to  erect  and  maintain  proper 
fences  along  the  raceways  adjacent  to  the  streets  dedicated  by  defend- 
ant to  the  public  use,  the  defendant  may  lawfully  raise  the  raceway 
walls  and  increase  the  flow  of  water  to  its  mills  so  long  as  the  safeguards 
which  the  public  is  bound  to  erect  against  the  danger  arising  from  the 
original  excavations,  will  furnish  ample  protection  against  any  addi- 
tional danger  created  by  the  change  in  the  construction  and  use  of  the 
raceways. 

On  indictment  for  nuisance.     On  rule  to  show  cause. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  S yokel. 

For  the  state,  Eugene  Stevenson. 
For  the  defendant,  Joseph  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  indictment  charges  the  defendant 
with  maintaining  a  raceway  along  public  streets  in  the  city 
of  Paterson  without  proper  guards  to  protect  persons  passing 
upon  such  streets  from  falling  therein,  and  avers  that  it  was 
the  duty  of  the  defendant  to  erect  such  guards.  This  case 
was  reviewed  by  this  court  in  15  Vroom  502,  where  it  is  held — 

1.  That  when,  at  the  time  lauds  are  dedicated  and  accepted 
for  public  use  as  a  highway,  there  existed  upon  adjoining  land 
an  excavation  which,  when  the  highway  became  frequented, 
was  dangerous  to  those  carefully  passing  along  the  same, 
no  duty  to  guard  or  protect  the  excavation  is  cast  upon  the 
owner  of  such  adjoining  land,  for  the  neglect  of  which  he  can 
be  indicted. 

2.  That  the  public  thus  accepting  a  highway  takes  the  laud 
in  the  situation  and  circumstances  then  existing,  and  with  the 
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burden  of  adapting  it  to  safe  public  travel  cast  upon  the  pub- 
lic authorities,  and  not  upon  the  adjoining  land-owner. 

On  the  second  trial  of  the  defendant  the  evidence  was  ample 

to  show — 

1.  That  the  streets  in  question  had  their  origin  in  dedica- 
tion by  the  defendant  society,  and  acceptance  by  the  public. 

2.  That  the  excavations  or  canals  were  in  existence,  the 
property  of  the  society  at  the  time  the  streets  were  dedicated. 

On  the  part  of  the  state  evidence  was  produced  to  show  that 
such  changes  had  been  made  in  the  construction  and  use  of 
the  canals  as  had  increased  the  danger  since  the  streets  were 
dedicated,  and  thereupon  the  court  charged  the  jury,  "  That  the 
rule  laid  down  by  the  Supreme  Court  goes  as  far  as  this,  and 
no  farther  :  that  the  private  owner  retains  the  right,  as  against 
the  public  in  the  use  of  the  highway,  to  use  the  then  structures 
in  the  mode  then  contemplated,  but  has  not  the  right  to  create 
any  additional  danger  to  the  public  highway  by  reason  of  any 
change  in  the  construction  or  use  of  the  excavation  then  in 
existence.  Hence  the  question  arises  whether  the  company 
has  made  any  changes  in  the  use  and  construction  of  the 
canals  which  would  increase  the  danger  to  the  public  travel 
along  the  highway.  If  it  has,  then  I  think  it  is  the  duty  of 
the  company,  and  I  so  charge  you,  to  guard  the  public  against 
such  increased  danger." 

It  was  alleged  that  the  increase  of  danger  arose  from  build- 
ing up  the  walls  along  the  raceways,  and  evidence  was  intro- 
duced by  the  state  tending  to  show  that  the  society  was 
responsible  for  such  raising  of  the  walls.  Upon  this  testimony, 
under  the  charge  of  the  court,  the  jury  found  the  defendant 
guilty. 

It  was  the  duty  of  the  public  authorities  to  provide  against 
the  dangers  existing  to  travel  when  the  streets  were  accepted. 
This  danger  existed  at  that  time,  and  it  was  then  the  duty  of 
the  public  to  erect  and  maintain  proper  fences  along  the 
raceways.  If  that  duty  had  been  performed  by  the  public,  and 
such  safeguards  had  been  erected  as  would  have  removed  the 
danger  caused  by  the  excavations  then  made,  no  additional 
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danger  to  the  public  highway  would  have  been  created  by 
reason  of  the  alleged  ciiange  in  the  construction  and  use  of  the 
canals 

A  proper  safeguard  against  the  danger  arising  from  the 
original  excavations  would  manifestly  furnish  an  ample  pro- 
tection against  the  supposed  additional  danger  caused  by  the 
construction  of  the  perpendicular  walls  and  the  increased  flow 
of  water  to  the  mills. 

The  public  has  failed  to  perform  the  duty  thus  cast  upon  it, 
and  thence  results  the  danger  which  the  state  has  unjustly  im- 
puted to  the  act  of  the  defendant.  The  effect  of  this  verdict 
is  to  impose  upon  the  defendant  a  duty  that  belongs  to  the 
municipality.  The  society  cannot  be  deprived  of  the  right  to 
enlarge  its  facilities  and  develop  its  resources  for  manufactur- 
ing by  the  refusal  of  the  city  to  discharge  its  duty.  There 
should  be  a  new  trial. 


FRANCIS   C.   MEEHAN  v.  BOARD   OF   CHOSEN   FREEHOLD- 
ERS OF  HUDSON  COUNTY. 

1.  An  unauthorized  person  gaining  possession  of  a  public  office  by  force 
or  fraud  has  no  right  of  action  against  the  public  for  the  prescribed 
fees  or  salary  for  services  rendered  during  such  usurpation. 

2.  Compensation  attached  to  the  office  is  not  promised  to  him  by  expres- 
sion or  legal  implication,  and  the  services  are  voluntarily  rendered. 


In  case.     On  motion  to  confirm  report  of  referee.     The 
facts  appear  fully  in  the  opinion  of  the  court. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Maoie. 

For  the  rule.  Job  H.  Lippincott. 

Contra,  Gilbert  Collins. 
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The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  action  was  brought  to  recover  salary 
payable  to  the  warden  of  tlie  penitentiary  of  Hudson  county 
for  services  alleged  to  have  been  performed  by  plaintiff  in  that 
capacity  from  September  5th,  1882,  to'  June  12th,  1883. 
The  cause  went  down  to  the  Hudson  Circuit  for  trial,  and  it 
was  there,  by  agreement  of  counsel,  referred.  The  referee  to 
whose  decision  the  case  was  submitted  found  in  favor  of  the 
defendant,  reporting  the  facts  specially  found  by  him  upon 
which  his  conclusion  was  rested.  His  report  now  being 
before  us  for  confirmation  is  opposed  by  plaintiff,  who  asks 
that  judgment  be  entered  for  him  upon  the  facts  found,  or  that 
a  new  trial  be  ordered,  he  alleging  that  such  finding  of  facts 
entitle  him  to  a  judgment  against  the  defendant.  The  plain- 
tiff also  insists  that  the  facts  found  are  too  favorable  for  the 
defendant  upon  the  evidence,  and  that,  at  least,  a  new  trial  for 
tliat  cause  should  be  granted. 

From  the  statement  made  to  us  of  the  evidence,  without 
referring  to  it  in  detail,  we  conclude  that  the  findings  of  fact 
by  the  referee  are  supported  by  the  evidence.  The  only 
question  which  we  think  necessary  to  consider  is  whether 
upon  those  facts  the  report  of  the  referee  should  have  been 
the  other  way.  The  argument  of  this  cause  places  the  plain- 
tiff's right  of  recovery  solely  upon  assumed  legal  results  of  the 
judgment  of  the  Court  of  Errors  in  Stuhr  v.  Curran,  (15  Vroom 
181,)  and  it  is  conceded  that  the  plaintiff,  who  was  not  legally 
ill  office,  although  rendering  services  belonging  to  it,  has  no 
claim  against  the  freeholders  for  the  salary  demanded  unless 
such  claim  can  be  resteil  upon  the  adjudication  just  mentioned. 
In  that  case  it  was  held  that  where  one  of  two  opposing  candi- 
dates for  an  office  had  received  the  certificate  of  election  from 
the  proper  canvassing  board,  and  had  performed  the  duties 
incident  to  the  office,  in  obedience  to  apparent  requirement  of 
the  law,  honestly  believing  in  and  having  no  reason  to  doubt 
the  legality  of  his  title  to  such  office,  although  subsequently 
ousted  on  quo  warranto,  he  was  entitled  to  retain  for  services 
performed  the  salary  paid  to  him,  and  was  not  liable  to  pay  it 
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over  to  him  wlio,  by  subsequent  adjudication,  was  found  to  be 
legally  elected.  It  is  unnecessary  to  go  through  the  exhaust- 
ive discussion  which  that  case  elicited,  or  to  examine  in  any 
detail  the  views  expressed  or  authorities  referred  to  in  the 
prevailing  opinion  of  that  court.  It  is  sufficient  to  say  that 
the  Ciise  in  hand  has  features  essentially  different  from  those 
characterizing  the  case  of  Siuhr  v.  Curran,  and  such  as,  under 
views  there  clearly  recognized,  would,  as  we  think,  if  present 
in  that  case,  have  met  with  the  application  of  a  different  rule.^ 
No  case  was  cited  in  either  of  the  able  opinions  there  deliv- 
ered, nor  any  view  hinted  at  which  countenanced  the  right 
of  a  fraudulent  intruder  upon  or  ouster  of  another  from  office 
which  rightfully  was  in  the  possession  and  enjoyment  of  such 
other,  to  demand  or  retain  the  pay  of  the  office.  It  was 
forcibly  urged  in  the  minority  opinion  read  in  that  case,  that 
the  regularity  of  the  certificate  of  election,  the  honest  belief  of 
the  defendant  in  that  case,  that  he  was  only  in  the  discharge 
of  legal  duty  in  entering  upon  and  performing  the  work  ap- 
pertaining to  the  office  to  which  he  apparently  was  elected, 
and  his  possible  liability  to  penalties  for  a  refusal  to  discharge 
those  duties,  were  not  circumstances  that  should  prevail  against 
the  right  of  the  dejure  officer  to  recover  from  the  other  the 
compensation  which  he  had  received  for  his  services,  but  no 
one  suggested  even  that,  as  against  one  entering  knowingly 
into  the  place  of  another  by  force  or  fraud,  any  consideration 
of  justice  or  good  policy  could  stand  in  aid  of  such  wrong- 
doer, either  to  recover  compensation  belonging  to  the  office 
from  the  public  disbursing  officer,  or  in  withholding  that  which 
he  had  received  against  the  legal  demands  of  him  who  had 
been  so  defrauded.  On  the  contrary,  it  is  said  in  the  opinion 
read  by  Mr.  Justice  Van  Syckel  that  '*  if  fraud  were  imput- 
able to  the  defendant  the  case  would  present  a  different  aspect," 
and  we  are  clearly  of  opinion  that  giving  to  that  case  the  full 
force  which  it  was  designed  to  have,  it  is  not  in  conflict  with 
the  right  of  the  de  jure  officer  to  demand,  and  have  from  one 
in  the  position  this  plaintiff  is  found  to  be,  fees  and  emolu- 
ments received  by  him  from  the  public  disbursing  officer  be- 


JUNE  TERM,  1884.  279 


Meehan  v.  Freeholders  of  Hudson, 


longing  to  said  office.  In  this  case  the  referee  finds  that  the 
plaintiff,  with  full  knowledge  that  the  office  to  which  he  was 
nominally  elected  was  already  filled,  and  that  no  vacancy  ex- 
isted at  the  time  of  his  appointment,  and  that  the  incumbent 
held  the  office  by  a  terra  which  ran  beyond  the  time  when  the 
board  of  chosen  freeholders,  as  then  constituted,  had  power  to 
choose  a  successor,  that  with  this  knowledge  he  solicited  and 
procured  a  resolution  for  his  own  appointment  to  the  office 
already  filled,  and  then  gained  its  possession  by  forcibly  eject- 
ing the  lawful  incumbent  and  putting  himself  in  it  by  a  tres- 
pass. Under  such  a  state  of  facts  we  have  no  hesitation  in 
declaring  that  if  the  official  fees,  during  the  time  the  plaintiff 
was  so  in  occupancy,  are  due  to  anyone,  the  plaintiff  is  not 
that  person.  It  was  not  the  design  of  the  judgment  in  the 
Court  of  Errors,  nor  is  it  its  legitimate  effect,  to  give  counte- 
nance or  encouragement  to  those  who  are  willing  by  force  or 
fraud  to  obtrude  in  places  lawfully  assigned  to  others  nor 
to  permit  such  person  to  profit  by  the  emoluments  belonging 
thereto.  The  reasons  which  protect  one  who  has  performed 
the  services  belonging  to  a  public  office,  under  an  appointment 
apparently  regular  and  legal,  in  ignorance  of,  and  without 
the  means  of  ascertaining  defects  in  his  title,  and  where  his 
refusal  to  serve  would  leave  a  vacancy  in  office,  whether 
such  reasons  be  weak  or  strong,  have  no  application  to  a 
case  like  this.  In  such  a  case  we  cannot  doubt  that  in  some 
form  the  officer  de  jure  would  be  entitled  in  law  to  demand 
and  have  compensation  for  the  injury  done  him  by  such  an 
intruder.  If  payment  be  made  to  the  officer  de  facto  the  pub- 
lic will  be  protected  from  further  claim,  as  the  disbursing 
officer  is  not  bound  to  know  the  title  by  which  an  actual  in- 
cumbent holds,  and  the  rival  claims  to  the  fund  must  be  liti- 
gated between  the  individual  claimants;  but  upon  suit 
brought  by  the  incumbent  against  the  public  for  pay,  his  title 
will  be  inquired  into.  Dolan  v.  Mayor,  &e.,  of  New  York,  68 
JV.  Y.  274.  And  he  must  establish  his  right  to  be  paid  as  be- 
tween the  plaintiff  and  the  public  represented  by  the  defendant. 
The  plaintiff  should  not  recover  in  this  action  on  the  ground 
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that  the  services  performed  by  him,  under  the  circumstances 
here  presented,  were  purely  voluntary.  The  board  of  chosen 
freeholders  that  went  through  the  form  of  appointing  the 
plaintiff  had  power  and  it  was  their  duty  to  fill  the  office  of 
■warden  of  the  penitentiary  whenever  it  should  fall  vacant,  but 
the  act  of  that  body  in  the  attempt  to  put  the  plaintiff  in  that 
position  when  it  was  already  filled  was  a  mere  nullity,  which, 
as  the  referee  finds,  he  and  they  well  knew,  or  were  charge- 
able with  that  knowledge.  He  solicited  their  action  and 
knew  that  it  was  illegal ;  he  was  not  invited  or  permitted  to 
assume  the  duties  of  that  oflBce,'but  by  a  trespass  gained  ad- 
mission to  the  place  which  he  knew  was  lawfully  filled  by 
another,  turned  that  other  out  and  kept  him  out  until,  by 
legal  judgment,  he  was  himself  removed.  He  was  there  with- 
out legal  pretext.  We  are  at  a  loss  to  see  liow  this  can  be 
regarded  as  an  employment,  or  he  considered  other  than  the 
veriest  volunteer  in  rendering  services  in  the  position.  For 
services  thus  performed  there  is  no  legal  promise  or  obligation 
to  pay,  either  express  or  implied.  The  salary  attached  to  the 
office  was  not  promised  to  him  nor  was  it  his  due.  He  bar- 
gained for  the  chances  of  being  voluntarily  paid  by  defendant. 
DiU.  Mun.  Corp.,  §§  168, 169,  and  cases  cited ;  City  of  Hoboken 
V.  Gear,  3  Dutclier  265;  Smith  v.  Mayor,  37  N.  Y.  518. 

The  report  of  the  referee  should  be  confirmed  and  judgment 
entered  for  the  defendant. 


STATE,  JAMES  W.  CHRISTIE,  PROSECUTOR,   v.   ROBERT  B. 
VANDERBURGH  ET  AL. 

1.  Surveyora  and  justices,  in  proceedings  to  remove  encroachments  upon 
the  public  highway,  are  first  required  to  ascertain,  if  possible,  the  true 
location  of  ita  boundarias,  whether  laid  out  by  surveyors,  <fec.,  under 
the  Road  act,  by  dedication  or  long-continued  user  by  the  public,  and  to 
maintain  those  boundaries  against  encroachments. 

2.  When  such  boundaries  are  not  practically  susceptible  of  ascertainment, 
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but  the  width  of  the  road  is  known,  there  is  ground  for  such  doubt  as 
under  the  statute  permits  widening  on  each  side  equally. 
They  have  not  authority  to  open  new  roads  under  the  power  conferred 
on  them  or  take  private  property  for  public  use. 

The  certificate  required  by  the  statute  should  be  certain  as  to  the  per- 
sons encroaching  and  the  extent  of  the  encroachment. 


On  certiorari. 

This  writ  brings  up  for  review  the  proceedings  and  written 
determination  of  Robert  Vanderburgh  and  John  M.  Lucas, 
two  justices  of  the  peace  of  Middlesex  county,  and  William 
I.  Huffman  and  John  A.  Mount,  surveyors  of  the  highways 
of  the  township  of  Monroe  in  said  county,  who  were  called  to 
view  and  determine  respecting  encroachment  upon  one  of  the 
public  highways  in  said  township,  within  the  limit  and  divis- 
ion of  Mount  bavison,  overseer.  Their  certificate  bears  date 
February  24th,  1883.  And  by  it  the  prosecutor  who  owned 
and  occupied  adjoining  lands  was  found  to  have  encroached 
upon   the  highway,  and   his   fences  were   removed    by  said 

order. 

The  prosecutor  presented  the  following  reasons  for  setting 
aside  the  determination,  return  and  proceedings  brought  up 
by  the  writ  of  certiorari : 

1.  Because  there  is  a  material  and  fatal  variance  between 
the  application  of  the  overseer  of  the  highways  to  the  said  jus- 
tices and  surveyors  of  the  highways  and  the  determination  and 
return  of  the  said  justices  and  surveyors  made  in  pursuance 

thereof. 

2.  Because  there  is  a  material  and  fatal  variation  between 
both  the  said  application  and  determination  or  return  and  the 
original  survey  and  return  of  the  said  highway. 

3.  Because  the  said  determination  does  not  state,  with  legal 
certainty,  the  alleged  encroachments  or  where  the  same  are. 

4.  Because  the  said  determination  does  not  designate  to 
what  width  the  said  road  should  be  opened  on  the  lands  of  the 
prosecutor  and  others. 
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5.  Because  the  said  determination  does  not  state  and  desig- 
nate the  encroachments  or  what  shall  be  removed. 

6.  Because  the  said  determination  does  not  fix  or  designate, 
with  legal  certainty,  the  outside  limits  to  which  the  said  road 
should  be  opened  over  the  lands  of  the  prosecutor  and  others. 

7.  Because  the  prosecutor  has  not  narrowed  or  encroached 
on  the  said  road. 

8.  Because  the  said  road  is  and  was  not  narrowed  or  en- 
croached upon  along  the  lands  of  the  prosecutor. 

9.  Because  the  prosecutor  had  no  legal  and  sufficient  notice 
of  the  proceedings  of  the  said  justices  and  survefyors. 

10.  Because  the  said  determination  and  proceedings  are 
each  and  every  of  them  in  divers  other  respects  irregular,  ille- 
gal, unjust  and  oppressive  to  the  prosecutor. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutors,  E.  W.  An^owsmUh  and  Chillion  Rob- 
bifM. 

For  the  defendant,  Howard  McSherry. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  prosecutor  complains  of  injury  in  ille- 
gally taking  his  lands  for  a  public  highway  through  proceed- 
ings of  justices  and  surveyors  of  the  highways  formally  insti- 
tuted for  the  removal  of  encroachments.  The  writ  brings 
before  us  the  call  of  the  overseer  of  the  highways,  the  notices 
to  the  adjoining  owners  of  land  and  the  determination  in 
writing  of  the  township  officers  who,  under  the  statute,  are 
given  jurisdiction  over  the  subject.  The  road  found  by  the 
officers  to  be  encroached  upon  is  the  last  course  called  for  in  a 
return  of  surveyors  of  the  highways  laying  out  a  public  high- 
way two  and  one-half  rods  wide  and  over  six  miles  long,  in 
Middlesex  county. 

The  return  is  dated  April  6th,  1815,  and  lays  out  the  entire 
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road  at  the  width  of  two  and  one-half  rods;  courses  and  dis- 
tances are  given  for  the  entire  road  froni  the  beginning  to  the 
ending  point. 

Tlie  forty-ninth  section  of  the  act  concerning  roads  {Rev.,  p. 
1005,)  makes  it  the  duty  of  overseers  of  the,  highways  to  cause 
all  roads  within  their  limits  and  division  to  be  opened  to  their 
full  width  and  to  remove  all  encroachments.  If  it  be  doubtful 
to  him  what  person  or  persons  have  caused  the  narrowing  of  the 
public  way,  then  he  is  required  to  call  upon  two  justices  of  the 
peace  of  the  county  and  the  two  surveyors  of  the  highways 
of  the  township  in  which  the  road  lies,  and  those  officere  are 
constituted  a  board  or  special  tribunal,  clothed  with  authority 
and  charged  with  the  duty  of  investigating  and  deciding  upon 
the  place  and  extent  of  such  unlawful  appropriation.  If  the 
investigation  by  said  board  leaves  them  in  doubt  as  to  the 
persons  who  have  so  encroached,  they  are  required  to  get 
the  full  width  by  ordering  the  adjacent  owners  on  each  side 
to  move  back  equally.  The  result  of  their  action,  whatever 
it  may  be,  must,  for  certainty,  be  put  in  writing  and  signed  by 
them,  and  this,  their  written  determination,  is  the  sole  evi- 
dence of  the  assertion  of  public  right  against  adjoining  proprie- 
tors, and  the  only  guide  to  the  overseer  in  executing  the  duty 
of  removal.  Obviously  the  first  duty  of  such  board  is  to 
ascertain,  if  possible,  the  true  location  and  lawful  width  of  the 
narrowed  road,  whether  it  be  laid  out  by  surveyors  of  the 
highways  under  the  Road  act,  by  express  dedication  or  long- 
continued  public  user.  If  it  exists  by  virtue  of  the  Road  law, 
the  recorded  return  furnishes  a  guide  as  certain  as  is  the  de- 
scription of  the  road  contained  in  the  record  of  its  laying. 
Persons  called  upon  to  act  in  protection  of  this  public  right 
under  this  law  may  safely  assume  that  such  record  correctly 
defines  such  right.  If  the  road  is  by  dedication,  the  deed  or 
other  act  of  dedication  should  be  resorted  to.  In  case  of 
ancient  highways  more  difficulty  will  commonly  arise  in  de- 
termining the  true  boundaries,  but  the  extent  of  the  public 
use  and  appropriation  of  lands  is  provable  by  the  knowledge 
and  observation  of  witnesses. 
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The  section  referred  to  contemplates  a  summary  proceeding, 
and  its  provisions  are  quite  vague  and  general  in  directing  the 
investigation  which  may  result  in  the  dispossession  of  land- 
owners, but  the  authority  conferred  upon  this  inquisitorial 
body  to  order  the  removal  of  fences  and  outbuildings  of  pri- 
vate persons  is  far  too  important  a  one  to  permit  an  exercise 
of  it  in  so  summary  or  careless  a  manner  as  to  exclude  or  ex- 
cuse the  employment  of  any  means  which  are  essential  to 
legal  certainty  in  judgment.  The  act  does  not  provide  for  the 
employment  of  a  surveyor  to  re-locate  lost  lines  and  positions. 
But  where  aid  of  that  character  is  necessary  in  determining 
encroachments  upon  the  highway  boundary,  the  right  and 
duty  to  call  in  such  service  is  implied.  The  act  requires  no 
notice  to  be  given  to  the  adjoining  owner,  and  it  is  also  silent 
as  to  the  particular  matters  to  be  determined  by  the  surveyors 
and  justices  and  to  be  certified  by  them.  Yet  notice  for  a 
reasonable  time  of  the  object,  time  and  place  of  their  meeting 
to  the  land-owner  is  indispensable.  And  in  their  determina- 
tion, in  writing,  must  be  set  out  the  parts  encroached  upon,  by 
description  and  reference  to  permanent  points,  with  such  pre- 
cision that  the  proprietors  and  occupants  of  adjacent  lands,  as 
well  as  the  overseer  of  the  highway,  will  have  no  difficulty  in 
ascertaining  from  it  where  the  line  of  the  highway  was 
determined  by  them  to  be,  and  how  far  the  public  officer 
should  proceed  in  opening  it.  This  the  Court  of  Errors  long 
since  declared.      Vantllburgh  v.  Shann  et  ai,  4  Zab.  740. 

The  defendants'  authority  was  to  remove,  by  their  order, 
encroachments  from  the  highway.  They  as  judges  were 
called  upon  to  determine  as  existing  facts  the  true  outline  of 
the  road  and  the  extent  of  the  encroachment  of  each  upon  it, 
and  to  describe  it  with  such  certainty  that  the  adjoining  owner 
and  the  overseer  would  without  difficulty  be  able  to  locate  the  line 
between  such  owner  and  the  public.  They  were  not  there  to 
open  a  road  in  discretion  or  to  lay  out  a  new  road  but  to  re- 
move nuisances.  If,  with  all  accessible  light,  they  were 
unable  to  determine  upon  the  road  boundary,  and  encroach- 
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ment  existed,  then  the  law  directed  the  widening  out  of  the 
road  as  it  should  be  found,  equally  on  each  side. 

The  defendants  in  the  present  case  have  neither  located  the 
road  as  originally  laid  out  nor  resorted  to  the  other  course  of 
widening  by  moving  obstructions  on  eadi  side,  but  have 
marked  an  apparently  arbitrary  line  coincident  with  neither 
the  course  on  which  the  surveyors  laid  the  road  nor  its  present 
physical  bounds.  In  their  certificate  they  give  a  centre  line 
which  begins  at  a  station  in  the  old  road,  as  laid  out,  and  ends 
at  the  old  ending  station  ;  but  they  describe  two  courses  in  the 
line  where  originally  there  was  but  one.  And  as  the  testi- 
mony taken  shows,  they  marked  upon  the  ground  three  or 
four  different  lines  of  course  to  guide  the  overseer  in  his 
duty.  They  have  not  attempted  to  follow  the  original  survey 
the  location  of  which  would  have  removed  all  diflficulty.  la 
their  certificate  they  fail  to  indicate  in  any  way  where  the  lines 
of  encroachment  are.  Had  they  adopted  the  line  of  the  road 
as  originally  laid  out  it  might  be  assumed  that  the  opening  was 
to  be  to  the  width  of  two  and  one-half  rods  as  laid,  and  the 
extent  of  the  widening  so  ascertained.  The  intentional  adop- 
tion of  a  new  and  different  line  leaves  no  ground  for  that 
assumption,  and  the  writing  does  not  determine  to  what  width 
from  the  line  surveyed  the  road  must  be  opened  upon  the 
prosecutor  or  upon  any  other  adjoining  owner.  Yet  the 
overseer  of  the  highway,  acting  upon  the  strength  of  these  pro- 
ceedings, has  removed  fences,  cut  down  trees  and  dug  away 
the  earth  within  the  prosecutor's  enclosure,  dispossessing  him 
probably  of  more  lands  than  a  proper  and  legal  determination 
of  the  matter  in  controversy  would  justify. 

There  seems  to  have  been  no  difficulty  in  the  way  of  locat- 
ing the  highway  as  the  surveyors  of  the  highways  laid  it  out. 
The  defendants  caused  their  line  to  be  run  out  when  they  first 
went  upon  the  ground ;  and  it  does  not  appear  either  in  their 
certificate  or  in  their  testimony  in  the  cause  that  any  doubt  as 
to  its  true  location  disturbed  them.  Under  these  circumstances 
they  ought  to  have  widened  the  road  upon  the  line  of  that 
survey  ;  and  it  was  an  error  to  depart  from  and  abandon  it  as 
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they  did.     If  a  new  location  was  desirable  surveyors  of  the 
highways  should  have  been  applied  for  to  lay  it  anew. 

We  should  have  been  quite  willing  to  sustain  proceedings 
properly  opening  this  road  to  its  legal  width.  It  is  admitted 
that  in  some  way  it  has  come  to  be  greatly  lessened  in  its 
breadth  and  convenience  in  use.  No  one  of  the  adjacent 
owners  (and  they  appear  to  have  lived  there  always)  has  ever 
contributed  to  this  result,  as  their  testimony  shows ;  on  the 
contrary,  in  renewing  fences  such  owners  have  generously 
given  to  rather  than  taken  from  the  public.  The  facts  exist, 
nevertheless,  that  from  a  public  road  of  respectable  width,  by 
the  operation  of  unknown  agencies,  possibly  through  a  phe- 
nomenal shrinkage  of  the  earth's  crust  just  at  this  locality,  the 
road  has  so  nearly  reached  a  state  of  collapse  that  now  it  is 
little  more  than  a  mere  path.  Another  effort,  more  carefully 
observing  legal  requirement,  may  secure  restoration  of  its 
original  proportions  and  give  the  public  travel  at  that  point 
the  relief  which  it  is  entitled  to.  The  present  proceeding  has 
not  followed  the  purposes  of  the  law,  and  the  certificate  is 
vague  and  uncertain  in  the  respects  indicated.  Those  errors, 
being  embraced  in  the  prosecutor's  reasons  for  reversing  the 
determination  of  the  defendants,  the  proceeding  must  be  set 
aside. 


STATE,  EDWARD  COOPER  AND  ABRAM  S.  HEWITT,  PROSE- 
CUTORS, V.  GILLIAM  DE  BOW,  COLLECTOR  OF  POMPTON 
TOWNSHIP. 

The  notice  required  by  the  fifty-sixth  section  of  the  Tax  act  is  not  neces- 
sarily to  be  served  upon  the  person  whose  tax  is  proposed  to  be  raised. 
It  may  be  served  uixin  an  agent  whose  duty  involves  that  of  communi- 
cating the  fact  of  such  notice  to  the  principal. 


On  certiorari.     In  matter  of  taxation. 
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Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  plaintiffs,  /.  W.  Ginggs  and  Barker  Gummere. 

'  For  the  defendant,  Z.  M.  Ward  and  Henry  C.  Pitney. 

The  opinion  of  the  court  was  delivered  by 
Knapp,  J.  The  prosecutors  were  assessed  in  the  township 
of  Pompton,  Passaic  county,  in  the  year  1881,  for  a  tract  of 
land  of  above  eight  thousand  acres,  upon  a  valuation  made  by 
the  assessor  of  $90,000,  which  valuation  was  subsequently 
raised  by  proceedings  before  the  commissioners  of  appeal  to 
$250,000.  This  assessment  is  brought  before  us  on  certiorari. 
The  prosecutors  object  to  the  legality  of  the  proceedings  be- 
fore the  commissioners  of  appeal;  and  that  the  valuation 
placed  upon  the  property  by  them  is  too  great. 

As  to  the  form  of  the  proceeding  the  only  objection  that  has 
raised  any  doubt  in  the  mind  of  the  court  is  that  respecting  the 
service  of  notice  upon  the  prosecutor  required  by  section  56  of 
the  Tax  law.     Beo.,  p.  1 149.    The  act  provides  that  upon  com- 
plaint made  that  any  person  or  body  politic  is  assessed  at  too 
low  a  rate,  the  commissioners  of  appeal,  after  five  days'  notice 
in  writing  to  the  party  interested  by  the  party  complaining, 
and  after  due  examination,  &c.,  may  make  such  additions  to 
the  assessment  as  shall  be  agreeable  to  the  principles  of  justice. 
The  notice  in  this  case  was  served,  not  personally  upon  either 
of  the  prosecutors,  but  upon  Philip  R.  George,  a  person  in  the 
employment  of  tiie  prosecutors.     We  think  personal  service  is 
not  indispensable  under  that  act,  but  service  may  be  made  upon 
the  party's  agent,  when  such   agency  involves  the  duty  of 
communicating  the  fact  of  such  notice  to  the  principal.     And 
we  think  that  Mr.  George  is  shown  to  have  had  such  general 
charge  of  the  property  and  affairs  of  the  prosecutors  as  fairly 
to  justify  the  conclusion  that  he  was  such  agent,  in  the  absence 
of  definite  proof  of  a  more  restricted  relation.     The  notice 
secured  the  attendance  of  the  prosecutors  before  the  commia- 
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siouers  of  appeal,  and  there  is  some  doubt  wlielhei'  the  objec- 
tion was  taken  before  the  commissioners  to  the  manner  of 
giving  the  notice.  We  think  the  proceedings  were  legal. 
There  is  more  force,  we  think,  however,  in  the  objection  that 
the  valuation  placed  upon  the  land  by  the  commissioners  of 
appeal  is  too  large.  It  is  somewhat  difficult  to  arrive  at  the 
actual  value  of  lands  of  this  character,  because  little  of  it  is 
bought  or  sold.  It  consists  principally  of  mountain  lands, 
almost  entirely  wooded,  and  has  on  it  iron  ore,  several  mines 
of  which  have  been  opened ;  some  are  worked  to  a  limited  ex- 
tent and  others  apparently  abandoned.  The  testimony  seems 
to  show  that  of  the  whole  eight  thousand  live  hundred  acres 
not  one  hundred  acres  of  it  have  ever  been  used  for  farming, 
or,  so  far  as  appears,  are  adapted  to  farming  purposes.  The 
prosecutors  own  an  entire  tract  of  about  nineteen  thousand 
acres  of  the  same  sort  of  land,  about  ten  thousand  of  it  lying 
in  the  adjoining  township  of  West  Milford.  The  cost  of  the 
entire  property  to  the  prosecutors,  according  to  the  testimony, 
was  a  little  less  than  $126,000.  That  part  of  it  lying  in  the 
township  of  Pompton  has  been  assessed  upon  a  valuation  of 
$90,000  for  several  years,  and  the  assessor,  Mr.  Vreeland, 
swears  that  he  considers  that  the  fair  valuation  of  the  property 
now.  The  ten  thousand  acres  lying  in  the  township  of  West 
Milford  seem  to  be  property  of  about  the  same  general  char- 
acter, and  are  assessed  on  a  valuation  of  $65,000.  When  you 
look  at  the  valuations  placed  upon  other  property  in  the  town- 
ship of  Pompton,  which  includes  all  the  improved  farms  in 
the  township  as  well  as  the  houses  and  small  lots  in  the  vil- 
lages in  the  township,  you  find  the  average  valuation  is  about 
$15  per  acre.  Compared  with  the  assessments  laid  upon  these 
other  lands,  the  estimate  placed  upon  the  lands  of  the  prosecu- 
tors by  the  assessor  is,  to  say  the  least,  proportionally  high. 
The  assessed  value  of  lands  adopted  by  the  assessor,  accepted 
and  acquiesced  in  by  the  public,  is  quite  important  evidence 
of  the  true  general  valuation  of  lands  in  the  taxing  district 
and  may  fairly  be  regarded  as  representing  such  value,  unless 
it  be  shown  that  the  design  was  not  to  follow  the  law,  which 
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requires  a  true  valuation.  There  ia,  however,  in  this  case 
some  evidence  to  show  that  the  assessor  designedly  under- 
estimated all  the  land  in  the  township,  including  that  of  the 
prosecutors.  If  this  be  so,  while  it  may  operate  unfairly  for 
the  time  upon  the  prosecutors  to  raise  their  assessment  to  the 
true  value,  leaving  the  others  at  the  lesser  rate,  our  duty  re- 
quires us  in  making  the  estimation  here  to  find  out  and  deter- 
mine what  is  the  actual  value. 

The  redress  of  the  parties  thus  temporarily  injured  is  to 
cause  by  proper  proceedings  the  other  assessments  to  be  raised. 
Mr.  Hewett,  in  his  testimony,  admits  that  their  tract  in  this 
township  is  worth  $140,000,  estimated  at  its  full  value,  and 
we  are  of  opinion,  upon  a  full  consideration  of  all  the  evidence, 
that  the  sum  named  should  be  adopted  by  us  as  the  true  value 
of  the  property  for  assessment.  It  is  not  our  purpose  to 
review  the  great  bulk  of  testimony  taken  on  this  question. 
Some  of  the  witnesses  have  placed  these  lands  at  a  much 
higher  value  than  that  adopted  by  the  court,  but  we  think 
much  of  this  testimony  is  speculative  and  some  of  it  fanciful, 
and  we  refuse  to  accept  it  as  our  guide.  We  think  the  tax 
should  be  afiBrmed  upon  a  valuation  of  $140,000,  and  that  it 
should  be  reversed  as  to  the  excess,  with  costs. 


STATE,  THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JER- 
SEY ET  AL.,  PROSECUTORS,  v.  THE  HUDSON  TERMINAL 
RAILWAY  COMPANY. 

1.  The  General  Railroad  act,  {Rev.,  p.  925,)  does  not  authorize  corpora- 
tions organized  under  it  to  take,  by  condemnation,  more  land  than  a 
strip  one  hundred  feet  wide  inter  ierminos. 

2.  If,  under  the  General  Railroad  act,  a  corporation  presents  a  petition 
for  the  condemnation  of  more  land  than  it  is  authorized  to  condemn 
averring  its  inability  to  agree  with  the  owner  for  the  purchase  of  the 
whole,  the  proceedings  will,  on  certiorari,  be  set  aside  in  toto. 

3.  Persons  named  in  a  petition  for  the  condemnation  of  land  as  claim- 
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ants  of  some  interest  in  the  land,  and  thereby  made  parties  to  the  pro- 
ceedings, may,  by  certiorari,  question  the  authority  of  the  petitioner  to 
institute  such  proceedings,  without  showing  that  they  really  have  an 
interest  in  the  land. 

On  o^tioi'ari  to  review  proceedings  of  commissioners  in  the 
matter  of  condemnation  of  land. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Maqie. 

For  the  prosecutors,  James  E.  Gowen,  (of  Pennsylvania,) 
and  B.  Williamson. 

For  the  defendant,  W.  H.  Corbin  and  R.  Gilchrist 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  January  16th,  1884,  the  Hudson  Terminal 
Railway  Company,  organized  under  the  General  Railroad  act, 
{Rev.,  p.  925,)  for  the  construction  of  about  a  mile  and  a 
quarter  of  railway  in  Jersey  City,  instituted  proceedings  before 
a  justice  of  this  court,  by  a  petition  for  the  condemnation  of 
three  parcels  of  land ;  the  first  being  a  strip  one  hundred 
feet  wide  and  about  forty-one  hundred  and  fifty  feet  long, 
extending  from  high-water  line  on  Communipaw  cove, 
easterly  to  the  centre  line  of  Washington  street,  and  compris- 
ing the  right  of  way  of  said  company  as  filed  in  the  office  of 
the  secretary  of  state;  the  second  being  a  strip  one  hundred 
feet  wide  and  about  thirty-five  hundred  feet  long,  extending 
from  the  same  high-water  line  easterly  to  a  point  six  hundred 
feet  west  of  the  centre  line  of  Washington  street,  and  adjoin- 
ing the  first  strip  on  the  north ;  the  third  being  a  block  of 
land  six  hundred  feet  long  and  four  hundred  and  thirteen  feet 
wide,  lying  on  the  west  of  the  centre  line  of  Washington  street, 
and  also  adjoining  the  first  strip  on  the  north  and  the  second 
strip  on  the  east.  The  justice  having  made  an  order  appoint- 
ing commissioners  to  appraise  the  lands,  allowed  a  certiorari 
removing  the  proceedings  to  this  court,  at  the  instance  of  some 
of  those  whom  the  petitioner  had  made  parties  as  claimanta 
of  the  land. 
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These  prosecutors  seek  to  hare  the  proceediogs  set  aside  on 
the  ground  (inter  alia)  that  the  petitioner  has  no  right  to  take 
by  condemnation  land  exceeding  one  hundred  feet  in  width. 

The  petition  alleges  that  the  condemnation  is  claimed 
under  the  eleventh  section  of  the  Railroad  act;  that  the  first 
strip  is  required  for  ''the  route  and  right  of  way,"  and  the 
second  and  third  strips  for  "certain  necessary  works,  build- 
ings, conveniences,  appurtenances  and  appendages."  The 
counsel  of  tiie  company  also  rely  upon  the  same  section. 

This  section  begins  by  declaring  that  any  railroad  con- 
structed under  the  provisions  of  the  act  shall  not  exceed  one 
hundred  feet  in  width,  unless  more  land  shall  be  required  for 
the  slopes  of  cuts  and  embankments.  The  term  "railroad,"  as 
here  employed,  certainly  does  not  embrace  all  lawful  struc- 
tures of  the  company,  for  other  expressions  in  the  act  plainly 
autiiorize  erections  beyond  the  hundred-feet  strip,  but  the 
parties  disagree  as  to  whether  it  is  limited  to  the  road-bed  and 
tracks,  or  includes,  besides,  all  necessary  works,  buildings, 
conveniences,  appurtenances  and  appendages  mentioned  in  the 
section,  and  for  which  land  may  be  condemned.  The  peti- 
tioner takes  the  former  position  ;  the  prosecutors  the  latter. 
One  or  the  other  of  these  interpretations  is  unquestionably 
correct,  but  the  section  itself  does  not  clearly  indicate  which 
should  be  adopted.  In  the  English  Railway  Clauses  Consoli- 
dation act,  (8  and  9  Vict.,  c.  20,)  care  was  taken  to  define  the 
word  "railway"  as  including  with  the  way  the  fixed  appli- 
ances appropriate  for  its  use,  but  in  the  eleventh  section  of 
our  act  the  expression  "  railroad "  seems  to  be  ambiguous. 
Thus,  in  one  sentence  we' find  mention  of  "the  route  of  such 
railroad  and  the  *  *  *  necessary  works,  buildings,  con- 
veniences, appurtenances  and  appendages  thereof,"  as  though 
these  works,  &c.,  were  embraced  in  the  idea  of  "  the  railroad  " 
in  the  same  sense  as  its  route  was.  So  again,  another  clause 
speaks  of  "a  railroad  with  a  single  or  double  track,  with 
side  tracks,  turnouts,  offices  and  depots,"  thus  putting  offices 
and  depots  in  the  same  category  as  tracks  and  turnouts,  as  part 
of  the  railroad.     On  the  other  hand,  the  proviso  of  the  sec- 
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tion  refers  to  "said  railroad  and  its  conveniences,  appurte- 
nances and  appendages,"  as  if  tiiese  latter  were  things  addi- 
tional to  the  railroad  proper.  Hence,  I  think,  if  we  were 
confined  to  the  language  of  this  section,  the  meaning  would  be 
in  doubt. 

As  we  look  beyond  the  section  to  the  other  portions  of  the 
act  touching  tiie  power  of  condemnation,  they  appear  to  lean 
in  favor  of  the  interpretation  for  which  the  prosecutors  con- 
tend. Thus,  in  the  general  enumeration  of  corporate  powers 
contained  in  the  first  section,  the  power  to  take  lands,  (i.  e., 
by  condemnation,)  seems  to  be  limited  (^  IV.)  to  the  con- 
struction of  the  road,  with  its  cuttings  and  embankments.  So, 
by  the  twelfth  section,  where  the  proceedings  to  condemn  are 
prescribed,  they  are  to  be  taken  for  the  purpose  only  of  get- 
ting laud  or  materials  required  in  the  construction  of  the  road. 
The  term  road  in  these  sections  must  be  synonymous  with  I'ail- 
road  in  the  eleventh  section,  and  they  therefore  tend  to  show 
that  the  power  of  condemnation  was  confined  ti>  the  hundred- 
feet  strip.  Without  the  twelfth  section,  the  right  to  condemn 
is  not  legally  conferred  at  all,  and  if  the  word  "  road,"  as  used 
in  it,  does  not  embrace  any  other  structures  than  the  tracks 
and  their  bed,  then  the  power  of  condemnation  is  manifestly 
inadequate  as  to  the  purposes  for  which  it  may  be  exerted ; 
but  if  it  includes  the  fixed  appliances  needed  in  operating  a 
railroad,  it  is  sufficient  for  ordinary  enterprises,  although 
limited  in  extent. 

If  now  we  turn  from  mere  verbal  interpretation  to  more 
substantial  considerations,  surer  footing  will  be  found  leading 
still  in  the  same  direction. 

According  to  the  claim  of  the  petitioner,  the  power  of 
condemnation  has  no  definite  limit;  it  extends  to  the  acquisi- 
tion of  any  lands  required  for  the  construction  of  necessary 
works,  buildings,  conveniences,  appurtenances  and  appendages. 
Giving  to  the  word  "necessary,"  the  meaning  of  "appropriate 
and  convenient,"  as  was  done  in  State  v.  Hancock,  6  Vroom  637, 
it  becomes  obvious  that  this  power  is  practically  unbounded, 
save  i:)y  the  corporate  uses  in  which  a  railroad  company  can 
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legitimately  employ  real  estate.  How  extensive  these  uses 
are,  a  little  reflection  suffices  to  show ;  even  when  the  uses 
were  not  legitimate,  it  would  generally  be  more  profitable  for 
the  individual  owner  to  surrender  his  estate,  than  to  engage 
in  a  contest  over  so  shadowy  a  line.  Against  the  intention  to 
grant  to  any  corporation  so  large  a  power  over  private  prop- 
erty, there  must  exist  a  very  strong  presumption,  and  very 
clear  expressions  are  necessary  to  confer  it.     These  I  do  not 

find. 

Again,  it  is  plain  that  the  right  to  condemn,  delegated  by 
this  statute,  implies  the  power  to  purchase,  for  according  to 
the  twelfth  section,  an  effort  to  purchase  by  agreement  must 
precede  the  exercise  of  the  power  of  condemnation.  If,  there- 
fore, the  eleventh  and  twelfth  sections  authorize  the  company 
to  condemn,  and  hence  to  purchase  lands,  without  stint,  for  the 
erection  of  necessary,  i.  e  ,  appropriate  and  convenient  works, 
buildings,  conveniences,  appurtenances  and  appendages,  then 
it  becomes  difficult  to  see  what  considerations  led  the  legisla- 
ture to  enact  the  seventeenth  section,  which  grants  power  to 
purchase,  have  and  hold  real  estate  at  or  near  the  commence- 
ment or  termination  of  the  road,  or  at  any  other  point  on  the 
line  of  the  road  where  the  directors  may  think  proper  to 
establish  a  depot,  not  exceeding  ten  acres  at  each  place;  and 
to  erect  thereon  houses,  warehouses,  workshops  and  such  other 
buildings  and  improvements  as  they  may  deem  expedient 
lor  the  safety  of  their  property,  and  for  other  necessary  uses 
appertaining  to  their  business.  The  purposes  for  which  land 
may  be  acquired  under  this  section  seem  to  me  no  broader 
than  those  covered  by  the  petitioner's  interpretation  of  the 
eleventh  section.  The  distinction  suggested  by  counsel  based 
upon  the  use  of  the  word  "expedient,"  in  the  one,  and  "neces- 
sary," in  the  other,  vanishes  before  the  decision  in  State  v. 
Hancock.  But  while  the  purposes  are  not  broader,  the  area 
of  land  is  carefully  circumscribed.  Why  add  this  restricted 
power  if  a  more  comprehensive  authority  had  already  been 
granted  ? 

On  the  whole,  it  appears  more  rational  to  conclude  that  the 
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legislature  designed  to  grant  only  limited  powers  over  real 
estate,  whether  by  condemnation  or  by  purchase,  that  the 
former  can  take  in  only  one  hundred  feet  in  width,  intei^  ter- 
minos,  and  the  latter  only  a  tract  of  ten  acres  at  each  desig- 
nated point.  This  will  enable  companies  to  acquire  private 
property  compulborily  to  an  extent  sufficient  for  their  indis- 
pensable uses,  and  for  their  conveniences  to  go  into  the 
market  as  other  buyers. 

But  if  the  claim  of  the  petitioner  had  better  support  than  I 
have  been  able  to  discover,  it  is  a  doubtful  one  at  best,  and  to 
doubt  is  to  be  resolved  against  it. 

The  construction  thus  put  upon  this  statute  seems  to  accord 
with  that  usually  given  to  railroad  charters.  Inhabitants  of 
Worccste?'  v.  Western  R.  R.  Co.,  4  Mete.  564 ;  State  v.  Han- 
cock, 4  Vroom  315,  316  ;  S.  C,  6  Vroom  537,  548 ;  Childs 
v.  Central  R.  R.  Co.,  4  Vroom  323. 

If,  then,  the  petitioner  has  not  power  to  condemn  all  the 
land  described  in  ihe  petition,  cau  these  proceedings  be  main- 
tained for  so  much  as  is  within  the  hundred -feet  strip?  A 
single  consideration  shows  that  the  proceedings  must  stand  or 
fall  in  toto.  Before  applying  to  the  justice  for  commissioners, 
the  company  must  have  been  unable  to  agree  with  the  owner 
for  the  purchase  of  the  land  required.  The  petition  avers 
that  the  company  could  not  agree  with  the  owners  as  to  the 
price  of  all  the  lands  demanded ;  but  it  by  no  means  follows 
that  a  bargain  could  not  have  been  made  for  the  sale  of  the 
hundred-feet  strip.  The  owners  are  entitled  to  have  an  op- 
portunity for  such  a  contract  presented  before  their  land  can 
.)e  taken  by  condemnation.  Hence,  the  entire  proceeding  is 
illegal. 

But  the  petitioner  insists  that  the  prosecutors  have  no  in- 
terest in  the  land  described  in  the  petition,  and  therefore  are 
not  entitled  to  maintain  the  certiorari,  since  they  cannot  be 
injured  by  the  condemnation. 

The  question  which  we  have  above  decided  properly  pre- 
cedes any  investigation  of  the  title  of  the  prosecutors.  The 
petition  avera  that  the  prosecutors  claim  an  interest  in  the 
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land,  and  makes  them  parties  to  the  proceedings,  so  that  any 
interest  which  they  may  have  will  be  subjected  to  the  peti- 
tioner's use.  If  the  proceedings  go  ou  to  completion  and 
stand  unreversed,  the  prosecutors  will  be  precluded  from' any 
further  controversy  as  to  the  right  of  the  petitioner  to  take 
possession  of  the  locits  in  quo  for  the  purposes  of  its  railroad. 
State  V.  Hudson  Tunnel  E.  R.  Co.,  9  Vroom  548,  551.  The 
petition  therefore  aims  to  cast  upon  the  prosecutors  the  neces- 
sity of  now  determining  finally  whether  they  have  any  interest 
in  this  land  which  cannot  lawfully  be  burdened  with  the  peti- 
tioner's uses,  and  of  showing  such  interest  if  they  claim  it. 
Thereupon  the  prosecutors  set  up  that  the  petitioner  has  no 
authority  to  impose  even  that  obligation  upon  them.  Cer- 
tainly it  is  not  in  the  power  of  any  person  at  pleasure  to  re- 
quire every  other  person  to  substantiate  his  claim  to  any  spe- 
cific property.  One  must  show  some  peculiar  right  to  do  so. 
The  petitioner's  sole  claim  to  such  a  right  rests  upon  an  alleged 
right  to  condemn.  But  if  the  latter  be  unsupported,  as  we 
think  it  is,  the  former  also  must  fall.  By  reason,  therefore, 
of  the  mere  institution  of  this  proceeding  against  the  prose- 
cutors, they  became  entitled  to  controvert  the  authority  of  the 
petitioner  to  institute  it,  without  regard  to  the  question 
whether  in  fact  they  had  any  estate  in  the  land  ;  and  the  only 
legal  mode  of  raising  such  a  controversy  was  by  the  certiorari 
which  they  have  purchased.  They  have,  therefore,  a  legal 
standing  for  their  writ. 

Let  the  proceedings  be  set  aside,  with  costs. 


BENJAMIN  F.  KEGEL  v.  HENKY  M.  SEAGKAVES. 

Au  appearance  entered  by  the  defenilant  under-  the  thirty-eighth  section 
of  the  attachment  act  does  not  interfere  with  the  right  of  the  plaintiff 
to  proceed  as  if  it  had  not  been  entered.  Notice  of  such  appearance 
must  be  given  to  the  plaintiff  in  order  to  affect  his  rights. 
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In  attachment.     On  motion  to  vacate  judgment. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Maqie. 

For  the  plaintiff,  J.  F.  DumonL 

For  the  defendant,  C.  F.  Fitch. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  On  July  17th,  1883,  judgment  in  attachment 
was  entered  by  the  plaintiff  pursuant  to  section  45  of  the  at- 
tachment act.     Rev.,  p.  41. 

The  regularity  of  this  judgment  is  denied,  because  on  July 
14th,  1883,  the  defendant  entered  his  appearance  to  the  suit 
according  to  section  38  of  the  act,  and  within  twenty  days 
thereafter  gave  notice  thereof  to  the  plaintiff,  although  such 
notice  was  not  given  until  after  judgment.  The  defendant 
claims  that  the  appearance  alone,  if  followed  by  notice  within 
twenty  days,  terminated  the  right  of  tlie  plaintiff  to  proceed 
under  the  attachment  act,  while  the  plaintiff  insists  that  both 
appearance  and  notice  were  necessary  to  produce  that  effect. 
The  question  is  one  of  positive  enactment,  and,  we  think,  is 
to  be  decided  for  the  plaintiff.  The  thirty-eighth  section 
provides  that  the  defendant's  "  appearance  shall  be  entered  in 
the  clerk's  book,  and  notice  thereof  given  to  the  plaintiff  or 
plaintiffs,  creditor  or  creditors,  or  his,  her  or  their  attorney  or 
attorneys,  within  twenty  days  thereafter ;  and  after  such  ap- 
pearance and  notice,  the  suit  or  suits  of  such  plaintiff  or 
plaintiffs,  creditor  or  creditors,  shall  proceed  in  all  respects  as 
if  commenced  by  summons,  and  no  other  or  further  claim 
shall  be  put  in  under  such  attachment  after  the  entry  of  such 
appearance." 

This  is  the  only  clause  touching  the  effect  of  the  aj>pearance 
and  notice.  It  plainly  provides  that  the  appearance  itseli' 
shall  exclude  creditors  who  had  not  previously  intervened, 
but  that  the  proceedings  of  the  plaintiff  and  of  creditors  who 
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had  already  sued,  are  uot  to  be  interfered  with  until  after 
both  appearance  and  notice.  And  this  is  just.  An  appear- 
ance by  the  defendant  is  not  a  regular  step  in  the  orderly 
course  of  a  suit  by  attachment,  and  it  is  the  common  rule  that 
litigants  are  not  affected  by  any  proceed iqg  out  of  the  usual 
course,  unless  upon  notice  thereof.  It  would  be  a  hardship 
upon  tiie  plaintiff  to  require  him,  immediately  before  taking 
each  step  in  his  suit,  to  ascertain  whether  any  appearance  had 
been  entered,  and  it  would  be  no  less  a  hardship  to  compel 
him  to  retrace  every  step  taken  after  appearance  without 
notice.  On  the  other  hand,  it  is  no  hardship  for  the  defend- 
ant to  require  of  him  that  he  shall  give  notice  of  his  appear- 
ance at  once.  The  provision  of  the  statute  that  notice  shall 
be  given  within  twenty  days  after  the  entry  of  the  appear- 
ance, renders  plausible  the  defendant's  claim  that  notice  so 
given  has  relation  to  the  time  of  the  entry  and  effectuates  the 
appearance  from  its  date  for  all  purposes;  but  this  is  not  the 
necessary  meaning;  it  may  signify  that,  without  such  notice, 
the  appearance  shall  be  regarded  as  abandoned,  and  made 
void.  At  any  rate,  it  does  not  call  upon  the  court  to  defeat 
the  plain  tenor  of  the  law,  that  only  after  appearance  and 
notice  is  the  plaintiff's  course  of  procedure  to  be  changed. 

The  rule  to  vacate  the  judgment  should  be  discharged,  with 
costs. 


STATE,  THE  PEOPLE'S  GAS-LIGHT  COMPANY. OF  JERSEY 
CITY,  THE  JERSEY  CITY  GAS-LIGHT  COMPANY,  JAMES 
L.  OGDEN  AND  ANDREW  CLERK,  PROSECUTORS,  v.  THE 
MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  AND  THE 
CONSUMERS'  GAS  COMPANY. 

1.  The  board  of  aidermeu  of  Jersey  City  is  the  proper  department  of  the 
city  government  to  give  consent  for  the  laying  of  gas-pipes  in  the 
streets,  and  to  prescribe  regulations  therefor,  under  section  17  of  the 
Gaslight  Corporations  act.     Rev.,  p.  460. 
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2.  This  power  of  the  board  must  be  exercised  by  ordinance,  which  must 
be  introduced  at  a  stated  meeting  previous  to  that  at  which  it  i& 
passed,  and  must  not  be  materially  changed  at  the  last  meeting. 

3.  Gas  companies  having  the  right  to  use  the  streets  of  a  city  for  their 
gas-pipes,  may,  by  certiorari,  challenge  the  legality  of  municipal  pro- 
ceedings designed  to  give  similar  rights  to  rival  companies,  and  indi- 
viduals owning  the  soil  of  a  street  may  also  question  the  claim  of  a 
gas  company  to  lay  its  pipes  therein. 


On  certiorari  to  review  an  ordinance  of  the  board  of  alder- 
men of  Jersey  City. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutors,  M.  T.  Newbold  and  /.  D.  Bedle. 

For  the  defendants,  Peter  Bentley. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  certiorari  brings  up  an  ordinance  passed 
by  the  board  of  aldermen  of  Jersey  City,  designed  to  give  to 
"The  Consumers'  Gas  Company"  the  consent  to  lay  gas-con- 
ductors tlirough  the  streets  of  the  city,  which  the  seventeenth 
section  of  the  Gas-light  Corporations  act  [Rev.,  p.  460,)  re- 
quires. 

This  ordinance  cannot  be  supported. 

The  section  mentioned  empowers  corporations  formed  under 
that  act  to  lay  conductors  for  conducting  gas  through  the 
streets  of  the  city,  '*  having  first  obtained  the  written  consent 
of  the  municipal  authorities  of  said  city  and  under  such  regu- 
lations as  they  may  prescribe."  In  the  government  of  Jersey 
City,  the  board  of  aldermen  is  the  proper  department  to  give 
this  consent  and  prescribe  these  regulations,  for  to  that  board 
is  delegated  the  power  to  pass,  alter  or  repeal  ordinances  for 
regulating  or  preventing  the  use  of  streets  for  any  other  pur- 
poses than  public  travel.  City  Cltarter,  Pamph.  L.  1871,  |). 
1094,  §  24.  But,  as  the  section  just  referred  to  directs,  this 
power  must  be  exercised  by  ordinance,  and  therefore  in  pc- 


JUNE  TERM,  1884.  299 


People's  Gkia-Hght  Co.  v.  Jei-sey  City. 


cordaiice  with  the  twenty-third  section  of  the  city  charter, 
which  provides  that  no  ordinance  or  by-law  shall  be  enacted 
by  the  aldermen,  unless  the  same  shall  have  been  introduced 
before  the  aldermen  at  a  previous  stated  meeting.  This  pro- 
vision requires  that  the  ordinance,  as  passed,  shall  be  substan- 
tially the  same  as  it  was  when  before  the  board  at  a  previous 
stated  meeting,  and  invalidates  it  if  materially  changed  at  the 
meeting  in  wiiich  it  was  enacted.  State  v.  Bergen,  4  Vroom 
39 ;  State  v.  Jersey  City,  5  Vroom  429. 

The  ordinance  now  before  us  consists  of  five  sections. 
Four  of  these  sections  composed  the  ordinance  as  introduced 
March  27th,  1883.  At  the  meeting  of  November  27th,  1883, 
the  fourth  section  was  amended,  the  fifth  section  was  added, 
and  the  whole  was  then  adopted.  The  changes  made  were 
material,  and  therefore  the  ordinance  could  not  be  lawfully 
passed  at  that  meeting. 

The  prosecutors  have  a  right  to  challenge  the  legality  of 
the  ordinance.  They  are  the  two  gas  companies  now  supply- 
ing the  city  with  gas  through  their  pipes  lawfully  laid  in  the 
streets,  and  two  residents  of  the  city  owning  laud  upon  its 
streets.  The  ordinance  in  question  authorizes  the  tearing  up 
of  every  street  in  the  city,  to  enable  the  defendant  to  lay  the 
pipes  necessary  for  carrying  on  a  business  in  competition  with 
the  prosecuting  companies.  Thus  it  appears  that  beside  the 
commoD  interest  which  every  citizen  has  in  preserving  the 
streets  for  public  travel,  these  two  corporations  have  special 
business  privileges  which  they  are  entitled  to  protect  against 
any  unlawful  rivalry.  R.  &  D.  B.  R.  R.  Co.  v.  D.  &  R. 
Canal  Co.  et  aL,  3  C.  E.  Green  546 ;  Penna.  R.  R.  Co.  v. 
Nai.  R.  Co.,  8  a  E.  Green  441 ;  N.  J.  South.  R.  R.  Co.  v. 
Long  Branch  Comers,  10  Vroom  28.  And  these  individual 
prosecutors  have  estates  in  the  soil  of  the  streets  from  which 
they  have  a  right  to  avert  threatened  trespasses.  Hunt  v. 
Lambertville,  16  Vroom  279. 

The  ordinance  must  be  set  aside. 
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HENRY  S.  LITTLE,  RECEIVER,  Ac.  v.  SAMUEL  D.  BOWERS, 
COMPTROLLER,  &c. 

The  Central  Railroad  Company  of  New  Jersey  has  no  irrepealable  con- 
tract with  the  state,  limiting  the  exercise  of  the  taxing  power. 


On  cei'tiorari  to  review  taxes  for  the  years  1876  to  1881, 
both  inclusive,  levied  under  the  act  of  April  2d,  1873.  Rev.^ 
p.  1166. 

By  an  act  a|3proved  February  26th,  1847,  the  Somerville 
and  Eastou  Railroad  Company  was  incorporated,  and  power 
was  giveo  it  to  hold  land  at  the  commencement  and  termina- 
tion of  said  railroad  at  Somerville  and  the  Delaware  river. 

The  fourteenth  section  of  this  act  provided  that  as  soon  as 
the  net  proceeds  of  said  railroad  amounted  to  six  per  cent,  on 
its  cost,  the  corporation  should  pay  to  the  treasurer  of  the 
state  a  tax  of  one-half  of  one  per  cent,  on  the  cost  of  said 
road,  to  be  paid  annually  thereafter  on  the  first  Monday  of 
January  of  each  year ;  provided  that  no  other  tax  or  impost 
should  be  levied  or  assessed  upon  the  corporation. 

A  supplement  to  the  charter  passed  February  22d,  1849, 
gave  power  to  the  Somerville  and  Eastou  Railroad  Company 
"to  purchase  the  railroad  from  Somerville,  in  the  county  of 
Somerset,  to  the  Sound,  in  the  township  of  Elizabeth,  in  the" 
county  of  Essex,  constructed  under  and  by  virtue  of  an  act 
entitled  'An  act  to  incorporate  the  Elizabethtown  and  Somer- 
ville Railroad  Company.'" 

By  section  3  of  the  above  act,  the  name  of  the  combined 
roads,  when  purchase  was  completed,  was  to  be  "The  Central 
Railroad  Company  of  New  Jersey,"  and  all  and  every  pro- 
rision  of  the  original  act  was  to  extend  and  be  applicable  to 
the  railroad  so  purcha-sed. 

By  section  5  of  the  same  act,  it  was  enacted  "  that  it 
should  be  lawful  for  the  said  company  to  purchase  and  hold 
lands  at  the  termination  of  the  said  railroad  at  the  Sound,  in 
the  township  of  Elizabeth,  in  the  county  of  Essex,  not  to  ex- 
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ceed  twenty  acres,  for  the  purposes  of  erecting  thereupon  such 
depots,"  &c.     See  Pamph.  L.  1849,  §  5. 

The  purchase  of  the  Elizabethtown  and  Somerville  rail- 
road, and  consequent  change  of  name  of  the  company  to  "The 
Central  Railroad  Company  of  New  Jersey,"  dates  from  April 
1st,  1849. 

By  an  act  of  March  17th,  1854,  the  new  company  was 
given  power  to  purchase  or  lease  or  operate  any  railroad 
which  may  connect  with  or  intersect  their  road,  &c.  See 
Pamph.  L,  1854,  §§  3,  4. 

The  eighth  section  of  the  above  act  enacts  "  that  it  shall  be 
the  duty  of  the  treasurer  of  said  company,  on  the  first  Mon- 
day of  January  of  each  and  every  year  hereafter,  to  pay  to 
the  treasurer  of  this  state  a  tax  of  one-half  of  one  per  centum 
upon  the  cost  of  said  road,  as  shown  by  the  annual  report  of 
such  cost,  made  the  year  preceding  the  first  Monday  of  Janu- 
ary, in  which  such  payment  as  aforesaid  shall  be  made,  pro- 
vided thai  no  other  tax  or  impost  shall  be  levied  or  assessed 
upon  the  said  company,'^  and  repeals  section  14  of  the  original 
act  (February  26th,  1847.) 

And  by  the  ninth  section  of  this  act  of  1854,  it  was  en- 
acted "that  if  the  said  company  shall,  within  six  months 
from  the  passage  of  this  act,  file  in  writing  their  assent  to  and 
acceptance  of  all  the  provisions  of  this  act,  then  the  said  act 
shall  take  effect  immediately  thereafter,  but  in  case  the  said 
company  shall  refuse  or  neglect  so  to  do  within  fhe  time 
specified,  then  the  said  act  shall  be  null  and  void." 

Within  the  six  months  the  said  Central  Railroad  of  New 
Jersey  filed  a  paper  under  its  seal,  accepting  the  provisions  of 
the  above  act. 

The  last  supplement  to  the  charter  was  passed  March  17th, 
1870,  and  it  was  enacted  that  the  company  should  pay  the 
tax  of  one-half  of  one  per  cent,  as  before  provided,  and  that 
no  other  tax  or  impost  should  be  levied  or  assessed  upon  said 
company. 

It  is  conceded  that  the  Central  Railroad  Company  of  New 
Jersey  never  accepted  the  provisions  of  the  act  of  1873,  or  of 
any  of  the  general  laws  respecting  taxation  of  said  railroad 
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company,  but  claims  only  to  be  taxable  under  the  provisions 
of  its  charter  and  supplements,  and  has,  up  to  this  time,  and 
during  the  years  mentioned  in  the  writs  of  certiorari,  been  so 
taxed,  and  paid  to  the  treasurer  of  the  state  the  taxes  levied 
under  the  provisions  of  the  eighth  section  of  the  act  of  1854. 
The  said  act  was  accepted  within  the  six  mouths  prescribed. 

By  the  original  act  the  company  was  permitted  to  hold  five 
acres  of  land  at  each  depot  along  the  line  of  the  road,  and  by 
the  act  of  March  17th,  1854,  it  was  enacted  that  the  new 
company  should  be  regulated  and  governed  by  the  provisions 
of  the  charter  and  supplements  heretofore  granted  to  the  old 
company. 

The  prosecutor  insists  that  all  the  property  in  dispute  is 
now  and  has  been  used  for  railroad  purposes ;  and  therefore, 
by  the  charter  and  supplements,  and  the  acceptance  heretofore 
filed  by  the  company,  is  exempt  from  taxation  other  than  the 
tax  of  one-half  of  one  per  cent,  to  be  paid  to  the  state. 

The  prosecutor  claims  that  the  taxes  assessed  for  the  various 
years  are  illegal  for  various  reasons  : 

1st.  Because,  by  its  charter  and  supplements,  and  its  ac- 
ceptance of  the  provision  of  the  act  above  mentioned,  the 
Central  Railroad  Company  of  New  Jersey  is  exempt  from 
municipal  taxation. 

2d.  The  act  of  1873  does  not  apply  to  this  company. 

3d.  If  it  does  apply,  it  impairs  the  contract  made  between 
the  state  and  the  company — the  company  having  complied 
with  all  the  requirements  of  the  law,  and  having  paid  the 
tax  of  one-half  of  one  per  cent,  to  the  state  treasurer. 

4th.  The  taxing  and  enforcing  its  payment  violates  vested 
rights. 

The  only  question  to  be  considered  in  this  case  is  whether 
the  act  of  March  17th,  1854,  and  its  acceptance  by  the 
Central  Railroad  Company  of  New  Jersey,  constituted  a  con- 
tract wliich  could  not  be  impaired  by  any  subsequent  legisla- 
tion of  the  state. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 
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For  the  prosecutor,  W.  R.  Wikon  and  B.  Williamson. 
For  the  defendants,  Frank  Bergen. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  claim  of  the  Central  Railroad  Company 
in  this  case,  is  that  by  force  of  the  supplement  to  the  act  to 
incorporate  the  Somerville  and  Easton  Railroad  Company, 
approved  March  17th,  1854,  {Pamph.  L.,  p.  524,)  and  the 
company's  written  assent  to  and  acceptance  of  the  same,  an 
irrepealable  contract  was  made  between  the  state  and  the 
corporation  to  the  eifect  that  the  latter  should  annually  pay  a 
tax  of  one-half  of  one  per  centum  upon  the  cost  of  the  road, 
and  that  no  other  tax  or  impost  should  be  levied  or  assessed 
upon  the  company. 

If  the  question  were  an  open  one,  I  should  have  no  hesita- 
tion in  reaching  the  conclusion  that  tiie  power  of  taxation 
could  not  be  made  the  subject  of  contract  by  the  legislature, 
that  it  was  entrusted  to  the  legislature  to  be  exercised  and  not 
to  be  destroyed  or  abridged,  that  as  it  resided  in  our  proto- 
type, the  English  parliament,  unimpaired  by  acts  of  previous 
sessions  of  that  body,  so  it. was  possessed  by  our  legislature^ 
unfettered  save  as  fundamental  law  restrained  it,  and  that  the 
constitutional  clause  protecting  contracts  could  not,  wi<th 
reason,  be  extended  to  what,  in  all  our  history,  had  been  re- 
garded, not  as  a  bargain  between  parties  at  liberty  to  assent  or 
dissent,  but  as  an  exertion  of  sovereign  power  controlling  the 
willing  and  unwilling  alike.  But  unfortunately,  as  I  think, 
the  question  is  closed  by  judicial  decisions  which  no  court  in 
this  state  can  disturb,  and  unless  these  decisions  shall  be  re- 
versed, it  must  be  conceded  that  the  legislature  has  power  to 
barter  away  this  essential  attribute  of  government. 

But  in  view  of  the  extraordinary  character  of  this  power, 
of  the  great  inconvenience  consequent  upon  even  its  occasional 
use,  of  the  utter  destruction  of  government  that  would  follow 
its  frequent  and  impartial  exercise,  courts  must  feel  con- 
strained to  decide  that  it  has  been  put  in  force  only  when  the 
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opposite  judgment  cannot  be  formed  by  a  rational  mind.  If 
to  doubt  wliether  the  state  has  parted  with  any  public  right 
is  to  be  resolved  that  it  has  not,  certainly  language  can 
scarcely  express  the  reluctance  of  courts  to  infer  that  this  most 
important  of  all  public  rights  has  been  surrendered. 

With  these  prepossessions,  then,  I  come  to  consider  whether 
the  alleged  contract  was  made. 

The  act  of  March  17th,  1854,  is  a  supplement  to  the 
charter  of  the  Somerville  and  Easton  Railroad  Company, 
which  was  granted  February  26th,  1847.  On  February 
14th,  1846,  the  legislature  passed  a  general  law  concern- 
ing corporations  [Pamph.  L.,  p.  16,)  the  sixth  section  of 
which  enacted  that  the  charter  of  every  corporation  which 
should  thereafter  be  granted,  should  be  subject  to  alteration, 
suspension  and  repeal,  in  the  discretion  of  the  legislature. 
This  provision  did  not  bind  subsequent  legislatures  so  that 
they  could  not  grant  irrepealable  charters,  but  it  created  a  law 
which  can  never  justly  be  put  out  of  sight  in  determining 
whether  any  charter  granted  was  designed  to  be  irrepealable. 
All  acts  of  the  legislature  are  performed  in  contemplation  of 
existing  laws,  and  repeals  by  implication  are  not  favored,  and 
hence  this  law  of  1846  is  to  be  considered  as  embodied  in 
every  corporate  charter  thereafter  passed,  unless  a  purpose  to 
exclude  it  be  plainly  perceived. 

In  the  charter  of  the  Somerville  and  Easton  Railroad 
Company,  approved  in  1847,  no  intimation  of  such  a  purpose" 
exists,  nor  does  there  in  the  supplement  of  1854,  unless  it  be 
found  in  the  ninth  section  thereof,  which  declares  that  the 
supplement  shall  take  effect  only  in  case,  within  six  months 
after  its  passage,  the  company  shall  file  a  written  assent  to 
and  acceptance  of  all  its  provisions.  This  clause  is  relied 
upon  to  establish  the  irrepealable  contract. 

But  it  appears  to  me  to  be  entitled  to  no  such  scope.  It  is 
the  general  rule  tliat  the  charters  of  private  corporations  be- 
come operative  only  upon  their  acceptance  by  the  persons  inter- 
ested. Sometimes  this  acceptance  is  presumed  from  the  ad- 
vantageous character  of  the  grant;  sometimes  it  is  indicated  by 
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an  exercise  of  the  powers  glinted ;  in  the  present  case,  the 
legislature  chose  to  require  that  it  should  be  evidenced  by  an 
express  declaration  made  within  a  limited  time.  But  whether 
the  needetl  assent  is  to  be  given  in  one  form  or  another,  seems 
of  little  importance  in  determining  the  nature  of  the  rights 
conferred.  The  selection  of  any  form  should  not  give  rise  to 
an  inference  that  it  was  intended  to  repeal,  pro  hnc  vice,  a 
prior  law  otherwise  consistent  with  the  charter,  and  so  to 
abridge  the  taxing  power  of  the  state.  Whether  the  assent  of 
the  company  was  necessary  for  the  efficiency  of  this  supple- 
ment may  be  doubted,  but  since  it  so  materially  enlarged  the 
powers  and  correlative  duties  of  the  corporation,  the  legisla- 
ture might  have  fairly  considered  it  to  be  more  than  an  al- 
teration of  the  charter,  and  in  that  aspect  the  requirement  of 
a  prompt  and  formal  acceptance  was  only  a  reasonable  pre- 
caution. This  is  all  the  significance  that  should  be  ascribed 
to  the  section  in  question. 

But  it  is  said  that  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Neio  Jersey  v.  Yard,  95  U.  S.  104,  necessi- 
tates the  opposite  conclusion.  I  do  not  think  so.  That  case 
and  the  present  are  quite  dissimilar  in  the  following  import- 
ant particulars : 

1.  The  charter  of  the  Morris  and  Essex  Railroad  Company 
was  granted  in  1835,  and  therefore  was  not  affected  by  the 
law  of  1846  above  mentioned,  and  the  federal  court  seems  to 
have  been  unwilling  to  hold  that  the  act  of  1846  was  appli- 
cable even  to  subsequent  amendments  of  that  charter.  This 
left  the  power  of  alteration  dependent  on  a  supplement  passed 
in  1836,  which  expressly  confined  the  power  to  itself  and  the 
original  charter.  The  claim  of  exemption  rested  upon  a  sup- 
plement passed  in  1865,  which  the  court  therefore  adjudged 
to  he  an  absolute  grant.  But  in  the  case  before  us,  there  can 
b ;  no  doubt  of  the  propriety  of  interpreting  the  charter  of  the 
Central  Railroad  Company  and  'its  supplements,  with  the  act 
of  1846  in  view. 

2.  The  acceptance  required  from  the  Morris  and  Essex 
Railroad  Company  by  the  supplement  of  1865  was  not  of  the 
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whole  act,  but  only  of  the  section  imposing  the  tax,  as  if  it 
were  designed  to  put  that  section  upon  some  other  footing 
than  the  rest  of  the  statute;  but  in  the  Central  company's 
act  of  1854,  the  acceptance  was  to  embrace  all  the  provisions 
of  the  supplement,  so  that  the  taxing  clause  is  in  no  way 
specialized. 

3.  In  the  Morris  and  Essex  company's  case,  the  Supreme 
Court  regarded  the  state's  right  to  tax  the  company  as  a 
vexed  question  prior  to  1865,  which  the  legislature  desired  to 
have  settled,  and  which  therefore  seemed  to  be  in  a  posture 
for  adjustment  by  contract;  but  it  does  not  appear  that  be- 
fore the  act  of  1854,  or  ever  until  recently,  any  dispute  was 
raised  against  the  power  of  the  state  to  tax  the  Central  com- 
pany, or  that,  in  assenting  to  that  supplement,  the  company 
was  yielding  any  consideration  for  what,  if  the  present  claim 
be  good,  possessed  enormous  value. 

4.  The  language  of  the  section  imposing  the  tax  upon  the 
Morris  and  Essex  Railroad  Company  is  itself  suggestive  of  a 
contract  for  exemption  ;  it  declared  that  that  tax  should  be  in 
lieu  and  satisfaction  of  all  other  taxation  or  imposition  what- 
soever, by  or  under  the  authority  of  this  state,  or  any  law 
thereof.  In  the  Central  company's  act  of  1854,  no  such 
terms  are  used ;  it  simply  directs  a  tax  of  one-half  of  one  per 
centum  to  be  paid,  provided  that  no  other  tax  or  impost  shall 
be  levied  or  assessed  upon  the  said  company.  This  proviso 
I  understand  to  be  merely  a  declaration  that  the  legislature 
th^en  intended  that  the  company  should  not  then  be  charge- 
able with  any  other  tax  than  the  one-half  of  one  per  centum. 
Without  the  proviso,  it  might  have  been  claimed  that  the  tax 
act  of  March  3d,  1854,  {Pamph.  L.,  p,  296,)  subjected  all 
the  real  and  personal  estate  of  the  company  to  taxation ; 
with  it,  such  an  inference  was  rebutted. 

These  differences  between  the  situations  of  the  two  com- 
panies involve  the  main  grounds  on  which  theSuj)reme  Court 
of  the  United  States  based  its  decision,  and  they  deprive  the 
present  claim  of  any  support  from  the  judgment  of  that  high 
tribunal. 

The  taxes  under  review  should  be  affirmed,  with  costs. 
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THE  STATE  v.  JOHN  K.  ZEIGLER. 

1.  A  motion  to  quash  an  indictment  removed  to  this  court  by  certiorari, 
can  only  be  made  for  objections  apparent  on  the  face  of  the  record. 

2.  The  act  of  March  26th,  1874,  {Rev.,  p.  493,)  exempts  from  the  opera- 
tion of  tiie  sixtieth  section  of  the  Crimes  act,  offences  committed  in 
such  cities  as,  having  power  to  pass  ordinances  providing  a  punish- 
ment for  the  unlicensed  sale  of  spirituous  liquors,  have  passed  such 
ordinances.  But  such  exemption  continues  only  so  long  as  such  or- 
dinances remain  in  force  and  ceases  upon  tiieir  repeal. 

3.  Whether  such  ordinances  are  in  force  in  any  city,  is  a  question  of  fact 
which  cannot  be  considered  on  a  motion  to  quash. 


On  certiorari  to  the  Hunterdon  Quarter  Sessions. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  state,  E.  Pi  Conkling,  prosecutor  of  the  pleas. 

For  the  defendant,  /.  N.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  defendant  was  indicted  by  the  grand  jury 
of  Hunterdon  county,  and  the  indictment  was  handed  down 
to  the  Court  of  General  Sessions  of  that  county.  Defendant 
was  there  arraigned,  pleaded  not  guilty,  and  was  recognized 
for  appearance.  On  the  day  named  for  appearance  a  certio- 
rari was  allowed,  and  all  the  proceedings  were  thereby  brought 
into  this  court. 

There  has  been  an  elaborate  argument  submitted  by  briefs 
from  both  counsel,  but  neither  has  made  known  the  motion 
intended  to  be  made,  or  indicated  the  adjudication  that  is  in- 
voked. It  does  not  appear  that  defendant  has  withdrawn  his 
traverse  to  the  indictment  so  as  to  permit  him  to  question  the 
legal  sufficiency  of  the  charge  formulated  against  him  in  this 
record.     But  since  it  is  plain  that  both  parties  desire  to  raise 
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a  question  of  that  nature,  and  that  a  defendant  may  always 
be  permitted  to  withdraw  his  plea  for  the  purpose  of  moving 
to  quash  an  indictment,  it  has  been  considered  best  to  treat 
this  application  as  a  motion  to  quash,  and  as  if  regularly 
made. 

A  motion  to  quash,  however,  raises  no  questions  except 
such  as  are  apparent  on  the  face  of  the  record.  State  v. 
Rickey,  4  Halst.  293.  If  the  motion  is  based  on  objections 
to  the  indictment,  the  court  will  only  look  at  the  charges 
therein  made,  to  determine  whether  an  indic,table  offence  is 
set  out  to  which  the  defendant  ought  to  be  compelled  to 
answer.  In  making  this  examination  the  court  will  view  the 
indictment  in  the  light  of  such  public  acts  as  they  take  judi- 
cial notice  of  without  being  pleaded. 

The  indictment  charges  defendant  with  having  committed, 
in  the  city  of  Lambertville,  the  offence  of  selling  ardent 
spirits  in  less  measure  than  a  quart  without  license  first  had 
and  obtained.  It  is  not  contended  that  the  indictment  fails 
to  present  a  complete  charge  of  a  criminal  offence  under  the 
sixtieth  section  of  the  Crimes  act.  The  sole  contention  is,  that 
the  city  of  Lambertville,  where  the  offence  is  charged  to  have 
been  committed,  is  a  place  exempted  from  the  operation  and 
effect  of  that  section. 

This  contention  is  based  upon  the  first  section  of  an  act 
approved  March  26th,  1874,  {Rev.,  p.  493,)  by  which  it  was 
enacted  that  the  provisions  of  the  thirty-seventh  section  of  the 
Inns  and  Taverns  act,  (now  the  sixtieth  section  of  the  Crimes 
act,)  should  not  "  thereafter  apply  to  offences  committed  in 
any  of  the  incorporated  cities  of  the  state,  the  ordinances  of 
which  provide  for  the  punishment  of  the  unlicensed  sale  of 
spirituous  liquors,"  (&c. 

The  act  of  1874  has  already  been  held  to  apply  to  the 
sixtieth  section  of  the  Crimes  act,  with  the  same  effect  as  it 
formerly  applied  to  the  thirty-seventh  section  of*  the  Inns 
and  Taverns  act.  Sparks  v.  Stokes,  11  Vroom  487;  State  v. 
Andersoii,  11  Vroom  224;  Meyer  v.  State,  13  Vroom  145. 

The  cities  which  by  the  act  of  1874  are  exempted  from  the 
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operation  aud  effect  of  the  general  law,  are  such  as  have  been 
empowered  to  enact  ordinances  for  the  punishment  of  the  un- 
licensed sale  of  spirituous  liquors,  and  have,  in  fact,  enacted 
such  ordinances. 

It  is  not  contended  that  this  indictment  ^hould  have  averred 
that  Lambertville  was  a  city  not  exempted  from  the  operation 
of  the  general  law.  By  the  settled  rules  of  criminal  pleading, 
such  averment  is  not  essential  when  tlie  exception  is  created 
by  a  distinct  and  separate  enactment,  as  in  this  case.  Whart. 
Orim.  L.,  §§  378,  379. 

The  contention  is,  that  Lambertville  is,  in  fact,  exempted 
from  the  o|>eration  of  the  general  law. 

But  this  court  must  assume  that  the  general  law  is  in  force 
everywhere,  unless  the  contrary  appears.  It  has  been  as- 
sumed in  the  argument  that  the  charter  of  Lambertville  gives 
authority  for  the  passage  of  ordinances  punishing  the  un- 
licensed sale  of  spirituous  liquors.  It  is  unnecessary  to  deter- 
mine whether  such  authority  is  given  or  not.  For,  assuming 
that  the  power  to  pass  such  ordinances  existed,  the  city  is  not 
thereby  exempted  from  the  operation  of  the  general  law. 
Such  exemption  is  effected  not  by  the  possession  of  the  power 
to  pass,  but  by  the  exercise  of  the  power  and  the  actual  pass- 
age of  such  ordinances. 

It  is  therefore  obvious  that  there  is  nothing  before  us  to 
show  that  the  sixtieth  section  of  the  Crimes  act  is  not  in  opera- 
tion in  the  city  of  Lambertville."  Whether  it  is  so  or  not,  de- 
pends on  facts  not  apparent  on  the  record,  or  shown  by  any 
law  of  which  we  can  take  cognizance  on  this  motion.  Such 
facts  the  defendant  may  show  in  his  defence  on  the  traverse 
of  the  indictment. 

Counsel  on  both  sides  have  assumed  that  the  court,  in  ad- 
judicating on  the  matter  presented  by  this  record,  would  con- 
sider other  facts.  They  have  therefore  laid  before  us  the 
ordinances  of  the  city  of  Lambertville,  by  a  stipulation  pro- 
viding that  they  shall  be  used  on  the  argument,  to  enable  ua 
"  to  find  whether  under  said  charter  and  ordinances  the  de- 
fendant is  liable  to  punishment  on  said  indictment."     It  was 
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not  intended,  I  presume,  to  substitute  this  court  for  a  jury 
in  tlie  case,  but  rather  to  obtain  from  the  court  a  construction 
of  the  act  of  1874.  Since  by  the  same  stipulation  it  is  ad- 
mitted that  defendant,  in  fact,  committed  the  acts  charged  in 
the  indictment,  it  is  obvious  that  the  only  real  question  re- 
maining is  whether  such  acts  are  offences  against  the  general 
law,  or  mere  infractions  of  municipal  regulations.  This  ques- 
tion seems  to  depend  on  the  construction  to  be  given  to  the 
act  of  1874.  Under  such  circumstances  it  is  not  improper  to 
present  the  views  entertained  by  the  court  after  the  full  ar- 
gument of  counsel  and  much  consideration. 

The  question  designed  to  be  raised  is  thus  presented  : 

On  the  part  of  defendant  it  is  claimed  that,  at  the  passage 
of  the  act  of  1874,  there  were  ordinances  in  force  in  Lambert- 
ville,  providing  for  the  punishment  of  the  unlicensed  sale  of 
spirituous  liquors.  His  contention  is  that  Lambertville  was 
thereby  at  once  exempted  from  the  operation  of  the  general 
law,  and  could  not  thereafter  be  subjected  to  its  operation, 
except  by  a  legislative  act. 

In  passing,  I  should  say  that  I  have  been  unable  to  dis- 
cover, in  the  copy  of  the  ordinances  furnished  me,  any  such 
ordinance  prior  to  one  passed  in  1876.  But  I  have  stated  de- 
fendant's claim,  which  presents  the  question  desired  to  be  de- 
termined. 

On  the  other  hand,  the  prosecutor  points  us  to  an  ordinance 
passed  in  1883,  whereby  so  much  of  all  previous  ordinances 
of  the  city  of  Lambertville  as  prescribed  such  punishment 
was  expressly  repealed.  His  contention  is,  that  if,  by  the 
pa.ssage  of  ordinances  prescribing  such  i)unishment  either  be- 
fore or  after  the  act  of  1874,  the  city  of  Lambertville  became 
exempted  from  the  operation  of  the  general  law,  the  repeal 
of  such  ordinances  immediately  subjected  it  to  its  operation 
•gain. 

I  think  the  construction  contended  for  by  defendant  is  en- 
tirely unwarranted. 

The  act  of  1874  was  passed  after  the  argument  of  a  case  in 
this  court,  in  which  it  was  contended  that  the  offence  of  sell- 
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ing  liquor  without  license  was  one  capable  of  being  punished, 
both  under  state  and  municipal  law.  That  contention  was 
adopted  by  this  court,  Howe  v.  lYeasurer  of  Plainjield,  8 
Vroom  145.  Before  the  decision  was  promulgated  the  act 
was  passed.  Its  plain  intent  was  to  prevent  the  apparent 
unfairness  of  subjecting  one  who  committed  this  statutory 
crime  to  two  punishments  for  the  same  act. 

It  is  strenuously  urged  that  the  language  of  the  act  limits 
its  operation  to  the  date  of  its  passage.  It  is  said  that  the 
words  qualifying  the  cities  exempted  from  the  general  law, 
viz.,  "  the  ordinances  of  which  provide  for  the  punishment 
of  the  unlicensed  sale,"  &c.,  are  expressive  of  present  and  not 
of  future  time,  and  must  be  so  limited. 

The  result  of  such  a  construction  would  be  so  absurd  that 
it  will  not  be  resorted  to  unless  the  language  compels.  For 
if  this  view  be  correct,  cities  which,  at  the  passage  of  the  act 
of  1874,  had  authority  to  pass  such  ordinances,  but  had  not 
then  exercised  the  authority,  might  thereafter  pass  such  or- 
dinances, and  so  subject  offenders  to  liability  to  two  punish- 
ments; and  cities  which,  at  the  passage  of  the  act,  had  such 
ordinances  in  force,  might  thereafter  repeal  them  and  leave 
offenders  liable  to  no  punishment  at  all. 

The  language  does  not  compel  any  such  construction. 
While  the  word  "provide"  is  in  the  present  tense,  which  or- 
dinarily indicates  present  time,  the  context  plainly  shows  that 
it  is  here  used  conditionally,  and  that  the  time  indicated  by  it 
is  not  restricted  to  the  present,  but  by  relation  includes  the 
future  as  well.  The  clause  declares  that  certain  general  legis- 
lation shall  not  "hereafter  apply"  to  "offences  committed" 
in  certain  cities.  "Committed"  when?  The  participle  used 
indicates  past  time,  but  no  one  would  contend  that  it  was  in- 
tended to  refer  to  past  offences  alone.  It  plainly  bears,  by 
relation,  a  future  sense,  and  includes  offences  afterward  to  be 
committed. 

The  clause  then  proceeds  to  qualify  and  describe  the  cities 
so  to  be  excepted.  Where  it  declares  them  to  be  such  as 
"provide"  for  the  punishment  of  these  offences,  it^is  equally 
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clear  that  it  means  to  describe  such  cities  as  have  a  provision 
of  that  sort  at  the  time  of  the  commission  of  the  offences. 

The  result  is,  that  if  at  the  passage  of  the  act  of  1871,  there 
were  ordinances  in  Lambertville  providing  a  punishment  for 
this  offence,  or  if  afterward  such  ordinances  were  passed,  the 
operation  of  the  general  law  in  that  city  ceased,  and  was  sus- 
pended. It  remained  suspended  so  long  as  such  ordinances 
were  "  provided,"  and  remained  in  force.  Upon  their  repeal 
the  general  law  immediately  prevailed  within  the  city. 

The  motion  to  quash  the  indictment  must  therefore  be 
denied. 


THE  STATE,  ELIAS  D.  SMITH,  PROSECUTOR,  v.  THE  BOARD 
OF  EXCISE  OF  THE  CITY  OF  ELIZABETH,  AND  PETER 
CARSTENS. 

1.  The  act  creating  an  excise  board  in  Elizabeth,  gives  it  exclusive  power 
to  license  persons  to  keep  inns  and  taverns,  and  authorizes  it  to  act  on 
applications  accompanied  by  certificates  signed  by  twelve  freeholders. 
A  certificate  signed  by  fourteen  persons,  ten  of  whom  acquired  what 
freehold  qualification  they  had  by  deeds  made  to  them  by  an  applicant 
for  valueless  lots  of  salt  meadow,  which  deeds  were  made  without 
consideration,  and  for  the  sole  purpose  of  qualifying  and  inducing  the 
grantees  to  sign  the  certificate,  of  which  deeds  some,  though  recorded 
by  the  grantor,  were  never  delivered,  and  the  othere,  though  ap- 
parently delivered,  were  returned  to  and  retained  by  him,  is  a  mere 
contrivance  to  evade  the  law,  and  to  impose  on  the  tribunal  author- 
ized to  decide  whether  the  license  applied  for  should  be  granted. 
Upon  such  facta  being  disclosed  a  license  should  be  refused. 

2.  These  facts  were  first  presented  to  this  court  on  a  certiorari  to  review 
the  action  of  the  board  in  granting  the  license.  Held,  that  if  pre- 
sented to  the  board,  that  tribunal  would  have  been  required  to  con- 
sider and  adjudicate  on  them  ;  and  that  prosecutor  neither  having 
presented  nor  made  any  attemj)t  to  present  tiie  facts  to  that  tribunal, 
he  was  not  entitled  to  require  this  court  to  adjudicate  on  them  under 
the  ninth  section  of  the  cvrliorari  act,  {Rev.,  p.  99,)  as  amended  by  the 
act  of  February  17th,  1881.     Pamph.  L.,  p.  34. 

3.  That  legislation  does  not  require  this  court  to  consider  and  determine 
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disputed  questions  of  fact,  which  might  have  been  presented  by  prose- 
cutor in  the  inferior  tribunal,  but  which  he  made  no  attempt  to  pre- 
sent there. 


On  certiorari. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutor,  E.  S.  Atwater. 

For  the  defendants,  P.  H.  Gilhooly. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  certiorari  brings  up  for  review  the  action 
of  the  board  of  excise  of  the  city  of  Elizabeth,  in  granting  to 
Peter  Carstens  a  license  to  keep  an  inn  and  tavern  in  that 
city. 

The  board  of  excise  was  created  by  a  supplement  to  the 
charter  of  Elizabeth,  approved  March  17th,  1870.  Exclu- 
sive power  to  grant  licenses  to  keep  inns  and  taverns  was 
thereby  given  to  the  board,  whose  action  is  required  to  be 
based  on  a  petition  of  the  person  applying,  which  must  state 
the  place  where  the  inn  and  tavern  is  proposed  to  be  kept, 
and  be  accompanied  by  a  certificate  signed  by  twelve  respect- 
able citizens  and  freeholders  of  the  ward  in  which  such  place 
is  situate,  setting  out  certain  facts. 

Prosecutor  objects  to  tiie  action  of  the  board  in  this  case, 
on  the  ground  that  the  certificate  annexed  to  Carstens'  appli- 
cation was  not  signed  in  conformity  with  the  requirements  of 
an  act  approved  March  23d,  1883.  Pamph,  L.,  p.  194. 
Bat  that  act  (which  is  not  a  supplement  to  the  Inns  and 
Taverns  act,)  by  its  terms  relates  only  to  applications  for 
license  presented  to  Courts  of  Common  Pleas.  We  find 
nothing  in  the  charter  of  this  city  or  its  supplements  which 
serves  to  make  this  law  applicable  to  the  board  of  excise. 

Prosecutor  further  objects  to  the  action  of  the  board,  on 
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the  ground  that  Carstens'  petition  was  not  accompanied  by  a 
certificate  signed  as  required  by  the  law. 

The  affidavits  taken  clearly  show  that  of  the  fourteen 
signers  of  the  certificate,  two  were  not  freeholders,  one  other 
was  a  non-resident  of  the  city,  and  ten  of  them  had  acquired 
a  freehold  qualification  (if  at  all)  by  deeds  made  to  them  by 
Carstens  without  consideration  and  for  the  sole  purpose  of 
qualifying  th^m  to  sign,  and  of  inducing  them  to  sign  the 
certificate.  The  deeds  in  question  each  conveyed  a  single 
parcel  of  land,  some  of  them  being  of  irregular  shape.  The 
land  was  located  in  the  salt  meadows  at  a  distance  from  streets, 
buildings  or  improvements.  Some  parcels  had  no  front,  even 
on  the  nominal  streets  laid  down  on  the  map  on  which  the 
lots  were  delineated.  While  the  property  has  some  small 
value  by  the  acre  as  meadow  land,  it  has  no  real  value  when 
out  up  into  such  lots. 

Some  of  these  deeds  were  never  delivered  to  the  grantees. 
All  of  them,  though  recorded,  (which  was  done  by  Carstens,) 
ajipear  to  have  been  returned  to  and  are  yet  retained  by  the 
grantor. 

These  facts  render  it  entirely  clear,  in  my  judgment,  that 
Carstens  was  not  entitled  to  license.  His  petition  was  not 
accompanied  by  a  certificate  signed  by  twelve  respectable 
citizens  and  freeholders,  for  some  of  them  never  acquired  the 
title  which  it  was  intended  to  confer  on  them,  and  his  whole 
scheme  was  a  mere  contrivance  to  evade  the  law,  which  re- 
quires a  certificate  of  actual  and  independent  freeholders,  and 
to  impose  a  sham  certificate  on  the  tribunal  which  was 
thereon  to  decide  whether  to  grant  him  license.  So  that  if 
this  question  ought  to  be  taken  into  consideration  by  tbis 
court,  I  should  not  hesitate  to  say  that  the  application  was 
based  on  a  false  pretence  which  ought  not  to  be  tolerated  ia 
any  tribunal. 

But  these  facts  were  not  presented  before  the  board  of  ex- 
cise prior  to  their  action  in  granting  the  license.  That  board 
has  been  given  power  to  receive  and  hear  such  applications, 
and  thereon  to  grant  or  to  withhold  a  license.     It  has  power 
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to  revoke  a  license  granted  for  cause  shown.  Without  deter- 
mining tliC  extent  of  the  power  vested  in  this  board,  or  the 
precise  mode  in  which  it  may  be  exercised,  it  is  sufficient  for 
this  case  to  say  that  its  power  plainly  extends  to  a  considera- 
tion of  such  facts  as  are  here  presented,  and  an  adjudication 
thereon  whether  an  application  has  been  made  to  them  in  the 
manner  required  by  law. 

If  these  facts  had  been  presented  to  the  board  of  excise  it, 
would  have  been  their  duty  to  consider  them,  and  adjudicate 
the  question  so  raised.  If  they  had  failed  in  this  duty  their 
action  would  have  been  subje«t  to  review.  Dufford  v.  Nolan^ 
ante  p.  87.  No  attempt,  however,  seems  to  have  been  made 
to  present  these  facts  to  this,  the  appropriate  tribunal.  If 
they  had  been  there  presented,  we  cannot  doubt  that  the  ap- 
plication would  have  been  rejected  by  the  board,  the  presiding 
officer  of  which  is  the  mayor,  and  the  remaining  members  are 
appointed  by  the  city  council  of  the  city. 

The  question  therefore  now  presented  is,  whether  it  is  the 
duty  of  this  court  to  consider  an  objection  of  this  kind  which 
might  have  been,  but  was  not  made  in  the  tribunal  whose 
action  is  under  review.  The  question  was  raised  in  Dufford 
V.  Hoagland,  argued  and  decided  with  Dufford  v.  Nolan,  supra. 
It  was  not  necessary  to  decide  it  then,  but  it  now  requires 
decision. 

It  is  insisted  that  this  court  is  required  to  determine  such 
questions  by  the  provisions  of  the  ninth  section  of  the  Cer- 
tiorari act,  {Rev.,  p.  99,)  as  amended  by  the  supplement  of 
February  17th,  1881,  {Pamph.  L.,  p.  34,)  which  makes  it 
the  duty  of  this  court,  upon  a  certiorari  reviewing  the  pro- 
ceedings of  any  special  statutory  tribunal,  to  determine  dis- 
puted questions  of  fact  as  well  as  of  law,  and  to  reverse  or 
affirm  the  proceedings  according  to  the  justice  of  the  case. 

In  looking  at  the  tribunal  whose  action  is  before  us  for 
review,  I  think  it  must  be  conceded  that  it  is  a  special  statu- 
tory tribunal  within  the  meaning  of  this  legislation. 

I  also  conclude  that  there  are  cases  in  which  this  court  is 
required,  by  this  legislation,  to  determine  questions  of  fact 


316  NEW  JERSEY  SUPREME  COURT 


Smith  V.  Elizabeth. 


which  are  here  disputed  for  the  first  time,  and  which  were 
not  presented  to,  or  disputed  in  the  tribunal  below. 

But  is  there  no  limit  to  this  requirement?  Must  this  court, 
at  the  bidding  of  every  prosecutor  in  such  certioraris,  deter- 
mine every  disputed  question  of  fact,  so  as  to  reach  the  justice 
of  the  case?  If  this  be  the  true  construction  of  this  legisla- 
tion, it  is  obvious  that  any  person  affected  by  proceedings 
before  one  of  these  special  statutory  tribunals,  now  so  nu- 
merous, may  reserve  his  objections,  refrain  from  presenting 
facts  on  which  the  tribunal  could  pass,  and  then,  obtaining  a 
eertiorari,  could  require  this  court  to  perform  the  duty  which 
that  tribunal  migiit  have  performed,  but  was  not  called  on  to 
perform. 

In  my  judgment,  this  legislation  does  not  cast  this  un- 
limited duty  upon  the  court.  It  was  never  designed  to  pre- 
vent this  court,  in  accordance  with  its  usual  practice,  from  re- 
fusing to  permit  a  suitor  who  is  in  laches  to  escape  the 
consequences  of  his  laches.  It  leaves  the  court  free  to  say  to 
a  prosecutor  who  asks  a  determination  of  disputed  questions 
of  fact,  which  might  have  been,  but  were  not  presented  below, 
that  his  laches  in  not  taking  his  objection  at  the  proper  time 
and  in  the  proper  way,  have  debarred  him  from  relief  in  this 
court. 

It  is  not  intended  hereby  to  interpret  the  legislation  now 
in  question  any  further  than  it  bears  on  this  case.  As  to 
that,  our  determination  is,  that  when  a  prosecutor,  having  a 
legal  right  and  opportunity  to  make  an  objection  in  the  tri- 
bunal whose  judgment  lie  questions,  has  mafie  no  effort  to 
present  that  objection  there,  this  court  will  not  consider  such 
an  objection,  and  thereon  determine  disputed  questions  of 
fact. 

The  prosecutor  here  has  intervened  in  the  interest  of  the 
public.  In  that  capacity  he  had  a  standing  before  the  board 
of  excise,  and  was  entitled  to  present  there  these  precise  ob- 
jections, which  the  board  wore  bound  to  hear  and  determine. 
Dufford  V.  Nolan,  supra.  Neither  the  prosecutor  nor  any 
other  person  presented  any  objection  before  that  board.     In 
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consequence,  I  think  this  court  ought  not  to  consider  them 

now. 

Prosecutor  further  objects  that  the  board  of  excise  declined 
to  revoke  this  license  after  their  attention  had  been  called  to 
the  defects  in  the  certificate. 

But  it  does  not  appear  that  the  specific  facts  now  shown 
were  laid  before  the  board.  A  communication  from  prose- 
cutor, addressed  to  the  board,  and  requesting  the  revocation  of 
the  license,  appears  to  have  been  received.  What  was  done 
thereon  does  not  appear.  If  prosecutor  complains  of  a  failure 
to  proceed  to  determine  the  question  of  revocation,  he  should 
show  that  the  board  was  legally  bound  to  proceed,  and  then 
his  remedy  would  be  by  mandamus  to  compel  them  to  pro- 
ceed, and  not  by  certiorari. 

Under  the  circumstances  of  the  case,  the  writ  should  be 
dismissed,  but  without  costs. 


THE  STATE,  MARY  B.  SOUTHER  ET  AL.,  PROSECUTORS,  v. 
THE  VILLAGE  OF  SOUTH  ORANGE  ET  AL. 

1.  When,  after  a  partial  vacation  of  au  assessment  of  damages  and  bene- 
fits for  a  street  improvement,  a  re-assessment  is  made  thereof  in  the 
village  of  South  Orange,  the  board  of  assessments  must  take  into  con- 
sideration, and  determine  all  the  damages  and  all  the  benefits  from 
the  improvement,  in  order  that  the  re-assessment,  with  respect  to  the 
parties  concerned,  may  be  made  as  required  by  the  charter,  in  propor- 
tion to  the  peculiar  benefits  derived  from  the  improvement,  and  to  the 
extent  of  such  benefits.  If  the  report  of  the  board  shows  that  tliey  did 
not  so  act,  the  re-assessment  cannot  be  sustained. 

2.  The  board  of  trustees  of  the  village,  in  ratifying  the  re-assessment, 
altered  it  by  increasing  the  assessments  for  benefits  on  prosecutors. 
Held,  that  if  that  board  possess  power  to  alter  an  assessment  in  sub- 
stance, it  cannot  be  done  arbitrarily,  but  it  must  appear  that  there  has 
been  an  adjudication  that  the  alteration  is  one  proper  to  be  made  ;  if 
the  alteration  increases  an  assessment  for  benefits,  it  must  appear  that 
the  board  examined  and  adjudged  the  benefits  to  be  greater  than  those 
found  by  the  board  of  assessments. 
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On  cerliorari  to  review  assessment  made  by  board  of  as- 
sessments of  South  Orange. 

Argued  at  February  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Magie. 

For  the  prosecutors,  W.  Talcott. 

For  the  defendants,  /.  M.  C.  Morroio. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Prosecutors  complain  of  an  assessment,  made 
September  13th,  1883,  by  the  board  of  assessments  of  the 
village  of  South  Orange,  of  the  damages  and  benefits  oc- 
casioned by  an  improvement  made  under  an  ordinance  of  the 
board  of  trustees  of  said  village,  altering,  laying  out  and 
extending  a  street  called  Vose  avenue,  and  of  the  proceedings 
on  such  assessment. 

The  ordinance  was  originally  passed  on  July  18th,  1882. 
In  October  of  tliat  year,  the  then  board  of  assessments  made 
an  assessment  of  damages  and  an  assessment  of  benefits  for 
said  improvement.  These  were  ratified  by  the  board  of 
trustees  in  January,  1883.  In  the  following  April  the  as- 
sessments and  proceedings  were  removed  to  this  court  by  a 
certiorari,  sued  out  by  the  same  persons  who  prosecute  this 
writ.  At  the  June  Term,  1883,  the  assessments  were,  on" 
motion  of  the  defendant,  vacated  as  to  the  prosecutors. 

The  assessment  now  before  us  is  therefore  a  re-assessment 
after  a  partial  vacation  of  a  former  assessment  of  damages 
and  benefits. 

When  the  present  assessment  came  before  the  board  of 
tripstees  of  the  village,  that  body  passed  a  resolution  adopting 
and  ratifying  it,  with  certain  amendments.  These  amend- 
ments imposed  a  greater  sum  for  benefits  on  each  of  the  prose- 
cutors, and  in  consequence  a  less  sum  was  imposed  on  the  vil- 
lage. Neither  the  resolution  nor  proceedings  of  the  board  give 
any  reason  f.r  the  amendments  thus  made. 
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It  is  only  necessary  to  consider  two  of  the  numerous  ob- 
jections made  by  the  prosecutors  to  these  proceedings. 

It  is  first  contended  that  the  action  of  the  board  of  trus- 
tees in  adding  to  tlie  assessments  imposed  on  prosecutors 
for  benefits  was  illegal  and  ultra  vires. ,  The  power  of  the 
board  of  trustees,  with  respect  to  assessments  of  this  character, 
is  conferred  by  the  thirty-sixth  section  of  the  "  Act  to  revise 
and  amend  the  charter  of  the  village  of  South  Orange,"  ap- 
proved April  4th,  1872.  Pamph.  L.,  p.  1203.  Authority 
is  thereby  given  to  the  board  of  trustees,  upon  notice  and 
after  consideration  of  the  report  and  map  made  by  the  board 
of  assessments,  to  "  adopt  and  ratify  the  same,  with  or  with- 
out alteration,  as  to  them  may  seem  proper." 

The  same  act  had  previously  provided,  with  great  care,  the 
mode  in  which  the  board  of  assessments  were  to  proceed  in 
<.letermining  the  amount  of  such  assessments.  That  board 
was  constituted  of  oflScers  required  to  be  sworn  to  a  faithful 
discharge  of  their  duty.  They  were  directed  to  view  the 
premises  affected  by  their  decision.  They  were  permitted  to 
examine  witnesses  on  oath.  Thereafter  they  were  enjoined  to 
make  the  assessments  with  due  regard  to  the  rights  of  persons 
concerned,  as  well  as  to  the  value  of  the  lands  damaged  or 
peculiarly  benefited. 

I  find  it  very  difficult  to  believe  that  it  was  intended  that 
an  adjudication  of  this  sort,  hedged  around  with  these  precau- 
tions, should  be  capable  of  being  altered  in  substance  by  the 
resolution  of  the  board  of  trustees,  whose  act  in  that  respect  is 
not  the  subject  of  any  express  direction  other  than  that  it  is 
to  be  done  "  as  to  them  may  seem  proper."  But  if  it  was 
intended  to  confer  on  the  board  of  trustees  the  power  of  sub- 
stantially altering  an  assessment,  I  think  it  plain  that  this 
direction  requires  the  board,  before  any  alteration  of  substance 
can  be  made,  to  investigate  the  subject  and  to  adjudicate  that 
the  alteration  is  proper  to  be  made.  It  could  not  be  intended 
that  an  alteration  imposing  greater  burdens  could  be  made 
arbitrarily.  To  justify  such  increase  it  must  be  adjudged  by 
the  board  that  the  benefits  conferred  were  proportionately 
greater  than  the  board  of  assessments  had  found    them    to 
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be.  Viewed  in  this  light,  the  action  of  the  board  of  trustees 
canuot  be  sustained.  There  is  no  adjudication  that  the  bene- 
fits of  prosecutors  were  greater  than  they  had  been  determined 
to  be  by  the  board  of  assessments.  The  resolution  appears  to 
be  a  mere  arbitrary  imposition  upon  prosecutors  for  the  relief 
of  the  municipal  corporation. 

It  is  next  urged  that  the  re-assessment  made  by  the  board 
of  assessments  was  made  in  an  erroneous  and  illegal  mode. 

The  power  to  make  this  re  assessment  is  admitted  to  be 
only  conferred  by  a  supplement  to  the  charter  of  this  village, 
approved  March  30th,  1875,  {Pamph.  L.,  p.  396,)  as  amended 
by  another  supplement  approved  April  9th,  1875.  Pamph. 
L.,  p.  609. 

By  the  fifth  section  of  the  first  of  these  supplements,  it  is 
provided  that  whenever  an  assessment  has  been  set  aside  by 
the  judgment  of  a  court,  on  certiorari,  for  irregularity  or  ille- 
gality, the  beard  of  trustees  shall  have  power  to  cause  a  new 
assessment  to  be  made  of  so  much  of  the  former  assessment  as 
has  been  so  set  aside.  The  new  assessment  is  required  to  be 
made  in  all  respects  in  conformity  witli  the  original-  charter 
of  1872. 

By  comparing  the  twentieth  and  thirty-sixth  sections  of 
that  charter,  it  appears  that  in  making  an  assessment  for 
laying  out  and  opening  a  public  highway,  the  board  of  assess- 
ments are  required  to  assess  damages  in  favor  of  the  owners 
of  lands  taken  for  or  damaged  by  any  improvement,  and  then- 
to  assess  those  damages  upon  the  owners  of  real  estate,  on  or 
within  five  hundred  feet  of  the  line  of  the  whole  street  im- 
proved, whicii,  in  their  opinion,  is  peculiarly  benefited  thereby, 
in  such  proportion  as  they  consider  such  real  estate  to  be 
benefited,  and  to  the  extent  of  such  benefit,  and  finally  to  as- 
sess the  excess  of  such  damages  on  the  village  at  large. 

Whether  this  motle  of  assessment  is  in  conformity  with 
constitutional  requirements  was  not  questioned  on  the  argu- 
ment. Assuming  it  was,  the  plain  duty  of  the  board  of  as- 
sessments was  to  make  the  re-assessment,  as  to  prosecutors, 
in  exact  conformity  with  these  provisions.     This  required, 
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first,  a  determination  as  to  the  amount  of  damages  sustained 
by  prosecutors  by  reason  of  the  taking  of  their  lands  for  this 
improvement.  Then,  since  prosecutors  were  only  liable  to 
assessment  in  proportion  to  the  peculiar  benefits  conferred 
thereby  on  them  compared  with  such  benefits  conferred  on 
others,  and  only  to  the  extent  of  the  peculiar  benefits  con- 
ferred on  them,  it  was  further  necessary  to  determine  the  total 
amount  of  damages  occasioned  by  the  improvement,  and  the 
total  amount  of  peculiar  benefits  conferred  thereby.  These 
determinations  were  required,  not  to  alter  the  assessments  as  to 
others,  for  there  was  no  power  to  do  that,  but  solely  to  enable 
the  board  of  assessments  to  correctly  adjudicate  as  to  the  pro- 
portion of  prosecutors'  peculiar  benefits,  and  as  to  the  extent 
to  which  the  damages  should  be  imposed  on  them. 

Such  has  been  the  decision  of  this  court  upon  legislation 
authorizing  re-assessmenta  and  substantially  similar  to  that 
before  us  in  this  case.  Ropes  v.  Essex  Public  Road  Board, 
11  Vroom  64;  Sutpkin  v.  Elizabeth,  11  Vroom  283. 

The  report  of  the  board  of  assessments  conclusively  shows 
that  they  failed  to  perform  the  duties  thus  required  of  them. 
It  is  plain  that  they  took  into  consideration  no  damages  but 
those  suffered  by  prosecutors.  Such  damages  were  imposed 
only  on  prosecutors  and  the  village,  while  their  report  and 
map  show  other  lauds  peculiarly  benefited,  the  benefits  of 
which  they  did  not  take  into  the  account,  and  which  might 
have  operated  iu  relief  of  prosecutors. 

For  tliis  reason  the  assessment  as  to  prosecutors  must  be 
vacated  and  set  aside,  with  costs. 


THE  STATE,  OTHNIEL  JOHNSON,  PROSECUTOR,  v.  DANIEL 

LOPER. 

1.  The  provisions  of  the  act  for  the  better  enforcement  in  Maurice  River 
Cove  and  Delaware  Bay,  of  the  act  entitled  "An  act  for  the  preserva- 
tiun  of  clams  and  oysters,"  is  not  repugnant  to  section  8,  article  L,  of 
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the  constitution  of  the  United  States,  as  an  attempt  to  regulate  com- 
merce between  the  states. 

2.  The  imposition  of  a  license  fee  upon  all  boats  engaged  in  planting,  or 
taking  oysters  in  the  said  places,  is  not  obnoxious  to  the  requirement 
in  the  state  conalitution,  that  property  shall  be  assessed  under  general 
laws  and  by  uniform  rules,  according  to  its  true  value. 

3.  Tlie  penalty  for  planting  or  taking  oysters  without  first  obtaining  a 
license,  included  the  condemnation  and  sale  of  the  unlicensed  boat 
and  appliances  used  for  planting  and  taking  oysters. 


On  cei-iioraH. 

This  writ  brings  up  the  condemnation  of  a  sloop,  belonging 
to  the  prosecutor,  for  a  violation  of  the  provisions  of  "  An  act 
for  the  better  enforcement,  in  Maurice  River  cove  and  Dela- 
ware bay,  of  the  act  entitled  '  An  act  for  the  preservation  of 
clams  and  oysters,' "  (fee,  and  the  supplements  thereto.  Rev., 
p.  140. 

Argued  at  November  Term,  1883,  before  Justices  Reed 
and  Parker. 

For  the  prosecutor.  Learning  &  Black. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  attack  upon  the  proceedings  brought  up, 
is  confined  almost  entirely  to  objections  directed  against  the 
constitutionality  of  the  acts  under  which  the  sloop  of  the 
prosecutor  was  condemned.  The  first  reason  objicts  to  the 
validity  of  the  act,  on  the  ground  that  it  is  repugnant  to  sec- 
tion 8,  article  I.,  of  the  constitution  of  the  United  Slates,  in 
that  it  attempts  to  regulate  commerce  between  the  states. 
The  substance  of  the  legislation  attacked  by  this  and  other 
reasons  is,  that  every  boat  lawfully  engaged  in  catching, 
planting  or  growing  oysters  on  the  flats  and  grounds  of  Dela- 
ware bay  and  Maurice  River  cove,  adjoining  the  counties  of 
Cumberland  and  Cape  May,  shall  be  assessed  a  fee  in  propor- 
tion to  her  tonnage. 
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In  executing  the  purpose  of  the  act,  the  collector  of  the 
oyster  fund  is  em  powered  to  assess  and  collect  all  moneys  due 
from  tiie  several  boats,  and  to  issue  a  license,  duly  certified  by 
himself,  to  each  captain  of  a  boat  lawfully  engaged  in  the 
business  of  catching,  planting  and  growing  oysters  in  the  said 
bay  or  cove,  that  shall  pay  the  taxes  required  by  the  act,  and 
to  refuse  to  license  all  who  do  not  comply  with  the  provisions 
of  the  statute,  or  are  not  entitled  by  the  law  of  the  state  to 
catch,  plant  or  grow  oysters  in  the  said  bay  or  cove. 

Any  person  found  planting  or  taking  oysters  without 
license,  is  liable  to  the  penalties  of  the  act.  The  fund  raised 
by  this  assessment  is  to  be  used  to  pay  a  special  officer  to  de- 
tect and  prevent  the  violation  of  the  oyster  laws,  and  when- 
ever the  fund  arising  from  the  execution  of  the  act  and  its 
supplements  exceeds  ^2000,  the  surplus  is  to  be  paid  to  the 
school  fund. 

As  a  foundation  for  the  argument  that  this  legislation  em- 
bodies an  attempt  to  regulate  interstate  commerce,  evidence 
was  taken  to  show  that  the  boat  condemned  for  catching 
oysters  without  a  license  was  carrying  oysters  to  Philadelphia. 

But  if  this  were  so,  I  do  not  perceive  in  what  way  this 
statute  affects  trade  between  the  states.  So  far  as  I  have 
studied  the  object  or  the  text  of  the  act,  it  has  nothing  what- 
ever to  do  with  trade.  The  statute  imposed  no  tax  upon  a 
vessel  because  she  carries  oysters  to  Baltimore  or  Philadel- 
phia. The  assessment  is  imposed  because  a  vessel  is  employed 
in  the  planting  or  growing  or  catching  oysters  in  the  desig- 
nated localities. 

No  discrimination  is  designated  between  those  who  catch  for 
a  home,  and  those  who  take  for  a  foreign  market,  and  neither 
the  design  nor  the  result  of  the  legislation  is  to  regulate  any 
commercial  transaction  in  oysters. 

There  is  no  foundation  whatever  for  this  objection. 

The  second  reason  attacks  the  statute  as  one  imposing  a 
special  tax,  and  as  repugnant  to  the  present  constitutional  re- 
quirement that  property  shall  be  assessed  under  general  laws 
and  by  uniform  rules,  according  to  its  true  value. 
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This  raises  the  question  whether  the  assessment  of  the  boats 
lawfully  engaged  in  planting  and  taking  oysters  in  the  desig- 
nated places,  is  the  imposition  of  a  tax  upon  property  within 
the  constitutional  significance. 

The  obvious  design  of  the  legislation  of  which  this  assess- 
ment is  a  part,  is  to  protect  a  precarious  kind  of  property 
against  the  depredations  of  irresponsible  or  improper  persons. 

The  oystering  ground  included  within  the  district  covered 
by  the  provisions  of  the  act,  stretches  over  a  large  area. 
Within  it  lie  oysters  belonging  to  innumeral^le  private  own- 
ers, who,  by  conformity  with  the  statutory  requirements,  have 
acquired  a  special  property  in  their  plants.  There  is  also  a 
considerable  ground  open  to  the  common  right  of  all  citizens 
of  tlie  state  to  fish.  To  properly  guard  these  against  maraud- 
ers, either  in  the  shape  of  foreign  crews  or  native  thieves, 
requires  the  exercise  of  constant  vigilance,  entailing  an  ex- 
pense which  hardly  any  single  owner  can  afford  to  incur. 

Tiie  primary  object  of  the  statute  is  to  raise  a  fund  by 
which  these  extensive  grounds  can  be  guarded.  The  act  pro- 
vides for  the  appointment  of  a  special  ofl&cer,  with  power  ta 
employ  men  and  steamboats,  and  with  power  to  arrest  any 
person  found  violating  the  provisions  of  the  Oyster  acts.  All 
the  expenses  incurred  in  the  execution  of  these  powers,  are  to 
be  paid  out  of  the  fund  arising  from  the  assessment  of  the 
boats.  Another  object  of  the  act  is  to  equip  all  boats  law- 
fully engaged  in  oystering  in  Delaware  bay  or  Maurice  River 
cove,  with  a  license,  as  a  means  of  distinguishing  legal  from 
illegal  craft. 

To  effectuate  this,  all  licensed  boats  are  numbered,  and  re- 
quired to  wear  their  respective  numbers  on  the  middle  of  the 
mainsail. 

I  think,  under  this  condition  of  fact,  that  the  imposition  is 
within  the  class  of  imposts  levied  upon  occupations.  The 
entire  business  of  planting  and  catching  oysters  is  executed  by 
means  of  boats  of  small  tonnage,  manned  by  adequate  crews. 

The  business  is  represented  by  the  boats,  and  its  extent  is 
measured  by  the  number  of  boats,  their  tonnage,  and  the  size 
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«f  their  crews.  An  a^^sessmeiit  upon  the  boats  is  an  assess- 
ment upon  the  occupation  is  which  they  are  engaged.  This 
class  of  assessments  in  imposed  under  the  police  power  inher- 
ent in  the  state,  and  is  not  a  tax.  As  a  manifestation  of  the 
simple  exercise  of  the  police  power,  theiees  should  have  been 
limited  to  an  amount  sufficient  to  provide  for  the  expense  of 
issuing  the  license  for  regulating  the  licensed  business,  and 
for  employing  proper  officers  to  supervise  the  conduct  of  the 
licensees. 

But  the  exercise  of  the  police  power  may  be,  by  legisla- 
tive sanction,  made  the  means  of  raising  a  revenue,  nor  then 
does  it  become  a  tax  within  the  meaning  of  the  constitutional 
requirement  of  uniformity. 

The  license  system,  by  which  the  privilege  of  selling  ardent 
or  malt  liquors  is  conferred  for  a  fee,  is  an  example  of  an  im- 
post as  a  police  regulation,  yet  from  which  a  revenue  arises. 

The  act  concerning  inns  and  taverns  prescribes  no  rule  of 
uniformity  in  fixing  the  amount  of  license  fees  to  be  paid,  but 
only  fixes  the  extreme  sum  between  which  the  amount  must 
he  placed.  If  the  constitutional  rule  of  uniformity  applies  to 
these  impositions,  it  must  follow  that  the  exercise  of  this 
power,  by  a  multitude  of  bodies,  at  their  discretion — in  some 
cases  unlimited — is  void,  and  they  must  fall,  and  with  them 
the  power  conferred  upon  almost  every  municipal  corporation 
in  the  state  to  exact  license  fees  from  trades  and  occupations, 
the  fees  arising  from  which  go  into  the  general  treasury. 

The  constitutions  of  other  states  contain  provisions  analo- 
gous to  the  requirement  contained  in  ours,  and  wherever  the 
courts  have  been  called  upon  to  construe  them  in  regard  to 
their  application  to  assessments  upon  occupations  in  the  form 
of  license  fees,  they  have  been  held  inapplicable  to  the  latter 
class  of  imposts. 

The  almost,  if  not  quite,  unbroken  course  of  decision  has 
been  in  this  direction,  that  these  impositions  are  not  taxes 
witiiin  the  purview  of  the  constitutional  requirements.  Peo- 
ple V.  Thurber,  13  III.  554;  Cole  v.  Hall,  103  III.  30;  Chil- 
vera  v.  People,  1 1  Mich.  43 ;   Younghlood  v.  Sexton,  32  Mich. 
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406 ;  State  v.  Henry,  26  Ark.  523 ;  Bohler  v.  Schneider,  49^ 
Ga.  195 ;  People  v.  McCreery,  34  Cal.  432;  Cooky  on  Taxa- 
tion, §§  401,  402,  427. 

It  is  again  urged  that  there  was  no  authority  in  the  statute 
to  condemn  and  sell  an  unlicensed  boat,  because  the  clause 
referring  to  the  penalty  for  planting  or  taking  oysters  is  too 
vague  in  its  designation  of  the  punishment.  It  provides  that 
such  unlicensed  planter  or  taker  of  oysters  shall  be  considered 
a  trespasser,  and  subject  to  all  the  fines  and  penalties  imposed 
by  the  act  entitled  "An  act  for  the  preservation  of  clams  and 
oysters,"  and  the  supplements  thereto.  This  obviously  refers 
to  the  punishment  which  the  original  act  inflicts  upon  a  person 
who,  without  right  under  the  seventh  section,  takes  oysters  in 
any  of  the  bays  in  this  state.  It  is  a  penalty  of  $20  and  a 
forfeiture  of  the  boat,  and  all  the  appliances  for  oystering. 
This  is  the  only  cognate  offence  mentioned  in  the  former  act^ 
and  this  penalty,  with  its  prescribed  details  for  enforcement, 
was  within  the  view  of  the  draftsman  of  the  latter  act.  The 
allusion  to  the  condemnation  and  sale  of  boats  and  property, 
and  the  payment  of  the  proceeds  thereof  to  the  collector,  to 
be  added  to  the  fund  mentioned  in  the  first  section  of  the 
latter  act,  exhibits  clearly  that  this  penalty  was  the  punish- 
ment pointed  out  by  the  seventh  section  of  the  same  act,  and 
includes  the  condemnation  and  sale  of  this  boat. 

The  remaining  reasons  do  not  seem  to  be  well  taken,  and  I 
think  the  proceedings  should  be  affirmed. 


THE  STATE,  P.  HAMPTON  WYKOFF,  PR03ECQT0R,  v.  SYL- 
VANIA  STEVENSON. 

An  unqualified  refusal  to  deliver  goods  to  an  owner  upon  demand,  by  on© 
in  wiiose  custody  they  were  left  by  an  officer  who  had  taken  them 
without  authority,  is  a  ground  for  an  action  in  trover. 

On  certiorari. 
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This  writ  brings  up  a  judgment  of  tiie  Court  of  Common 
Pleas  of  Middlesex  county,  rendered  on  an  appeal  from  a 
justice's  court. 

Argued  at  February  Term,  1884,  l^efore  Justices  Reed  and 
Parker. 

For  the  plaintiff  in  certiorari,  0.  T.  Cowenhoven. 
For  the  defendant,  A.  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  action  in  which  the  questioned  judgment 
was  rendered,  was  in  trover.  It  was  against  the  defendant, 
Wykoff,  for  retaining  the  possession  of  certain  goods  of  Syl- 
vania  Stevenson.  The  facts  which  caused  the  litigation  were 
substantially  the  following :  Wykoff  had  caused  an  attachment 
to  be  issued  against  the  husband  of  Sylvania.  The  officer 
caused  a  levy  to  be  made  upon  goods  which  were  the  prop- 
erty of  the  wife.  The  officer  took  the  goods,  and  at  the  sug- 
gestion of  Wykoff,  placed  them  in  a  storehouse  upon  premises 
occupied  by  him  as  a  grocery  store,  but  separate  from  his 
store. 

The  storehouse  was  used  by  Wykoff  for  the  storage  of 
goods  in  connection  with  his  grocery  business.  The  store- 
house was  locked  after  these  goods  were  stored  therein,  and 
the  key  was  delivered  to  Wykoff.  The  constable  considered 
that  Wykoff  was  holding  the  goods  for  him.  There  was 
evidence  that  plaintiff  went  to  Wykoff,  and  told  him  that  he 
had  some  goods  of  hers.  He  replied  that  he  had  none  of 
hers,  but  had  some  of  her  husband's,  that  he  had  got  them, 
and  intended  to  keep  them. 

The  question  discussed  in  the  briefs  of  counsel  is  whether 
there  is  that  in  the  testimony  which  will  support  the  action  of 
trover  against  Wykoff. 

It  is  admitted  that  goods,  the  conversion  of  which  is  sued 
for,  were  the  property  of  the  wife.     Under  the  writ  of  attach- 
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ment  against  the  husband,  the  officer  got  no  authority  to 
touch  them.  It  plainly  appears  that  the  goods  were  in  the 
custody  of  Wykoff ;  for  whom  he  was  holding  possession,  is, 
in  this  case,  immaterial. 

There  is  a  line  of  cases  which  hold  that  where  goods  have 
been  deposited  with  a  person  for  any  purpose,  and  any  other 
person  than  the  depositor  demands  them  of  the  bailee,  the 
latter  is  not  liable  to  an  action  of  trover  until  he  refuses  to 
deliver  after  a  reasonable  time  taken  and  opportunity  given, 
to  ascertain  the  true  ownership  of  the  property.  Lee  v.  Bays, 
18  C.  B.  607 ;  Carroll  v.  Mix,  51  Barb.  212 ;  Alexander  v. 
Southey,  5  B.  &  Aid.  247;  Isaac  v.  Clark,  2  Bulst.  314. 
In  this  case,  the  refusal  to  deliver  the  goods  to  the  real  owner 
was  not  grounded  upon  an  expressed  doubt  as  to  the  wife's 
interest  in  them,  but  was  accompanied  by  an  unqualified 
denial  of  her  title,  and  an  assertion  that  they  belonged  to  her 
husband.  This  refusal  was  a  conversion.  Hinckley  v.  Bax- 
Her,  13  Allen  139;  Thompson  v.  Rose,  16  Conn.  71 ;  2  Greenl. 
on  Ev.,  §  644. 

The  judgment  is  affirmed,  with  costs. 


STATE,  EX  REL.  CHARLES  A.  GROVE  ET  AL.   v.  GERSHOM 
MOTT,  MAJOR  GENERAL,  AND  ELIHU  H.  ROPES,  COLONEL. 

1.  The  act  for  the  organization  of  the  National  Guard,  authorizes  the 
division  commander  to  disband  a  company  for  nuitinons  conduct. 

2.  Such  action  relates  to  the  organization  of  the  militia,  and  is  cogniz- 
able only  by  the  military  authorities. 

3.  Alleged  grievances  growing  out  of  such  action  may  be  laid  before  the 
commander-in-chief,  by  tlie  officers  or  men  of  the  company  ordered 
to  be  disbanded. 

4.  An  order  of  disbandment  made  by  the  division  commaDder  is  not  re- 
viewable in  the  Supreme  Court. 

5.  The  section  of  the  National  Guard  act,  directing  that  officers  of  a  dis- 
banded company  shall  be  placed  on  the  retired  list,  is  not  in  violation 
of  the  constitution  uf  the  state. 
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On  certiorari. 

Argued  at  February  Term,  1884,  before  Justices  Reed 
and  Parker. 

For  the  prosecutors,  J.  Augustus  Fay. 

Contra,  James  N.  Stratton. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  writ  in  this  case  was  directed  to  Ger- 
shom  Mott,  major  general  commanding  the  division  of  the 
National  Guard,  and  Elihu  H.  Ropes,  colonel  of  the  Third 
Regiment,  on  relation  of  Captain  Charles  A.  Grove  and  others, 
alleging  themselves  to  be  membere  of  Company  F,  Third  Regi- 
ment, National  Guard  of  New  Jersey,  commanding  them  to 
make  return,  and  send  to  this  court,  all  proceedings  had  or 
taken  by  or  before  them,  or  either  of  them,  in  reference  to 
the  disbanding  of  said  company. 

By  the  return  made  to  the  writ,  it  appears  that  on  the  29th 
day  of  August,  1883,  Elihu  H.  Ropes,  colonel  commanding 
the  Third  Regiment,  sent  to  Major  General  Mott,  through  the 
regular  military  channel,  a  communication  reporting  that 
Company  F  of  said  regiment  had  recently,  on  more  than  one 
occasion,  shown  a  mutinous  spirit,  and  was  in  a  demoralized 
conditioi],  a  majority  of  its  members  having  openly  declared 
that  they  would  not  parade  if  the  first  lieutenant  was  to  have 
command,  and  that  the  captain  (who  was  sick)  felt  obliged  to 
issue  a  printed  circular,  appealing  to  the  men  to  obey  orders, 
out  of  respect  for  himself  and  the  colonel.  The  communica- 
tion of  Colonel  Ropes  to  tlie  major  general  concluded  with 
a  request  that  the  said  company  might  be  disbanded. 

On  the  25th  day  of  September,  1883,  the  following  order 
was  issued  from  division  headquarters,  by  Major  General 
Mott,  to  wit:  "Special  order  No.  9.  It  having  been  of- 
ficially reported  to  these  headquarters  that  company  F,  Third 
Regiment,  has  become  inefficient,  and  been  guilty  of  mutinous 
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conduct,  the  same  is  hereby  disbanded,  and  the  officers  placed 
on  the  retired  list.  The  quartermaster  general  will  im- 
mediately take  possession  of  the  state  idopt'rLy." 

This  is  the  order  of  which  Captain  Grove  and  the  other 
relators,  who  were  members  of  said  company,  complain,  and 
which  they  ask  this  court  to  set  aside. 

The  major  general  justifies  his  action  under  the  sixth  and 
twelfth  sections  of  the  act  for  the  organization  of  the  National 
Guard,  found  in  Rev.,  p.  679.  The  sixth  section  provides 
that  whenever  any  company,  battalion  or  regiment  shall 
be  guilty  of  mutinous  conduct,  the  same  may  be  disbanded,  or 
consolidated  witii  other  corps,  by  the  division  commander. 
By  the  twi'IJth  section  it  is  provided  that  if  the  corps  to  which 
officers  belong  be  disbanded,  the  officers  shall  be  placed  on 
the  retired  list. 

The  complaint  is,  that  the  officers  and  men  of  the  company 
affected  by  the  order  of  the  major  general,  had  no  opportunity 
to  be  heard  upon  the  charge  of  mutinous  conduct,  that  no 
notice  was  given  ihem  of  such  charge ;  and  they  say  that  if  a 
hearing  had  been  given  them,  either  by  the  colonel  before  he 
reported,  or  by  the  division  commander  before  he  issued  the 
order  of  disbandraent,  it  would  have  appeared  that  there  had 
not  been  any  mutinous  conduct  on  the  part  of  the  company. 

Depositions  under  the  rule  were  taken,  but  it  will  not  be 
necessary  to  consider  the  voluminous  testimony  adduced,  un- 
less the  preliminary  question  of  jurisdiction  be  decided  in' 
favor  of  the  prosecutors  of  the  writ.  Unless  this  court  has 
jurisdiction,  it  is  manifestly  improper  to  express  an  opinion 
upon  the  mooted  questions  of  fact  raised  by  the  evidence. 

It  is  admitted  that  no  application  has  been  made  to  the 
commander-in  chief,  by  or  on  behalf  of  the  officers  or  men,  or 
any  of  them,  for  a  review  of  the  proceedings,  in  order  to  set 
aside  or  modify  the  action  of  the  major  general. 

The  defendants  claim  that  this  is  not  a  case  for  the  inter- 
position of  the  civil  courts.  They  contend  that  it  is  a  mat- 
ter to  be  settled  under  the  military  law,  by  the  military  au- 
thorities ;  and  that  if  any  wrong  has  been  done  to  the  men 
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composing  the  company,  or  to  the  officers  thereof,  by  the 
order  of  the  major  general,  such  wrong  should  have  been 
redressed,  and  the  order  rescinded,  by  exhausting  their  mili- 
tary remedy. 

There  is  military  law  in  this  state,  consisting  of  statutes  and 
usage  sanctioned  by  time.  Beyond  its  legitimate  sphere,  it 
must  give  way  to  the  jurisdiction  of  the  civil  courts,  but 
within  its  proper  sphere  it  must  control.  The  constitutional 
provision  declaring  the  military  to  be  in  subordination  to 
the  civil  power,  does  not  take  from  the  military  authorities 
matters  relating  to  the  organization  of  the  militia,  which  are 
of  a  strictly  military  nature. 

By  military  law  is  not  meant  martial  law.  By  some  text- 
writers,  and  not  a  few  judges,  these  terms  have  been  used 
interchangeably.  Hence  some  confusion  exists  as  to  the  true 
Biernification  of  the  term  "militarv  law." 

Martial  law  presupposes  the  existence  of  a  state  of  actual 
war,  and  the  occupation  of  the  district  where  it  exists  by  a 
hostile  force,  interrupting  the  civil  courts  in  the  administra- 
tion of  law  in  their  accustomed  mode.  Military  law  does  not 
do  this.  It  is  part  of  our  body  of  law,  fully  recognized  by  the 
civil  courts,  and  is  in  force  in  time  of  peace  as  well.  It  is 
that  law  which  relates  to  the  organization,  government  and 
discipline  of  the  military  forces  of  a  state.  It  is  a  rule  super- 
added to  the  civil  law,  for  regulating  the  citizen  in  his  char- 
acter of  soldier,  and  is  binding  on  those  to  whom  it  is  intended 
to  apply.  The  military  authorities  have  cognizance  and  en- 
tire control  over  the  organization  of  the  militia  within  the  law 
enacted  on  that  subject. 

The  material  question  is,  whether  the  disbanding  of  a  com- 
pany of  the  National  Guard,  and  placing  its  officers  on  the 
retired  list,  is  a  matter  relating  only  to  organization  and  con- 
sequently of  a  merely  military  nature.  If  so,  the  civil  courts 
have  not  jurisdiction. 

By  the  constitution  of  the  United  Stat&<5,  tlie  authority  to 
train  its  militia,  as  well  as  to  appoint  the  officers,  was  reserved 
to  the  states  respectively.     The  constitution  of  New  Jersey 
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directs  that  the  legislature  shall,  by  law,  provide  for  enrolling, 
organizing  and  arming  the  militia  of  the  state.  The  legisla- 
ture has  passed  an  act  for  the  organization  of  that  part  of  the 
militia  called  the  National  Guard,  by  which  the  power  to  dis- 
band or  consolidate  companies  is  given  to  the  division  com- 
mander. 

From  an  early  period  of  the  existence  of  the  state  govern- 
ment, the  Supreme  Court  has,  undoubtedly,  taken  cognizance 
of  some  cases  arising  under  military  law,  but  upon  examina- 
tion it  will  be  found  that  those  cases  did  not  relate  to  the 
organization  of  the  military  forces,  but  to  some  alleged  illegal 
enforcement  of  fines  or  penalties,  involving  the  personal  rights 
of  individuals,  by  way  of  pecuniary  loss.  Numerous  cases 
in  this  and  other  states  show  that,  in  matters  affecting  organi- 
zation, the  civil  courts  have  declined  to  interfere  with  the 
military  tribunals,  and  have  conceded  that  alleged  errors  or 
unjust  procedure  on  that  subject  must  be  settled  by  the 
military  authorities. 

To  prove  that  the  construction  here  given  is  sustained  by 
reported  decisions,  reference  will  now  be  made  to  cases. 

The  first  case  reported  in  New  Jersey  is  that  of  State  v. 
Ohamhers,  Coze  400.  It  involved  the  alleged  illegality  of 
an  assessment  on  property  of  the  prosecutor.  It  was  alleged 
that  the  proceedings  of  Captain  Chambers  were  erroneous  in 
his  mode  of  conducting  the  classing  and  assessment,  under  the 
military  law  then  existing.  Leak,  the  counsel  of  defendant, 
contended  that  a  certiorari  would  not  lie  to  the  captain,  who 
acted  in  a  military  capacity,  but  the  court  sustained  the 
writ,  evidently  on  the  ground  that  an  assessment  had  been 
made,  which   involved  the  property  of  the  prosecutor. 

In  the  case  of  State  v.  Davis,  1  South.  311,  the  writ  was 
sustained,  because  a  court  composed  of  military  officers, 
whose  decisions,  by  statute,  took  effect  upon  the  persons  and 
property  of  individuals,  had  proceeded  against  the  prosecutor 
of  the  writ  by  way  of  fine,  to  compel  obedience  to  an  order 
connected  with  a  draft.     In  the  o2)inion   in  that  case,  the 
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court,  referring  to  tlie  military  law,  which  it  erroneously 
styled  martial  law,  said  :  *'  In  the  ext'cution  of  this  law,  there 
are  courts  of  various  grades,  and  from  the  inferior,  there  is  a 
revision  by  the  superior,  and  ultimately  by  the  commander- 
in-chief;  and  so  long  as  they  keep  themselves  witliin  their 
jurisdiction,  the  civil  courts  cannot  interfere."  The  opinion 
then  adds :  "  When  the  law  imposes  a  penalty,  or  sets  a  fine, 
it  must  be  adjudged  in  the  known  and  established  courts  of 
law  having  cognizance  thereof,  according  to  the  usual  course 
of  such  courts." 

In  State  v.  Kirby,  2  South.  835,  a  certiorari  was  allowed 
at  bar,  to  bring  up  tax  warrants  againt  delinquents  in  mili- 
tary service,  who  had  been  fined,  and  to  collect  which  distress 
warrants  had  been  issued. 

The  case  in  4  Haht.  337  {State  v.  Atkinsoii)  was  also  where 
delinquents  had  been  fined,  and  executions  issued. 

It  will  be  seen  that  in  all  the  cases  to  which  reference  has 
beeu  made,  fines  or  penalties  had  been  inflicted,  involving 
the  property  of  individuals.  There  is  not  a  case  where  a 
matter  involving  organization,  merely,  of  the  militia,  has  been 
entertained  by  the  Supreme  Court  of  this  state. 

There  are  some  reported  cases  in  the  courts  of  other  states, 
which  shed  light  on  tliis  subject. 

In  4  Pick.  25,  it  is  stated  that  one  Josepii  Adams  had 
belonged  to  a  military  company  in  the  town  of  Heath.  The 
company  had  manifested  a  determined  opposition  to  the  re- 
quirements of  the  military  law,  was  reduced  to  a  state  of  dis- 
organization, and  was  insubordinate.  The  proper  military 
authority  had  disbanded  the  company,  and  annexed  its  mili- 
tary territory  to  the  adjoining  towns.  This  was  done  under 
the  statute  of  Massachusetts  giving  power  to  arrange  and 
organize  the  militia  of  that  state  into  divisions,  brigades, 
battalions  and  companies.  The  court  held  that  admitting  the 
proceedings  to  disband  the  company  to  have  been  irregular, 
Btill  a  certiorari  would  not  lie,  and  remarked  that  to  restore 
the  company  to  its  former  footing,  the  application  should  be 
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made  to  the  executive,  as  commander-in-chief  of  the  military- 
forces  of  the  state. 

Proctor  et  al.  v.  Stone  et  ah,  1  Allen  193,  was  an  action  of 
tort,  brought  against  the  adjutant  general  of  the  state,  for  en- 
tering tlie  armory  of  a  company  of  militia  that  had  been  dis- 
banded by  the  proper  military  authority,  and  removing  the 
arms  and  equipments  belonging  to  the  state.  The  statute  of 
Massachusetts  was  similar  to  that  of  New  Jersey  in  this  re- 
gard, except  that  the  original  power  to  disband  a  company  in 
that  state  was  given  to  the  governor  with  consent  of  his 
council,  instead  of  vesting  the  power  in  the  first  instance  in 
the  division  commander,  as  is  the  case  under  our  law.  In 
that  case,  the  court  held  that  the  legal  and  constitutional 
power  to  disband  the  company  was  with  the  military  authori- 
ties, whenever,  in  their  judgment,  tiiere  was  sufficient  cause  to 
exercise  that  power.  To  the  report  of  the  case  cited  from  1 
AUen  is  appended  a  note,  giving  the  opinion  of  all  the  judges 
of  the'Superior  Judicial  Court  of  the  State  of  Massachusetts,  in 
the  year  1837,  in  answer  to  the  request  of  Governor  Edward 
Everett,  for  a  construction  cff  the  statute  purportingto  give 
power  to  disband  corps  of  the  militia.  This  opinion  su^^tains 
the  decision  in  1  Allen,  and  declares  that  the  powei-  i>  with 
the  military  tribunals,  to  which  it  is  entrusted  by  the  statute. 

In  25  Ba7'b.  216,  the  case  of  People,  ex  rel.  Lockwood,  v. 
Sc^'ugham,  is  reported.  There  had  been  a  general  order,  as- 
signing Lockwood  to  the  command  of  the  Seventh  Brigade, 
which  order  had  been  revoked,  and  the  command  of  the 
brigade  assigned  to  Serugham.  On  application  f»r  manda- 
mus, the  court  held  that  it  had  no  right  to  review  the  general 
order  assigning  Serugham  to  the  command,  because  the  com- 
mander-in-chief of  the  military  forces  of  the  state,  to  whom 
the  relator  and  every  other  officer  in  the  militia  owe  obedi- 
ence, was  the  ultimate  judge,  and  that  the  Supreme  Court 
had  no  jurisdiction  of  the  matter.  The  court  further  held 
that  Lock  wood's  commission  was  not  revoked  by  the  order 
complained  of,  that  he  was  still  a  general  of  militia,  but  with- 
out present  command. 
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A  case  reported  iu  10  Maine  145  {Gould  v.  Hutching),  at 
first  view,  aiiglit  be  thought  antagouistic  to  those  before  cited, 
but  upon  examiuatiou  it  will  be  found  to  sustain  them.  An 
action  had  been  brought  to  recover  a  penalty  for  neglect  of 
duty  in  a  military  company.  The  alleged  delinquent  had 
belonged  to  another  company,  which  had  been  disbanded  and 
annexed  to  the  company  in  which  the  delinquency  occurred. 
The  court  took  cognizance  of  the  case  only  because  the  pen- 
alty attached  was  about  to  be  enforced.  This  case  is  not,  there- 
fore, inconsistent  with  the  general  doctrine  hereinbefore  stated. 

In  Connecticut,  it  was  held  that  the  question  to  which  com- 
pany a  soldier  belongs,  and  ought  to  do  duty  in,  is  entirely 
a  matter  of  military  cognizance,  and  determinable  by  the 
oflfioers  of  the  militia.     Loomis  v.  Simons,  2  Root  454. 

In  a  case  in  17  How.  Pr.  375  {People  v.  Ewen),  it  was  held 
that  the  governor  of  the  state,  as  commander-in-chief,  had 
power  to  consolidate  companies,  and  that  the  Supreme  Court 
could  not  lawfully  interfere  with  such  power.  The  opinion  in 
that  case  shows  that  the  court  fully  considered  the  practical 
application  and  effect  of  an  order  disbanding  or  consolidating 
corps,  and  it  holds  that  such  action  does  not  deprive  an  officer 
belonging  to  a  disbanded  company  of  his  commission,  nor 
take  from  him  any  privilege  contrary  to  the  constitution. 
The  court  said  that  he  might  be  legally  deprived  of  his  com- 
mand, but  not  of  his  office,  and  although  he  became  super- 
numerary, and  had  no  present  command,  the  order  was  not 
prohibited  by  the  constitution.  Deprivation  of  office  is  all 
that  is  prohibited,  and  no  breach  of  the  constitution  being 
found,  the  court  would  not  inquire  whether  the  action  of  the 
military  authorities  was  expedient. 

From  these  and  other  decisions  to  the  same  effect,  the  line  of 
demarkation  between  the  jurisdiction  of  the  civil  and  military 
tribunals  is  fixed ;  by  determining  whether  the  question  in- 
volved relates  to  the  organization  and  discipline  of  the  corps 
composing  the  military  forces  of  the  state,  or  whether  any 
civil  disability,  fine  or  penalty  attaches.  In  the  latter  case, 
the  Supreme  Court  will  entertain  a  writ  of  certiorari,  but  in 
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the  former,  only  the  military  authorities  can  act,  and  if  the 
action  of  the  inferior  military  tribunals  be  not  satisfactory, 
recourse  can  be  had  only  to  the  commander-in-chief. 

In  the  case  now  before  this  court,  the  rights  of  no  one  have 
been  encroached  upon.  Neither  officers  nor  men  have  in- 
curred any  civil  disability.  The  officers  have  not  been  cash- 
iered, nor  the  men  dismissed  the  service.  No  fine  nor  penalty 
has  been  imposed. 

A  company  in  one  of  the  regipaents  of  the  N.ational  Guard 
has  been  disbanded,  and  the  officers  put  on  the  retired  list, 
and  that  is  all.  No  disqualification  attaches  to  the  relators, 
by  reason  of  the  order  of  the  major  general.  The  men  are 
not  debarred  from  joining  other  companies  in  the  organiza- 
tion. The  officers  placed  on  the  retired  list  still  hold  their 
commissions,  and  may  be  assigned  to  military  duty  by  their 
superior  officers.  They  are  still  carried  on  the  register,  hold 
the  rank  upon  which  they  are  retired,  and  are  entitled  to  wear 
the  uniform  of  such  rank.  In  fact,  none  of  their  personal 
rights  or  property  interests  have  been  invaded.  The  only 
result  of  the  action  of  the  major  general  is,  that  in  supervis- 
ing and  perfecting  the  organization  of  the  National  Guard,  he, 
as  division  commander,  to  whom  the  power  is  given  by  our 
statute,  disbanded  a  company  of  one  of  the  regiments,  and 
left  its  officers  without  active  command.  If  the  officers  and 
men  of  the  company  ordered  to  be  disbanded  considered 
themselves  aggrieved  by  the  order,  they  had  the  undoubted 
right  to  lay  their  grievances  before  the  commander-in-chief 
for  investigation.  He  would  doubtless  have  given  them  a 
patient  hearing  through  testimony  take^^in  his  presence,  or 
by  directing  a  court  of  inquiry  to  ascertain  and  report  the 
facts.  That  was  the  legal  course  to  be  pursued  by  the  re- 
lators. 

The  order  complained  of  relates  only  to  organization  and 
is  not  reviewable  by  the  Supreme  Court.  Should  this  court 
assume  jurisdiction,  and  interfere  with  the  discretion  of  the 
military  authorities  in  disbanding  or  consolidating  corps  of 
the   militia,  it  would   palsy   an  important  arm  of  executive 
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power,  created  and  sustained  by  the  legislative  branch,  for  the 
preservation  of  order,  and  necessary,  as  events  have  proved, 
for  the  j)rotection  and  preservation  of  civil  government.  The 
only  safety  is  for  each  department  to  act  within  its  legitimate 
sphere.  There  is  no  place  on  tlie  bench  for  a  military  com- 
mander, nor  is  there  room  on  the  same  saddle  for  the  court 
and  a  major  general. 

The  argument  that  the  section  of  the  act  under  which 
Major  General  Mott  placed  the  officers  of  the  disbanded  com- 
pany on  the  retired  list,  is  in  conflict  with  the  constitution  of 
the  state,  is  fallacious.  It  is  contended  that  it  violates  article 
VII.,  section  1,  paragraph  6,  which  forbids  the  removal  from 
office  of  commissioned  officers  of  the  militia,  except  through 
sentence  of  a  court  martial.  The  answer  is,  that  the  officers 
of  the  disbanded  company  have  not  been  removed  from  office. 
The  fraraers  of  the  National  Guard  act  knew  the  difference 
between  taking  away  an  officer's  commission  and  placing  him 
on  the  retired  list.  By  placing  Captain  Grove  and  the  other 
officers  of  the  company  on  the  retired  list,  the  division  com- 
mander kept  within  constitutional  requirement,  and  did  not 
only  what  the  constitution  permitted  and  the  law  authorized, 
bat  pursued  a  course  sanctioned  by  long  military  usage. 

This  court  not  having  jurisdiction  over  the  subject  matter 
brought  here  by  the  writ,  it  is  dismissed,  but  without  costs. 


STATE,  PHINEAS  C.  ORCUTT  ET  AL.,  PROSECUTORS,  v. 
CHARLES  REINGARDT. 

1.  The  board  of  excise  of  the  city  of  Elizabeth  has  the  power  to  grant 
•    licenses  to  sell  ale,  lager  beer  and  wine. 

2.  There  need  be  only  ten  sigaers  to  the  recommendation  of  such  license. 

3.  After  the  recommendation  for  license  has  been  presented  to  the  board, 
and  jurisdiction  has  been  acquired,  a  signer  whose  name  has  not  been 
procured  by  fraud,  cannot,  without  the  consent  of  the  board,  withdraw 
his  name  and  divest  tlie  board  of  jurisdiction. 

Vol.  XVII.  22 


338  NEW  JERSEY  SUPREME  COURT. 

Orcutt  V.  Reingardt, 

4.  Query,  whether  the  board,  under  such  circumstances,  has  the  power  to 
oust  itaelf  of  jurisdiction  against  the  objection  of  the  applicant  for 
license. 

5.  Signing  recommendation  for  license  of  inn  and  tavern,  within  a  year, 
does  not  disqualify  from  signing  recommendation  for  beer  license. 

6.  Application  for  beer  license  need  state  only  the  kinds  of  malt  liquor 
the  applicant  proposes  to  sell,  and  the  location  of  his  proposed  place 
of  business. 

7.  Recommendation  for  beer  license  need  state  only  that  the  applicant  is 
a  sober  and  honest  man. 

8  The  act  of  March  23d,  1883,  does  not  apply  to  recommendations  for 
beer  licenses,  to  boards  of  excise. 


On  certiorari. 

Argued  at  February  Term,  1884,  befof-e  Justices  Reed 
and  Parker. 

For  the  plaintiffs  in  certioran,  S.  B.  Ransom. 

Contra,  J.  Augitstus  Fay. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  writ  in  this  case  was  directed  to  the 
board  of  excise  of  the  city  of  Elizabeth,  and  William  R.  C 
Coleman,  city  clerk,  and  brings  up  the  application  of  Charles 
Reingardt  for  a  license  to  sell  ale,  lager  beer  and  wine,  the 
order  of  the  board  granting  the  license,  and  all  proceedings 
before  said  board  of  excise  relating  thereto. 

The  reasons  filed  are  numerous,  and  disclose  two  general 
objections  to  the  legality  of  the  license  ;i©ne  relating  to  the 
jurisdiction  of  the  board  of  excise,  and  the  other  to  its  action. 
As  to  the  latter,  we  think  the  board  had  discretionary  power, 
which  is  not  reviewable.  The  inquiry  will  therefore  be 
directed  to  the  objections  relating  to  jurisdiction. 

It  is  contended  by  the  i">rosecutors  (1)  that  the  application 
for  license  does  not  sufficiently  designate  the  place  where  the 
applicant  proposes  to  sell  ale,  lager  beer  and  wine;  (2)  that 
the  freeholders  who  signed  the  recommendation  did  not  desig- 
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nate  the  location  and  nature  of  the  real  estate  which  they 
respectively  owned ;  (3)  that  the  recommendation  was  not 
signed  by  ten  freeholders  and  citizens  who  had  not  signed  any 
otlier  recommendation  for  a  license 'to  sell  spirituous  or  malt 
liquors,  within  a  year  preceding  the  application  ;  (4j  that 
there  is  no  certificate  that  the  place  proposed  to  be  licensed 
was  necessary  to  accommodate  the  public,  and  entertain  travel- 
lers and  strangers,  nor  that  the  applicant  was  of  good  repute 
for  honesty  and  temperance ;  and  (lastly)  that  the  said  board 
of  excise  had  not  power  to  grant  a  license  to  sell  ale,  lager 
beer  and  wine,  even  if  all  the  preliminary  proceedings  com- 
plained of  had  been  legal. 

The  board  of  excise  of  the  city  of  Elizabeth  was  created 
by  the  act  of  1870,  being  a  supplement  to  the  city  charter. 
That  act  gave  the  board  exclusive  power  to  grant  licenses  to 
persona  to  keep  inns  and  taverns  and  victualing-houses,  with 
the  privilege  of  retailing  spirituous  liquors.  It  did  not  give 
authority  to  grant  what  are  called  beer  licenses. 

On  the  4th  day  of  Ai)ril,  1872,  a  general  law  was  passed, 
to  regulate  the  sale  of  ale,  beer,  wine,  porter  or  other  malt 
liquors.  It  gave  the  power  to  grant  beer  licenses  to  the 
Courts  of  Common  Pleas  of  the  respective  counties,  or  to 
other  authorities  tlien  having  power  to  grant  licenses,  except  in 
places  where  there  was  then  a  law  in  force  regulating  the 
sale  of  any  of  the  liquors  mentioned  in  the  Beer  act.  There 
was  no  law  then  in  force  in  the  city  of  Elizabeth,  regulating 
the  sale  of  malt  liquors.  Consequently,  the  board  of  excise 
of  that  city,  under  the  law  of  1872,  had  power  to  grant  the 
license  to  the  applicant  in  this  case,  if  his  application  and 
recommendation  were  in  due  form,  and  signed  by  the  re- 
quisite number  of  freeholders  and  citizens. 

The  application  designates  the  place  applied  for  to  be 
licensed  as  "No.  1005  Elizabeth  avenue,  the  corner  of  Spring 
street,  in  said  city."     This  is  sufficiently  definite. 

The  testimony  shows  that,  at  the  time  the  application  was 
presented  to  the  board  of  excise,  there  were  at  least  ten  legal 
signers  to  the  recommendation.     The  beer  law  requires  only 
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ten  signers.  It  is  true  that  one  of  the  signers  of  the  recom- 
mendation in  this  case,  after  it  had  been  presented,  and  the 
board  had  obtained  jurisdiction,  sent  a  communication  to  the 
board,  requesting  permission  to  withdraw  his  name,  on  the 
ground  that  he  had  signed  without  proper  reflection.  The 
board  did  not  grant  the  permission,  and  the  names  of  ten 
legal  signers  remained. 

It  is  doubtful  if  the  board  of  excise  could  have  ousted 
itself  of  jurisdiction  by  granting  permission  to  :withdravv  a 
name  from  a  recommendation  after  it  had  been  presented,  so 
as  to  reduce  the  number  of  signers  below  ten.  There  was  no 
evidence  to  show  that  the  signature  of  the  signer  who  applied 
to  withdraw  his  name  was  procured  by  fraud. 

It  is  also  true  that  some  of  the  ten  signers  of  the  recom- 
mendation had  signed  applications  for  licenses  to  keep  inns 
and  taverns  within  a  year,  but  that  did  not  disqualify  them 
from  signing  this  recommendation.  The  evidence  shows  that 
none  of  the  signers  of  the  recommendation  in  this  case  had 
signed  for  a  beer  license  within  the  prohibited  time;  and  that 
is  all  the  act  of  1872  forbids. 

The  act  of  1872,  under  which  this  license  is  granted,  does 
not  require  the  application  or  recommendation  to  state  that 
the  house  is  necessary  to  accommodate  the  public  and  enter- 
tain travelers  and  strangers,  nor  that  the  applicant  is  of  good 
repute  for  honesty  and  temperance.  These  statements  are  re- 
quired in  applications  and  recommendations  for  tavern  licenses. 
The  act  of  1872  requires  the  applicant  only  to  state  the  kind 
or  kinds  of  malt  liquor  he  proposes  to  sell  and  where  he  pro- 
poses to  locate  his  place  of  business ;  and  the  signers  of  the 
recommendation  need  only  state  that  the  applicant  is  a  sober 
and  honest  man.  In  this  case,  these  requirements  of  the  act 
have  been  complied  with. 

The  act  of  March  23d,  1883,  which  enacts  that  the  nature 
and  location  of  the  real  estate  of  the  several  signers  of  the 
recommendation  for  license  be  stated,  does  not  apply  to  recom- 
mendations for  beer  licenses  to  boards  of  excise. 
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The  board  of  excise  of  the  city  of  Elizabeth  had  jurisdic- 
tion of  this  application,  and  as  there  is  no  error  in  the  pro- 
ceedings, we  refuse  to  set  aside  the  license. 

The  writ  is  dismissed,  but  without  costs. 


STATE,  GEORGE  H.  COLKET,  PROSECUTOR,  v.  WILLIAM  H. 
RIGHTMIRE,  RECEIVER  OF  TAXES  OF  THE  CITY  OF 
CAMDEN,  AND  THE  AMERICAN  DREDGING  COMPANY. 

Land  under  tide-water  not  being  liable  to  assessment  for  taxes,  proceed- 
ings taken  to  assess  and  sell  such  land  for  taxes  will  be  set  aside. 


On  cer^tiorari. 

Argued  at  February  Term,  1884,  before  Justices  Reed 
and  Parkeb. 

For  the  prosecutor,  Alfred  Hugg. 

Cbntra,  S.  H.  Grey. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  writ  is  brought  in  aid  of  an  action  of 
ejectment,  for  the  purpose  of  setting  aside  an  assessment  and 
<leclaration  of  sale  on  same,  made  by  the  city  of  Camden  to 
one  John  Sawyer,  which  has  been  transferred  to  the  American 
Dredging  Company.  The  assessment  complained  of  was  for 
taxes  of  1863  and  1864,  on  a  lot  called  No.  15,  on  Nunes' 
plan  and  map  of  lots,  to  which  the  prosecutor  claims  title. 

Several  reasons  for  setting  aside  the  assessment  and  pro- 
ceedings under  it  have  been  filed,  but  it  will  not  be  necessary 
to  consider  them,  because  it  appears,  by  the  admission  of  de- 
fendants, that  the  lot  on  -which  the  assessment  was  made,  and 
for  which  the  declaration  of  sale  was  given,  was,  at  the  time 
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of  the  assessment,  and  still  is,  wholly  beyond  high-water 
mark,  on  the  shore-front  of  the  river  Delaware,  not  connected 
with  the  ripa.  Land  uuder  tide-water  not  being  liable  to 
assessment  by  the  city,  all  proceedings  taken  to  make  sale  of 
the  lot  in  question  for  taxes,  are  invalid.  Winants  v.  Jersey 
Ciiy,  13  Vroom  380,  and  cases  there  cited. 

It  is  insisted,  on  part  of  defendants,  that  inasmuch  as  the 
lot  is  under  tide-water,  the  title  of  the  prosecutor  fails,  and 
the  writ  should  be  dismissed.  The  title  of  the  prosecutor  can- 
not now  be  brought  in  question.  The  object  of  this  writ  is 
to  remove  out  of  the  way,  in  the  ejectment  suit,  the  tax-title 
which  will  be  set  up  therein  unless  set  aside  by  this  court. 
Whether  the  prosecutor  has  tit^  to  the  premises,  will  be  set- 
tled upon  trial  of  the  ejectment  suit;  and  should  it  then  appear 
that  he  has  not,  through  grant  or  lease,  obtained  the  right  of 
the  State  of  New  Jersey  to  the  land  under  tide-water,  he  may 
be  non-suited. 

The  assessment  and  all  proceedings  under  it,  brought  here 
by  this  writ,  are  set  aside,  with  costs. 


ISAAC  WILCOX  AND  WIFE  v.  MARSHALL  R.  SMITH. 

It  not  appearing  that  the  affidavit  required,  upon  appeal  from  a  judg- 
ment in  the  court  for  the  trial  of  small  causes,  on  verdict  of  a  jury, 
was  presented  to  the  justice  within  the  time  limited  by  law  for  de- 
manding an  appeal,,  the  Court  of  Common  Pleas  properly  dismissed 
the  appeal ;  and  a  mandajmis  to  re-instate  is  refused. 


On  application  for  mandamus. 

Argued  at  February  Term,  1884,  before  Justices  Rbed 
and  Parker. 

For  the  applicants,  J.  O.  Shipman  6c  Son. 

Contra,  M.  R.  Smith. 
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The  opinion  of  the  court  was  delivered  by 

Parker,  J.  On  November  29th,  1882,  a  judgment  was 
obtained  by  Smith  against  Wilcox  and  wife,  in  the  court  for 
the  trial  of  small  causes,  on  the  verdict  of  a  jury.  The  next 
succeeding  term  of  the  Court  of  Common  Pleas  of  that  county 
commenced  on  the  2d  day  of  January,  1883. 

On  the  said  2d  of  January,  1883— the  last  day  to  demand 
an  appeal — an  appeal  was  granted  by  the  justice. 

The  docket  of  the  justice  sets  forth  that,  on  the  2d  day  of 
January,  an  appeal-bond  was  presented  and  an  appeal  granted, 
but  the  docket  is  silent  as  to  an  affidavit  having  been  pre- 
sented with  the  bond. 

On  the  3d  day  of  January,  1883,  the  appeal  papers  were 
filed  in  the  office  of  the  clerk  of  the  Court  of  Common  Pleas, 
and  among  the  papers  on  file  was  a  bond  and  an  affidavit, 
both  purporting  to  be  dated  on  January  2d,  1883. 

The  date  of  the  jurat  of  the  affidavit  has  manifestly  been 
changed,  the  figure  "  2  "  having  been  written  over  some  other 

figure. 

Upon  the  appeal  being  called,  the  Common  Pleas  dismissed 
it,  on  the  ground  that  there  was  nothing  to  show  that  any 
affidavit  had  been  presented  to  the  justice  on  the  2d  of  Janu- 
ary, 1883. 

A  rule  had  been  taken  on  the  justice,  in  the  Court  of  Com- 
mon Pleas,  to  certify  whether  an  affidavit  was  tendered  to 
him  on  the  2d  of  January,  and  whether  the  affidavit  sent 
with  the  papers  to  the  clerk's  office  was  the  affidavit  first  ten- 
dered to  him. 

The  justice  failed  to  certify  in  re&ponse  to  that  rule,  and 
the  Court  of  Common  Pleas,  as  before  stated,  dismissed  the 
appeal. 

Subsequently,  a  motion  was  made  before  the  Court  of  Com- 
mon Pleas  to  re- instate  the  appeal.  Another  rule  on  the 
justice  was  taken,  and  in  response  to  it,  he  certified  that  the 
affidavit  filed  with  him  was  dated  on  the  3d  day  of  January, 
1883,  and  that  he  sent  it .  to  the  clerk  of  the  court  with  the 
appeal  papers.     The  justice  does  not  state  that  any  affidavit 
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was  filed  or  presented  to  him  on  the  2d  day  of  January.  If 
the  affidavit  presented  was  dated  on  the  3d  day  of  January, 
as  the  justice  certifies,  it  could  not  have  been  tendered  to  the 
justice  on  the  2d  day  of  January,  which  was  the  last  day  for 
demanding  the  appeal. 

The  affidavit  not  having  been  presented  to  the  justice 
within  the  time  directed  by  the  statute,  the  Court  of  Common 
Pleas  had  no  jurisdiction  of  the  appeal,  and  properly  refused 
to  re-instate  it. 

Application  for  mandamus  to  Common  Pleas,  directing  the 
re-instating  of  the  appeal,  is  refused,  with  costs. 


STATE,   EX  EEL.   EDWARD  SWEENEY,   v.   ROBERT  G. 
STEVENS. 

Under  the  statute  for  transferring  the  keeping  of  jails,  &c.,  from  sherifis 
to  the  boards  of  chosen  freeholders,  approved  February  27th,  1857, 
{Rev.,  p.  1253,)  the  board  of  chosen  freeholders,  by  the  concurrence 
of  two-thirds  of  all  its  members,  may  remove  a  jailer  at  any  time, 
without  assigning  any  reason  for  so  doing,  and  without  giving  the 
incumbent  any  hearing  as  to  the  propriety  of  removing  him,  and  even 
though  it  appears  that  no  fault  can  be  found  with  the  manner  in  which 
he  discharges  his  official  duty. 


On  quo  warrardo. 

Argued  at  June  Term,  1884,  before  Justices  Scudder, 
Dixon  and  Iveed. 

For  the  relato/,  Mercer  Beasley,  Jr.,  and  W.  Y.  Johnson. 

For  the  defendant,  James  S.  Aitkin. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     The  defendant  was  jailer  in  the  county  of 
Mercer,  appointed  October  12th,  1881,  under  the  "Act  to 
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transfer  the  charge  and  keeping  of  the  jails,  <fec.,  from  the 
sheriffs  to  the  boards  of  chosen  freeholders,"  &c.,  approved 
February  27th,  1857.  Rev.,  p.  1253.  On  May  14th,  1884, 
the  board  of  chosen  freeholders  of  Mercer  county,  by  the 
affirmative  votes  of  two-thirds  of  its  members,  passed  a  reso- 
lution for  the  removal  of  the  defendant  from  office,  and  after- 
wards appointed  the  relator  to  take  his  place.  Thereupon,  a 
copy  of  this  resolution,  certified  by  the  clerk  of  the  board, 
was  served  on  the  defendant,  and  the  relator  demanded  the 
office.  The  defendant  refused  to  surrender,  and  this  informa- 
tion was  then  filed,  to  try  his  right.  The  question  raised  by 
demurrer  to  the  defendant's  plea,  is  whether  such  proceedings 
have  been  had  as  legally  terminated  his  tenure  of  office. 

The  statute  already  mentioned  enacts  (section  4)  that  "  the 
board  of  freeholders  shall  appoint  some  proper  person  to  be 
the  jailer  or  keeper  of  the  jail  of  said  county,  who  shall  hold 
his  office  for  the  term  of  five  years,  and  until  another  be 
appointed  in  his  stead  ;  but  such  jailer  may  at  any  time  be 
removed  from  office,  by  a  vote  of  two-thirds  of  all  the  chosen 
freeholders  of  the  said  county,  for  the  time  being." 

This  language  is  plain,  and  seems  clearly  to  authorize  the 
removal  of  the  defendant  in  the  mode  in  which  it  has  been 
attempted.  We  have  been  referred  to  no  judicial  decision, 
and  are  aware  of  none,  which  would  justify  our  engrafting 
upon  it  any  provisions  to  defeat  the  power  that  it  appears  to 
confer.  The  legislature,  in  creating  the  office,  had  the  right 
to  provide  for  its  vacation  in  such  manner  as  they  saw  fit,  and 
in  ascertaining  what  the  manner  is,  we  must  take  their  lan- 
guage in  it8  ordinary  import.  Counsel  for  the  defendant, 
while  conceding  that  the  board  was  not  required  by  the  act, 
either  to  assign  any  cause  for  removing  the  defendant  or  to 
give  him  any  hearing  as  to  its  propriety,  yet  clainas  that, 
because  the  board,  two  days  before  this  resolution  was  passed, 
commended  the  defendant  for  his  efficiency,  and  the  member 
offering  the  resolution,  in  doing  so,  disclaimed  any  reflection 
upon  the  defendant;  therefore,  there  could  be  no  cause  for 
removal,  and   the  resolution   was  unwarranted.      But  these 
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incidents,  although  they  may  show  that  the  removal  did  not 
grow  out  of  anything  connected  with  tlie  discharge  of  official 
duty,  do  not  indicate  that  there  were  not  other  reasons,  satis- 
factory to  the  members  voting  for  the  resolution,  and  it  was 
not  illegal  for  them  to  vote  upon  other  considerations.  The 
statute  commits  the  tenure  of  this  office  to  the  discretion  of 
two-thirds  of  the  members  of  the  board,  and  when  they  deter- 
mine to  remove  an  incumbent,  stat  voluntas  pro  ratione. 

We  find  no  ground  for  questioning  the  lawfulness  of  the 
defendant';^  removal. 

The  notice  given  to  him  of  that  fact,  by  copy  of  the  reso- 
lation,  certifietl  by  the  clerk  of  the  board,  was  sufficient 

The  relator  is  entitled  to  judgment  on  the  demurr 
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FRANK  B.  CONOVER  ET  AL,  PLAINTIFFS  IN  ERROR,  v. 
JOHN  D.  HONCE,  COLLECTOR  OF  MARLBORO,  DEFEND- 
ANT IN  ERROR. 

1.  Since  the  act  of  1881,  defects  of  form  and  irregularities  in  the  a.'ssess- 
ment  of  taxes  cannot  be  set  up  on  certiorari  or  writ  of  error. 

2.  A  debtor  who  desires  to  claim  a  deduction  from  his  tax,  on  the  ground 
that  the  state  holds  a  mortgage  on  his  land,  must  make  such  claim  to 
the  assessor  under  oath. 

On  error  to  the  Supreme  Court. 

The  wriu  below  brought  up  an  assessment  made  upon  a  cer- 
tain farm  in  the  township  of  Marlboro,  in  Monmouth  county, 
belonging  to  the  heirs  of  Charles  H.  Conover,  deceased.  At 
the  November  Term,  1883,  the  asisessment  was,  by  the  Su- 
preme Court,  in  all  things  affirmed. 

For  the  plaintiff  in  error,  .7.  Clarence  Conover. 

For  the  defendant  in  error,  Chilion  Robbins. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  error  in  law  which  is 
complained  of  iu  this  case,  is  alleged  to  exist  in  an  assessment 
of  taxes. 

Charles  H.  Conover,  deceased,  had  been  the  owner  of  a 
farm  situated  in  the  township  of  Marlboro,  in  the  county  of 
Monmouth. 

The  first  objection  urged  against  the  assessment  referred  to 
is  that  the  property  taxed  was  not  properly  described.  The 
property  in  question  was  a  farm,  and  in  the  duplicate  it  was 
thus  charged,  "Conover,  Charles  H.,  deceased,  132  acres." 

It  is  insisted  that  this  is  not  a  compliance  with  the  statute, 
which  makes  it  the  (Tuty  of  the  assessor  to  designate  the  land 
listed  by  some  short  description ;  and  further,  that  the  laying 
of  the  ownership  of  the  premises  in  a  deceased  person  was 
nothing  more  than  an  anonymous  assessment. 

This  objection  is  purely  technical.  The  prosecutors  of  this 
proceeding  are  the  heirs-at-law  of  the  decedent,  and  they 
appeared  before  the  commissioners  of  appeal,  contesting  this 
piece  of  taxation,  but  omitted,  altogether,  to  notice  this  ground 
of  exception.  The  Supreme  Court  was  of  opinion,  when  this 
case  was  before  it,  that  the  description  in  question  was  suffi- 
cient, and  that  the  a-cription  of  the  ownership  to  a  decedent 
did  not  invalidate  the  procedure.  But  it  seems  to  me  that 
it  is  quite  unnecessary  to  review  the  propriety  of  such  a  view, 
because  the  matter  can  be  put  upon  the  broad  ground  that, 
since  the  act  of  1881,  [Pamph.  L.,  p.  194,)  such  a  technical 
objection  as  this  is  cannot  be  set  up  against  an  assessment 
of  taxes.  As  I  read  that  act,  its  effect  is  to  destroy,  root 
and  branch,  the  power  to  defeat  such  a  proceeding  except 
upon  a  meritorious  ground.  If  the  person  or  the  property  be 
not  taxable,  the  processes  of  appeal  and  certiorari  retain  their 
usual  efficacy,  but,  touching  forms  and  irregularities  of  pro- 
cedure, they  have  been  stripped  of  all  force  whatever.  In 
itict,  the  statute,  in  very  terms,  declares  that  such  shall  be  its 
effect.  Its  words  are,  "  That  no  tax,  assessment  or  water  rate 
imposed  or  levied  in  this  state  shall  be  set  aside  or  reversed 
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in  any  court  of  law  or  equity,  in  any  action,  suit  or  proceeding, 
for  any  irregularity  or  defect  in  form,  or  illegality  in  assessing, 
laying  or  levying  any  such  tax,  assessment  or  rate,  or  in  the 
proceeding  for  collecting  the  same,  if  the  person  against  whom, 
or  the  property  upon  which  such  tax,  assessment  or  rate  is 
assessed  or  laid,  is,  in  fact,  liable  to  taxation  or  assessment,  or 
imposition  of  such  water  rate,  in  respect  of  the  purposes  for 
which  such  tax,  assessment  or  rate  is  levied,  assessed  or  laid." 
And  in  the  following  clauses,  full  power  to  amend,  both  in 
matter  of  form  and  substance,  is  conferred  upon  the  court. 
The  expressed  purpose  of  this  law,  therefore,  is  to  prevent, 
for  the  future,  the  frustration  of  taxation  on  the  ground  of 
erroneous  procedure,  and  the  result,  in  this  case,  is  that,  if  this 
description  be  legally  insufficient — and  I  do  not  mean  to  inti- 
mate that  such  is  the  fact — nevertheless,  such  irregularity  can 
form  no  basis  for  this  writ  of  error. 

The  other  objection  pressed  in  the  brief  of  counsel  was  sup- 
posed to  touch  the  merits  of  the  case.  The  land  taxed  was 
subject  to  a  large  mortgage,  held  by  the  trustees  of  the  school 
fund.  No  deduction  from  this  account  was  claimed  of  the 
assessor,  but  the  prosecutors  appeared  afterwards,  before  the 
commissioners  of  appeal,  and  presented  an  affidavit,  showing 
the  existence  of  such  encumbrance.  The  Supreme  Court,  I 
think,  rightly  decided  that  such  a  proceeding  did  not  give  the 
prosecutors  a  legal  right  to  require  this  mortgage  money  to  be 
discounted.  The  ground  of  this  conclusion  is  that,  by  a 
rational  construction,  tlie  act  of  March  14th,  1879,  {Pamph. 
L.,  p.  228,)  which  declares  that  the  debts  dire  the  state  and 
secured  by  mortgages  to  the  school  fund  shall  be  deducted 
from  the  taxable  property  of  the  debtor  claiming  such  deduc- 
tion, must  l)e  intended  to  mean  that  the  claim  thus  alluded  to 
refers  to  the  kind  of  claim,  in  cases  of  all  other  debts  secured 
by  mortgage,  prescribed  and  regulated  by  the  gener-al  tax 
law.  The  provision  of  this  general  act  relating  to  taxation, 
is  that,  when  the  debtor  desires  to  claim  a  deduction,  on  the 
ground  that  a  mortgage  exists  upon  his  land,  he  must  make 
an  affidavit  of  the  existence  of  such  encumbrance,  and  the 
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amount  due  upon  it.  It  is  in  this  way  alone  that  he  can 
make  his  claim,  and  when,  consequently,  the  legislature  de- 
clared that  a  state  debt  should  be  deducted  from  the  tax  in 
favor  of  a  debtor  claiming  such  deduction,  it  is  the  reasonable 
intendment  that  such  claim  was  to  be  made  in  the  statutory 
mode.  We  cannot  reasonably  suppose  that  it  was  the  legisla- 
tive intent  to  leave  such  a  matter  so  much  at  large  that  it 
would  be  impossible  for  an  assessor  to  perform  his  duty  in  a 
rational  way.  How  could  such  officer  ascertain  whether  a 
mortgage  existed,  and  whether,  if  such  was  the  case,  that  the 
money  so  secured  remained  unpaid?  Was  he  to  take,  on  this 
subject,  the  simple  Assertion  of  the  debtor?  It  should  require 
very  clear  terms  to  compel  the  court  to  ascribe  to  the  legisla- 
ture an  intention  to  put  on  foot  so  impolitic  a  measure.  The 
construction  already  indicated  is  the  true  one. 

Let  the  judgment  be  affirmed. 

For  affinnance  —  The  Chancellor,  Chief  Justice, 
Depue,  Dixon,  Knapp,  Van  Syckel,  Clement,  Cole, 
Whitaker.     9. 

jFbr  reversal — Parker,  Patei^son.     2. 


GEORGE  MIDDLETON,  PLAINTIFF  IN  ERROR,  v.  HARRIET 
L.  DOUGHERTY,  DEFENDANT  IN  ERROR. 

A,  by  her  will,  gave  to  lier  eldest  son  the  interest,  for  life,  of  the  balance 
of  one-fourth  of  her  estate  remaining  after  deducting  from  the  one- 
fourth  $400,  which  she  had  paid  for  him,  and  she  then  gave  that  bal- 
ance to  his  three  children,  their  heirs  and  assigns,  and  empowered  her 
executor  to  settle  all  iier  business  and  put  at  interest  one-fourth  of  her 
estate,  after  deducting  the  $400,  and  pay  her  before  mentioned  son  the 
interest  for  life.  The  executor  renounced,  and  tlie  heirs-at-law  of  the 
testatrix,  in  the  lifetime  of  the  son,  concluding  that,  by  the  renuncia- 
tion (if  the  executor,  the  estate  vested  in  them  made  a  deed  in  fee  for 
the  land.  HiJd,  that  the  son  had  only  a  life  estate  in  the  one-fourth 
part,  and  that  his  tliree  children  iiad  the  remainder  in  fee  in  that  one- 
fourth,  and  that  only  the  life  estate  of  the  son  passed  by  the  deed  of 
the  heirs. 
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Error  to  Camden  Circuit. 

For  the  plaintiff  in  error,  P.  L.  Voorhees. 

For  the  defendant  in  error,  C.  V.  D.  Joline. 

The  opinion  of  the  court  was  delivered  by 
The  Chancellor.     The  defendant  in  error  claimed  title 
to  the  one-fourth  of  certain  land,  under  a  provision  in  the 
will  of  her  grandmother,  by  which  the  latter  gave  and  be- 
queathed to  her  oldest  son,  the  father  of  the  defendant  in 
error,  the  interest  for  life  of  the  balance  of  one-fourth  of  her 
entire  estate  remaining  after  deducting  from  the  fourth  $400, 
which  she  had  paid  for  him,  and  she  then  gave  that  balance, 
on  her  death,  to  the  defendant  in  error  and  two  others  of  her 
son's  children,  their  heirs  and  assigns.     The  son  is  dead,  and 
so  are  the  last-mentioned  two  children.     They  all  died  after 
the  testatrix's  death.     The  defendant  in  error  inherited  the 
interest  of  the  other  two  children,  in  the  balance  of  the  fourth 
above  mentioned.     By  the  will,  the  testatrix  appointed  Wil- 
liam Morrison  her  executor,  to  settle  all  her  business  and  put 
at  interest  one-fourth  of  her  estate,  after  deducting  the  $400, 
and  pay  her  before- mentioned  son  the  interest  thereof  annu- 
ally, for  life.     Morrison  renounced  the  executorship.     The 
heirs-at-law  of  the  testatrix,  in  the  lifetime  of  the  son,  made 
a  deed  in  fee  for  the  above-mentioned  land  (part  of  the  estate), 
under  which  the  plaintiff  in  error  claimed  title.     The  ques- 
tion is  whether  that  conveyance  transferred  the  title  to  the 
interest  given  to  tlie  three  children  by  the  will.     The  ground 
on  which  the  plaintiff  in  error  claimed  that  it  did,  was  that 
the  title  to  it  was  given  by  the  will  to  Morrison,  and  that,  on 
his  renunciation,  it  went  to  the  heirs-at-law  of  the  testatrix. 
That  position  is  wholly  untenable.     The  title  was  not,  by  the 
will,  vested  in  Morrison,  but  the  son   had  a  life  estate  in  the 
one-fourth  of  the  land,  and  the  three  children  the  remainder 
in  fee,  in  that  one-fourth.     The  deed  from  the  heirs-at-law 
of  the  testatrix  conveyed  nothing  in  the  one-fourth  in  ques- 
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tion  but  the  life  estate  of  the  son.  It  did  not  aflPect  the 
remainder  in  that  fourth.  There  is  no  error  in  the  findings 
of  the  judge.     The  judgment,  therefore,  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Dixon,  Knapp, 
Magie,  Reed,  Scudder,  Brown,  Cole,  Paterson, 
Whitaker.     10. 

For  reversal — None.  ,  • 


DANIEL  LINDLEY,  PLAINTIFF  IN  ERROR,  v.  CATHARINE 
C.  O'REILLY,  DEFENDANT  IN  ERROR. 

4n  expression  of  opinion  in  the  charge,  which  might  have  misled  the 
jury,  to  the  prejudice  of  the  defendant — Held,  error,  even  though  the 
general  statement  of  the  law  in  the  charge  was  correct. 


On  error  to  tlie  Supreme  Court. 

For  the  plaintiff  in  error,  T.  B.  Harned. 

For  the  defendant  in  error,  P.  L.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  errors  assigned  in  this  case  are 
to  certain  parts  of  the  judge's  charge  and  his  refusal  to  charge 
as  requested  by  the  defendant's  counsel.  I  think  there  was 
error  in  one  of  those  matters.  The  suit  is  an  action  of  eject- 
ment. One  of  fhe  defences  was  a  claim  of  title  by  adverse 
I)093es8ion  for  twenty  years.  While  the  general  stajtement  of 
the  law  on  that  subject,  in  the  charge,  is  correct,  there  is  a 
statement  in  regard  to  the  proof  wiiich  was  very  likely  to 
mislead  the  jury,  to  the  prejudice  of  the  defendant.  It  is 
this :    '*  I  do  not  .see,  under  the  law,  how  you  can  fiud  that 
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there  was  adverse  possession  for  any  part  of  this  land,  except 
the  part  where  these  posts  were  actually  placed  or  the  land 
used  in  connection  with  them."  This  expression  might  well 
have  been  understood  and  accepted  by  the  jury  as  a  charge 
that,  under  the  law,  the  appellant,  the  defendant  below,  had 
not,  by  the  facts  proven,  established  a  title  by  adverse  posses- 
sion to  the  land  in  dispute,  except,  perhaps,  as  to  the  part  of 
it  which  was  occupied  by  the  posts  and  the  part  used  in  con- 
nection with  them.  For  this  reason,  I  think  the  judgment 
should  be  reversed. 

For  affirmance — The  Chief  Justice,  Knapp,  Maoie, 
Van  Syckel.    4. 

Fw  reversal  —  The    Chancellor,    Dixon,   Parker, 
Scudder,  Brown,  Clement,  Cole,  Paterson,  Whita- 

KER.      9. 


WHITFIELD  GIBBS  AND  JOHN  STANTON,  PLAINTIFFS  IN 
ERROR,  V.  THE  STATE,  DEFENDANT  IN  ERROR. 

On  error  to  the  Supreme  Court.    For  opinion  of  that  court, 
see  16  Vroom  379. 

For  the  plaintiffs  in  error,  M.  Rosenkrans  and  Joseph  D, 
Bedle. 

For  the  defendant  in  error,  Theodore  Simorison  (Prosecutor 
of  the  Pleas)  and  Leiois  Cochran. 

Per  Curiam.     The  judgment  of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court. 
Vol.  xvii.  23 
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For  affirmance  —  The  Chancellor,  Dixon,  Parker, 
Reed,   Scudder,   Clement,  Cole,   Paterson,   "Whita- 

KER.     9. 
F<yr  reversed — None. 


ABNER  S.  (X)RIELL,  PLAINTIFF  IN  EREOR,  v.  THEODORE 
I^  HODGE,  DEFENDANT  IN  EREOR. 

On  error  to  the  Supreme  Court.    For  opinion  of  that  court, 
see  15  Vroom  456. 

For  the  plaintiff  in  error,  James  J.  Bergen. 

For  the  defendant  in  error,  R.  V.  Lindabury. 

Per  Curiam.     Tlie  opinion   of  the  Supreme  Court  is 
affirmed,  for  the  reasons  given  by  that  court. 

For  affirmance — Depue,  Knapp,  Reed,  Scudder,  Van 
Syckel,  Clement,  Cole,  Paterson,  Whitakee.    9. 

For  reversed — None. 
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MEEHAN  V.  STATE. 


1.  To  constitute  the  crime  of  voluntary  escape,  the  act  must  be  done,  not 
through  ihistake  or  ignorance,  but  vialo  animo. 

2.  If  a  jailer  procures  the  discharge  of  a  person  in  his  custody,  from  the 
justice  who  has  committed  him,  under  a  conviciion,  and  discharges 
such  prisoner  under  it  in  good  faith,  believing  it  to  be  legal,  such 
jailer  is  not  guilty  of  a  voluntary  escape,  his  crime  being  that  of  neg- 
ligent escape. 

Ou  error  to  the  Hudson  Oyer  and  Terminer. 

Argued  at  June  Term,  1884,  before  Beasley,  Chief  Jus- 
tice, and  Justices  Depde,  Scudder  and  Reed. 

For  the  plaintiff  in  error,  Vredmburgh  &  Garretson. 
For  the  state,  C.  H.  Winfield. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  JubxiCE.    The  plaintiff  in  error  was  the 
keeper  and  warden  of  the  county  penitentiary  and  Hudson 
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county  jail,  and  has  been  indicted  and  convicted  for  volunta- 
rily permitting  a  prisoner  in  his  custody  to  go  at  large  and 
escape  from  such  confinement.  The  indictment  charges  a 
voluntary  escape,  and  the  principal  question  arising  on  the 
bills  of  exceptions  taken  at  the  trial  is  as  to  the  correctness  of 
the  judge's  charge,  in  its  application  to  the  facts  in  evidence, 
on  that  subject.  The  prisoner  alluded  to  had  been  convicted 
before  a  police  justice  of  being  a  disorderly  person,  and  had 
been  sentenced  and  committed  to  imprisonment  for  a  term 
of  sixty  days,  and  before  the  expifation  of  that  period,  the 
defendant,  at  the  instance  of  the  culprit,  procured  his  written 
discharge  from  the  committing  magistrate,  and  thereupon  suf- 
fered him  to  go  at  large.  Upon  the  point  in  question,  the 
trial  judge,  in  his  charge,  stated  the  law  in  these  words,  viz. : 

"  The  defendant  says  he  found  the  discharge  in  the  office, 
and  believed  it  to  be  lawful,  and  it  is  argued  that  he  dis- 
charged the  prisoner,  as  he  believed  in  good  faith  he  was 
in  duty  bound  to  do,  without  any  intent  other  than  an  intent 
to  perform  his  duty.  If  tiiis  be  co,  under  this  indictment,  he  . 
is  not  guilty,  because  the  intent  to  give  Holmes  his  liberty,  to 
enable  him  to  escape  further  punishment,  is  wanting.  Under 
such  circumstances,  he  would  be  guilty  of  a  negligent  escape." 

And  in  subsequently  alluding  to  the  circumstance  that  the 
defendant  had  assisted  in  procuring  the  illegal  discharge,  he 
says,  among  other  things,  as  follows: 

"A  jailer  designing  to  end  the  punishment  of  a  prisoner 
lawfully  committed  to  his  custody,  who  procures  his  discharge 
or  causes  such  discharge  to  be  procured,  must  take  care  that 
discharge  is  lawful,  or  he  will  be  guilty  of  a  voluntary  escape. 
Where  he  undertakes  to  terminate  such  an  imprisonment,  the 
term  having  not  expired,  he  must  take  the  chance  that  the 
discharge  he  procures  is  lawful,  and  he  is  guilty  of  a  volun- 
tary escape  if  it  be  not  lawful.  Where  he  acts  affirmatively, 
he  cannot  excuse  himself  by  saying  that  he  was  ignorant  of 
the  law." 

The  first  proposition  stated  in  these  instructions,  to  the 
effect  that  the  defendant  was  not  guilty  of  the  crime  cliarged, 
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unless  he  knowingly  and  with  intent  to  assist  the  prisoner  in 
escaping  farther   punisiiraent,  was  correct,  although   doubts 
have  been  sometimes  expressed  by  legal  writers  on  the  sub- 
ject.    But  I  think  both  reason  and  authority  are  in  favor  of 
the  principle  as  laid  down.     We  can  scarcely  believe  that  the 
custodians  of  convicts  could,  under  the  system  of  the  common 
law,  have  been  held  to  a  greater  responsibility.     By  force  of 
that  system,  a  jailer  being  guilty  of  a  voluntary  escape  of  a 
felon,  became  himself  a  felon,  a  rigor  that  has  been  trans- 
ported into  our  own  statute-book,  in  the  provision  that  pre- 
scribes that  if  any  jailer,  &c.,  having  in   his  custody  any 
offender  guilty  of  treason,  murder  or  other  crime  punishable 
with  death,  shall  voluntarily  permit  or  suffer  such  offender  to 
escape,  he  shall  be  adjudged  guilty  of  a  high  misdemeanor, 
and,  on  conviction,  shall  suffer  death.     It  is  quite  incredible 
that  it  was,  at  any  time,  the  law  that  such  a  consequence  as 
this  was  to  follow  an  escape  that  had  not  been  permitted  malo 
animo,  and,  as  I  have  said,  the  authorities  do  not  countenance 
such  an  idea.     Thus,  from  the   Year  Book,  vol.  XXV.,  {Sd 
ed.)  p.  39,  we  have  the  case  of  a  justice  of  the  peace  bailing 
a  person  not  bailable  by  law,  and  it  was  held  that  the  jailer 
discharging  the  prisoner  by  force  of  such  an  illegal  and  nuga- 
tory procedure  was  not  guilty  of  felony,  but  was  liable  only 
for  a  negligent  escape.     And  Lord  Hale  {vol.  I.,  p.  598,)  says 
ihat  a  sheriff,  &c.,  bailing  one  that  is  not  by  law  bailable,  it 
is  not,  in  him,  a  voluntary  escape,  at  least  unless  done  by 
design,  to  deliver  the  prisoner  forever,  but  it  is  a  negligent 
escape,  punishable  at  commjon  law.     It  will  not  escape  notice 
that  it  was  a  mistake  as  to  the  law,  innocently  fallen  into  by 
the  officer,  which  was  considered  so  to  mollify  the  offence  as 
to  convert  what  otherwise  would  have  been  a  very  high  crime, 
into  a  mere  misdemeanor. 

In'view  of  the  authorities  thus  referred  to,  and  the  char- 
acteristics of  the  official  misconduct  in  question,  it  was  to 
liave  been  expected  that  so  accurate  a  writer  as  Mr.  Serjeant 
Hawkins  should  have  stated  the  law,  in  this  particular,  in 
these  words,  viz.:  "There  can  be  no  doubt  but  that,  wherever 
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an  officer  who  hath  the  custody  of  a  prisoner  charged  with^ 
and  guilty  of,  a  capital  offence,  doth  knowingly  give  him  his 
liberty,  with  an  intent  to  save  him  either  from  his  trial  or  exe- 
cution, he  is  guilty  of  a  voluntary  escape,  and  thereby  in- 
volved in  the  guilt  of  the  same  crime  of  which  the  prisoner 
was  guilty  and  stood  cliarged  with."  3  Haiok.  P.  C.  254. 
Mr.  Bishop  similarly  defines  the  offence.  2  Bish.  C)\  L.,  § 
920.  And  in  the  work  of  Mr.  Russell  we  find  the  definition 
of  Hawkins  adopted  without  any  modification. 

It  is  clear,  therefore,  that  in  order  to  constitute  the  crime 
of  volun^ry  escape,  the  act  must  be  done  by  the  officer  malo 
animOf  and  that  if  he  discharge  the  prisoner  through  an  erro- 
neous interpretation  of  the  law,  he  is  not  guilty  of  that  crime, 
but  of  the  lesser  offence  of  negligent  escape.  It  is  a  crime 
in  which  the  intention  to  do  a  wrong  is  one  of  the  fundamen- 
tal and  essential  ingredients.  As  has  already  been  remarked, 
the  charge  of  the  judge,  on  this  head,  was  legally  correct. 

But  I  cannot  agree  to  the  exception  to  this  principle  which 
he  introduced  into  his  charge.  That  exception  was  that,  if. 
the  jailer  helped  to  procure  the  discharge  in  question  from 
the  police  justice,  and,  although  such  act  was  done  in  a  bona 
fide  belief  that  the  justice  had  the  legal  right  to  make  such 
discharge,  in  such  event  the  defendant  was  guilty  of  the  crime 
for  which  he  was  indicted.  There  seems  to  be  no  ground  for 
such  a  construction  of  the  law  as  this.  If  the  officer  had  a 
bona  fide  belief  in  the  power  of  the  justice  to  discharge  the 
prisoner,  he  did  not  act  malo  animo,  either  in  the  procurement 
of  such  discharge  or  in  acting  under  it.  It  may  be  that  it  is 
not  a  commendable  practice  for  jailers  to  participate,  under 
ordinary  circumstances,  in  applications  for  the  release  of  per- 
sons in  their  custody,  but  I  do  not  know  of  any  law  that 
prohibits  such  conduct.  At  all  events,  if  the  discharge  sa 
procured  turns  out  to  be  illegal,  its  procurement  by  the  officer 
acting  under  it  does  not,  per  se,  and,  as  a  matter  of  law,  irre- 
spectively of  the  realities  of  the  case,  raise  up  an  intendment 
that  such  officer  had  a  guilty  knowledge  that  he  was  acting 
criminally.     The  criminal   mind  was  no  more  shown  to  be 
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present,  in  suffering  this  prisoner  to  escape,  from  the  mere 
circumstance  that  the  justice's  order  had  been  obtained  through 
the  instrumentality  jt"  the  defendant,  thau  if  such  order  had 
been  procured  by  a  stranger. 

In  this  respect,  the  instructions  of  the  judge  to  the  jury 
were  incorrect. 

The  exceptions  taken  to  the  indictment  have  been  exam- 
ined, but  none  of  them  have  appeared  to  be  well  founded. 

For  the  error  above  stated,  the  judgment  must  be  reversed. 


ENOS  W.  RUNYON  v.  CHARLES  W.  HODGES. 

1.  Where,  by  consent  of  parties,  a  case  is  referred,  the  order  of  reference 
being  general  in  its  form,  exceptions  cannot  be  taken  to  the  judge's 
decisions  on  the  motion  to  confirm  the  report  of  the  referees ;  such 
report  must  be  treated  as  a  verdict. 

2.  If  the  referees  have  proceeded  illegally  or  decided  erroneously,  tJie 
remedy  is  the  same  as  against  a  verdict  similarly  founded — i.  c,  to  set 
aside  the  report  and  grant  a  new  trial. 


On  error  to  the  Somerset  Circuit. 

Argued  at  June  Term,  1884,  before  Beasley,  Chtef  Jus- 
tice, and  Justices  Depue,  Scudder  and  Reed. 

For  the  plaintiff,  E.  W.  Runyon. 
For  the  defendant,  R.  V.  Lindabury. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  writ  of  error  has  no 
legal  basis.  By  its  use,  there  has  beeu  brought  before  us  a 
judgment  rendered  on  the  report  of  referees  in  the  Circuit 
Court  of  the  county  of  Somerset,  and  the  ground  on  which  a 
reversal  of  that  proceeding  is  sought  is,  that  the  Circuit  judge 
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erred  in  point  of  law,  in  certain  of  his  decisions  with  respect 
to  the  objections  interposed  by  the  plaintiff  in  error,  who  was 
the  defendant  in  the  suit,  on  the  motion  to  confirm  the  report. 
The  objections  here  indicated  were  aimed  at  supposed  errors 
in  the  proceedings  before  the  referees,  the  principal  ones  being 
that  the  referees  should  have  non-suited  the  plaintiff  on  the 
case  made  by  him  before  them,  and  that  illegal  testimony  was 
admitted.  These  objections  being  overruled  by  the  Circuit 
judge,  bills  of  exceptions  were  asked  for  and  were  signed. 

The  case  thus  presented  is  pkinly  irregular  ^nd  nugatory. 
The  reference  was  a  general  one,  made  by  the  consent  of  the 
parties,  and  consequently,  by  force  of  the  rule  of  this  court, 
the  report  of  the  referees  stood  before  the  Circuit  Court  pos- 
sessed of  all  the  characteristics  of  a  verdict  according  to  the 
ooflomon  law.  The  rule  of  this  court  above  alluded  to,  in 
express  terms  invests  it  with  such  qualities.  The  report 
could  be  set  aside  by  the  court  on  the  same  grounds  as  would 
justify  a  similar  treatment  of  a  verdict. 

It  will  be  observed  that,  by  this  rule,  the  legal  nature  of.  a 
report  of  referees  has  been  materially  altered.  Its  effect  has 
been  to  put  such  procedure  much  more  under  the  supervisory 
control  of  the  court  ordering  the  reference  than  was  formerly 
the  case.  Antecedently  to  the  making  of  the  rule  in  question, 
it  was  well  settled  that  a  report  of  referees  stood  on  the  same 
plane  with  the  award  of  arbitrators,  and  that  neither  could 
be  annulled  by  the  court  except  upon  the  plainest  grounds, 
for  it  was  declared,  in  the  case  of  Stall's  Admr.  v.  Price,  1 
Zab.  32,  2  Id.  578,  that  such  a  procedure  could  be  avoided 
only  for  the  reason  that  the  finding  was  contrary  to  law,  or 
that  such  officers  had  been  corrupt,  or  had  proceeded  on  prin- 
ciples contrary  to  natural  justice,  or  had  founded  themselves 
on  a  mere  mistake,  which,  if  shown  to  them,  they  themselves 
would  admit.  Such  a  procedure  was  obviously  much  less 
tractable  than  a  verdict,  and  when,  consequently,  by  the  rule  of 
court,  the  former  was  put  on  the  same  footing  with  the  latter, 
it  lost  something  of  its  original  nature.  It  is  to  be  taken 
with  the  force  of  a  verdict,  and  the  consequence  is,  the  only 
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remedy  agaiust  errors  or  misconduct  in   the  referees  is  by 
motion  to  set  it  aside,  which  is  a  proceeding  that  cannot  be 
supervised  by  this  court  on  writ  of  error. 
The  writ  of  error  must  be  dismissed. 


BIRDSALL  V.  ROSE. 

By  force  of  the  statute,  a  meadow-owner  cannot  acquire  the  exclusive 
rieht  to  the  possession  of  the  bed  of  the  creek  or  water-course  running 
through  his  lands,  unless  he  plants,  or  intends  to  forthwith  plant, 
oysters  o.  clams  therein  ;  his  merely  staking  off  such  place  will  confer 
no  right.  

On  rule  to  show  cause. 

Argued  at  June  Term,  1884,  before  Beasley,  Chief  Jus- 
tice, and  Justice  Scudder. 

For  the  plaintiff,  Mark  R.  Sooy. 
For  the  defendant,  Jos.  H.  Gaskill. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  was  in  consequence 
of  an  alleged  trespass  upon  grounds  in  which  the  plaintiff 
claimed  the  exclusive  right  to  plant  oysters. 

The  plaintiff's  contention  was  that  he  was  the  owner  ot 
meadow  lands  on  both  sides  of  a  .lavigable  creek,  and  that, 
by  staking  off  the  bed  of  such  creek  lying  between  his  lands, 
he  thereby  became  entitled  to  the  possession  of  the  water  and 
the  land  under  it,  for  his  own  use,  as  an  oyster  bed.  This 
title  was  founded  on  the  act  of  March  9th,  1855,  which  reads 
as  follows,  viz. :  "  That  it  shall  and  may  be  lawful  for  any 
person  or  persons  owning  marsh  or  meadow  lands  within  this 
state   within  the  boundaries  of  which  there  shall  be  creeks, 
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ditches  or  ponds,  wherein  clams  and  oyst(«^  do  or  will  grow, 
to  lay  or  plant  clams  and  oysters  therein,  for  the  use  and 
benefit  of  such  owners,  and  for  the  preservation  of  which  he  is 
to  properly  stake  off  such  clam  and  oyster  ground  as  not  to  in- 
terfere with  the  passing  and  repassing  of  vessels,  but  sufficient 
to  designate  where  the  same  are  planted.''     Rev.,  p.  139. 

The  right  given  by  this  act  is  plainly  described  by  its  terms ; 
it  is  the  right  to  take  the  usufruct  of  the  bed  of  the  public 
water-courses,  within  defined  limits,  for  the  single  purpose 
of  the  propagation  of  oysters  and  clams.  For  the  protec- 
tion of  such  right,  and  as  a  notification  to  all  persons  inter- 
es^d,  it  requires  the  meadow- owner  to  mark  off  the  appropri- 
ated tract,  so  as  "to  designate  where  the  same  are  planted." 
This  staking  off  confers  no  right;  its  office  is  to  declare  to 
the  public  the  extent  of  the  bed  taken  and  planted  by  the 
land-owner.  To  make  title  under  this  statute,  the  meadow 
owner  must  do  two  things — he  must  plant  the  bed  and  then 
stake  it  off.  Until  both  these  acts  are  done,  he  has  no  right 
to  an  exclusive  possession  of  the  premises.  If  he  should  be 
prevented  from  exercising  this  privilege  given  by  the  act,  by 
any  person  who  was  aware  of  his  design  to  exercise,  forth- 
with, such  privilege,  it  would  seem  that  he  would  have  his 
redress  for  such  interference  by  an  action  on  the  case.  But, 
as  already  stated,  he  cannot  put  himself  in  the  legal  posses- 
sion of  such  premises  except  by  planting  and  staking  the  bed. 

It  follows,  from  this  view  of  the  law,  that  the  plaintiff's 
case,  at  the  trial,  was  radically  deficient.  There  was  no  proof 
whatever,  tending,  to  show  that  the  plaintiff  had  ever  planted 
the  loeiis  in  quo,  or  entertained  any  purpose  so  to  do.  All 
that  appeared  in  the  evidence  was  that  he  staked  off  the  bed 
in  question     There  must  be  a  new  trial. 

In  addition  to  this  defect,  I  am  inclined  to  think  that  the 
attempte<l  designation  of  the  locus  by  stakes  was  not  a  com- 
pliance with  the  statute.  As  I  understand,  it  was  admitted, 
in  the  case,  that  the  bountlaries  thus  designated  embraced 
parts  of  the  water-course  that  were  outside  of  the  plaintiff's 
claim.    Such  a  notification  would  not,  in  any  reasonable  sense, 
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be  the  staking  off  called  for  by  the  statute,  for  it  would  not 
designate  the  place  where  the  oystei-s  were  plantetl,  under  the 
land-owner's  claim  of  possession.  Its  obvious  effect  would 
be  to  mislead  persons  interested,  and  would  thus  l>e  prejudi- 
cial to  the  interest  of  the  public.  The  land-owner  in  this 
matter  must  bring  himself  plainly  within  the  provisions  of 
the  act,  as  it  is  intended  to  confer  upon  him  a  particular  inter- 
est, in  derogation  of  the  common  right. 
A  new  trial  is  granted. 


TDiOTHY  P.  NEWELL  AND  CHARLES  E.  RIDGEWAY  v. 
AAROX  CLARK,  CHARLES  H.  SMITH  AND  JOHN  W. 
WESTCOTT. 

1.  The  doctrine  of  the  common  law  is  th.at  the  goods  of  a  tenant  cannot 
be  taken  in  distress  for  rent  whilst  in  the  custody  of  the  law,  bat  that 
to  place  ihe  tenant's  goods  in  aisO?dia  Ugis,  by  an  execuUon  and  levy, 
the  sheriff  must  not  only  take,  but  must  also  keep,  the  actual  posses- 
sion of  the  goods,  and  the  landlord's  right  to  distrain  is  not  suspended 
unless  the  sheriff  takes  possession  of  the  goods,  and  will  be  revived  if 
the  officer  withdraws  from  the  premises  without  leaving  a  bailiff  in 
charge. 

2.  The  law  of  this  state  recognizing  the  validity  of  a  levy  without  actual 
seirure  and  continued  p(«session  of  ihe  goods,  it  would  be  impracti- 
cable to  adopt  the  common  law  rule  that  goods  are  not  in  eustodia  Ugis 
unless  the  sheriff  be  in  actual  possession.  Legal  analogy  would  place 
a  distress  for  rent  on  the  same  fooling  as  the  levy  of  a  second  execu- 
tion ;  the  distress  would  be  subject  to  the  righLi  of  the  execution  cred- 
itor, but  would  not  be  illegal  and  void.  The  sheriff,  being  consU-uc- 
tively  in  possession,  would  have  the  right  to  sell,  firvt  making  out  of 

'  the  goods  the  rent  and  then  the  eieciuion  debt.  But  if  the  sheriff,  on 
notice  of  the  rent,  refuses  or  neglects  to  proceed  with  his  executioa 
and  sell,  his  refusal  or  neglect  will  be  construed  as  a  withdrawal  from 
possession,  and  the  landlord  may  then  proceed  to  appraise  and  sell,  f-r 
the  satisfaction  of  his  rent. 

3.  Goods  of  a  \enant  on  the  premises  demisedwere  levied  on  by  the  sheriff, 
by  virtue  of  an  execution  against  the  tenant,  and  were  left  in  the  ten- 
wii's  possession  ;  the  landlord  then  made  distress  upon  the  same  goods, 
for  rent.     In  an  action  on  the  case  by  the  landlord,  against  the  tenant 
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and  a  third  person,  for  selling  the  goods  distrained  on — Held,  that  the 
defendants  could  not  justify  under  the  levy,  the  sale  of  the  goods  being 
made  without  the  knowledge  or  authority  of  the  sheriff. 

4.  The  property  in  goods  taken  in  execution  is  not  changed  by  the  levy, 
so  that  thereafter  they  are  the  property  of  the  sheriflf,  within  the 
meaning  of  section  8  of  the  act  concerning  distresses,  which  allows  a 
distress  for  rent  to  be  made  on  the  goods  of  the  tenant,  and  "  not  of 
any  other  person."  Hev.,  p.  309.  A  sheriff,  by  his  levy,  acquires  a 
special  property  in  goods  levied  on,  but  the  title  of  the  defendant  in 
execution  is  not  thereby  wholly  divested. 

5.  No  precii^e  act  or  form  of  words  is  essential  to  a  distress,  and  a  distress 
may  be  made  without  actual  seizure.  Where  thfe  landlord  went  upon 
the  premises  demised,  and  where  the  tenant's  goods  were,  and  made 
an  inventory  of  the  goods  and  put  up  a  notice  of  distress  on  the  prem- 
ises, and  served  the  notice  of  the  distress  upon  the  tenant — Held,  that 
these  acts  amounted  to  a  distress. 

6.  An  action  for  treble  damages  and  costs,  under  section  10  of  the  act 
concerning  distresses,  [Rev.,  p.  310,)  cannot  be  maintained  unless  the 
goods  distrained  have  been  "  impounded  or  otherwise  secured."  For 
acts  of  interference  with  the  distress  before  the  goods  have  been  im- 
pounded or  secured,  the  landlord's  remedy  is  by  action  at  common 
lavr  for  single  damages. 

7.  Where  a  landlord  engaged  in  making  a  distress  is  interfered  with  by 
the  tenant  and  others,  and  prevented  from  completing  the  distress,  by 
impounding  or  otherwise  securing  the  goods,  he  may  withdraw  and 
give  up  the  distress,  and  hold  the  wrong-doers  in  damages  for  the 
amount  that  he  might  have  realized  out  of  the  distress  which  was 
wrongfully  interrupted. 

S.  Where  a  plaintiff  has  shown  substantial  grounds  for  a  recovery,  and 
the  only  error  in  the  verdict  is  in  the  amount  of  damages,  the  verdicf 
will  be  allowed  to  stand  for  the  damages  the  plaintiff  is  entitled  to 
if  he  will  remit  the  excess. 

■9.    Hamilton  v.  Hamilton,  1  Batcher  544,  disapproved. 


On  case  certified  from  the  Camden  Circuit. 

Ill  February,  1882,  the  plaintiffs  demised  to  Aaron  D.  W. 
Cl.irk  certain  premises  for  the  term  of  one  year  from  March 
25th,  1882,  for  the  yearly  rent  of  $600,  payable  in  equal 
monthly  payments. 

On  the  5th  of  January,  1883,  Aaron  Clark  recovered  a 
judgment  against  Aaron  D.  W.  Clark,  the  tenant,  on  which 
execution  was  issued  on  the  same  day,  and  delivered  to  the 
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sheriff  of  the  county  of  Camdeu.  John  W.  Westcott  was 
the  attorney  of  the  plaintiff  in  execution.  The  execution  was 
returned  with  a  levy  on  the  tenant's  goods  and  chattels  on 
the  premises  demised.  Subsequently,  the  goods  levied  on 
were  advertised  for  sale  on  the  premises,  on  the  19th  of  Jan- 
uary, 1883,  and  on  that  day  were  sold  at  public  auction. 
Aaron  Clark,  John  H.  Smith  and  John  W.  Westcott  par- 
ticipated in  the  sale.  Ou  the  day  the  property  was  adver- 
tised for  sale,  the  plaintiffs,  as  landlords,  made  a  distress  of 
the  same  goods,  for  three  months'  rent,  due  January  9th, 
1883,  and  unpaid,  amounting  to  §155.20.  Notice  of  the  dis- 
tress was  given  to  Aaron  D.  W.  Clark,  the  tenant,  and  to  the 
defendants,  Aaron  Clark,  Smith  and  Westcott.  These  per- 
sons, notwithstanding  the  landlord's  notice  of  the  distress, 
proceeded  with  the  sale,  and  all  the  goods  except  a  bar-pump 
were  sold  and  removed  from  the  premises.  Newell  and 
Ridgeway,  the  landlords,  sued  Aaron  Clark,  John  H.  Smith 
and  Westcott,  in  an  action  on  the  case,  under  the  tenth  section 
of  the  act  concerning  distresses,  to  recover  damages  for  a 
pound-breach.     Rev.,  p.  310. 

A  verdict  was  taken,  under  the  direction  of  the  court,  for 
three  times  the  amount  of  the  rent  due.  A  rule  to  show 
cause  was  then  graute<l,  and  the  case  certified  to  this  court,  for 
its  advisory  opinion  on  the  following  points : 

1.  Whether,  under  the  evidence  in  the  cause,  the  goods 
were,  at  the  time  the  alleged  distress  was  made  by  plaintiffs, 
legally  liable  to  be  distrained  for  rent. 

2.  Whether  the  proceedings  taken  by  the  plaintifis,  as  shown 
by  the  evidence,  constituted  a  legal  distress  and  impounding 
of  the  goods. 

3.  Whether  the  language,  conduct  and  acts  of  the  defend- 
ants, as  shown  by  the  evidence,  constituted  pound-breach  or 
rcscous. 

4.  Whether  the  evidence  proved  that  the  goods  distrained 
were,  in  whole  or  part,  the  property  of  A.  D.  W.  Clark. 

5.  Whether  any  damages  were  shown  by  the  evidenoe,  and 
if  so,  what  amount? 
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6.  Whether  the  rule  to  show  cause  should  be  made  abso- 
lute or  discharged. 

Argued  at  February  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue  and  Van  Syckel. 

For  the  plaintiff,  Alfred  Hugg 

For  the  defendants,  D.  J.  Pcmcoast  and  /.  W.  Westeott. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  It  was  contended  that  the  goods,  being  under 
execution  and  levy  at  the  time  of  the  distress,  were  not  dis- 
trainable,  and  that  therefore  the  distress  was  wholly  illegal 
and  void. 

This  contention  was  placed  on  two  independent  grounds. 
First,  that  the  goods,  by  the  execution  and  levy,  were  in  ci«- 
iodia  legis,  and  therefore,  on  common  law  principles,  the  land- 
lord was  debarred  from  proceeding  against  them  by  distress 
for  any  cause.  Second,  that,  by  the  levy,  the  goods  and 
chattels  became  tlie  property  of  the  sheriff,  within  the  mean- 
ing of  the  statute  which  authorizes  the  landlord  to  seize,  as  a 
distress  for  rent,  only  tiie  goods  and  chattels  of  hie  tenant, 
and  not  of  any  other  person.     Rev.,  p.  309,  §  8. 

Tiie  sheriff's  levy  was  made  from  a  list  furnished  by  the 
attorney  of  the  plaintiff  in  execution,  at  the  instance  of  the 
defendant  in  execution.  The  list  was  forwarded  to  the  sher- 
iff's office,  and  the  levy  was  made  by  making  an  inventory 
from  the  list  and  annexing  it  as  a  return  to  the  execution. 
The  sheriff  did  not  take  any  possession  of  the  goods.  They 
were  left  upon  the  premises,  and  neither  the  sheriff  nor  his 
deputy  ever  saw  them.  The  inventory  and  return,  in  law,  con- 
stituted a  sufficient  levy,  although  the  sheriff  did  not  have  (he 
])roperty  actually  in  view  or  under  his  control.  Cahhoell  v. 
Fifield,  4  Znb.  150;  Deayi  v.  Thatcher,  3  Vroom  470.  But, 
tiiougli  a  levy,  by  an  inventory,  without  any  possession  of  the 
goods  and   chattels  by  the  officer,  may  be  a  lawful  execution 
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of  the  writ,  it  does  not  follow  that,  by  such  a  procedure,  the 
jiroperty  so  levied  on  was  {)laced  in  custodia  legis,  so  that  a 
distress  made  after  levy  would,  for  that  reason,  be  illegal  and 
void. 

The  doctrine  of  the  common  law,  invoked  by  the  defend- 
ants, is  formulated  in  tliese  words :  "Goods  in  the  custody 
of  the  law  are  not  distrainable ;  therefore,  goods  distrained  for 
damage  feasant  cannot  be  taken  for  rent,  nor  goods  in  a  bail- 
iff's hands  on  an  execution,  nor  goods  seized  by  process  at  tlie 
suit  of  the  king."  2  <yiit.  Burns'  Just.  281,  "Distress,"  2; 
Gilb.  Dis.  50;  Wood/.  L.  &  T.  475.  At  common  law,  an 
execution  levied  witJiout  actual  and  continued  custody  by  the 
officer,  of  the  goods  levied  on,  was  inefficacious  and  void. 
Hence,  it  was  said  that  goods  under  execution  are  in  custody 
of  the  law  and  are  not  distrainable.  But  an  examination  of 
the  authorities  will  show  that  the  principle  is  that  the  tenant's 
goods  are  not  subject  to  distress  whilst  in  custody  of  the  law, 
and  that  to  place  a  tenant's  goods  in  custodia  legis,  by  an  exe- 
cution and  levy,  the  sheriff  must  not  only  take,  but  must  altJO 
keep,  actual  possession  of  the  goods,  and  the  landlord's  right 
to  distrain  is  not  suspended  unless  possession  of  the  goods  is 
taken  by  the  sheriif,  and  will  be  revived  if  tiie  officer  with- 
draw from  the  premises  without  leaving  a  person  in  charge. 
1  Sm.  Lead.  Cas.  671,  note  to  Sinipsoyi  v.  Hartopp.  "Goods 
seized  in  execution  cannot  be  distrained  whilst  they  are  in  the 
custody  of  the  law."    Arch.  L.<ScT.\\1. 

Blades  v.  Arundale,  1  Mau.  &  Sel.  711,  is  the  leading  case 
on  the  subject.  The  action  there  was  trespass  by  a  sheriff 
against  the  landlord  for  distraining  and  selling  goods  which 
the  sheriff  had  levied  on  and  left  in  the  tenant's  apartments. 
It  appeared  that  the  sheriff's  officer  went  to  the  defendant's 
lodgings  and  informed  him  that  he  came  to  levy  on  his  sroods, 
but  made  no  manual  or  actual  seizure  except  laying  his  hands 
on  a  table,  saying,  "I  take  this  taBle,"  and  then  he  locked  up 
the  warrant  in  the  table  drawer,  took  the  key,  and  went  away 
without  leaving  any  officer  in  possession.  The  defendant  sub- 
sequently distrained  the  goods  for  rent.     No  notice  of  the 
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rent  was  given,  and  it  was  conceded  tiiat  the  sheriff's  seizure, 
under  the  execution,  was  good.  A  non-suit  was  directed,  and 
on  rule  to  shaw  cause  the  non-suit  was  sustained,  on  the 
single  point  that  the  sheriff  was  not  in  possession  at  the  time 
of  the  distress.  It  was  contended,  on  behalf  of  the  plaintiff, 
that,  as  it  was  admitted  that  the  sheriff  had  once  made  a  good 
seizure,  he-must  be  considered  as  constructively  in  possession 
at  the  time  of  the  distress.  The  court  unanimously  held 
otherwise.  Lord  Ellenborough  said  :  "  The  question  here  is 
whether,  by  quitting  the  premises  after  the  seilsure,  and  leav- 
ing no  one  in  charge  of  the  goods,  he  [the  sheriff]  did  not 
relinquish  the  possession.  If  he  did,  I  am  not  aware  of  any 
case  whei'e,  upon  an  abandonment  rtf  the  possession  by  the 
sheriff,  the  goods  have  still  been  holden  to  remain  in  custody 
of  the  law,  so  as  to  make  the  party  distraining  them  a  tres- 
passer. In  this  case,  what  is  there  to  show  a  continuance  of 
the  possession  after  ihe  officer  who  made  the  seizure  with- 
drew? The  locking  up  of  the  writ  in  the  drawer  certainly 
rannot  amount  to  it;  therefore,  the  possession,  as  soon  as  the 
sheriff  abandoned  it,  reverted  back  to  the  original  owner." 
Blades*u.  Arundale  has  never  been  questioned.  On  the  con- 
trary, it  has  been  uniformly  cited  with  approbation  for  the 
doctrine  tJiat  if  the  sheriff  relinquishes  possession  after  seizure 
of  the  tenant's  goods,  under  his  execution,  and  leaves  no  one 
in  possession,  tiie  goods  may  then  be  distrained  for  rent.  1 
Add.  Torts  508,  §  723;  Bradb.  Dis.  84;  Seio.  Sher.  251. 
Indeed,  the  method  by  which  a  sheriff,  having  notice  of  the 
rent,  discharges  himself  from  the  obligation  to  make  the 
landlord's  rent  under  his  process  before  he  makes  the  money 
due  on  his  execution,  and  from  liability  to  the  landlord  in 
damages  for  remaining  in  possession,  and  thereby  delaying 
or  prejudicing  the  latter  in  the  collection  of  his  rent,  is  by 
withdrawing  from  poascssion,  and  thus  enabling  the  landlord 
to  exercise  his  right  to  disti'lain.  Com.  L.  d:  T.  392  ;  Tayl.  L. 
<C-  T.,  §  603. 

There  were  reasons*  at  common  law  why  goods  under  exe- 
cution should    be  wholly   exempt    from    proceas  of  distress. 
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which  do  not  now  exist.  At  that  early  period,  the  landlord*?! 
distress  was  only  a  means  of  coercing  his  tenant  into  the 
payment  of  rent  by  seizing  his  goods  and  holding  them  in 
custody  until  the  rent  was  paid,  without  any  power  to  make 
the  rent  by  a  sale  of  the  goods  taken  in  distress.  And  after 
the  right  to  appraise  and  sell  was  given  by  2  IF.  &  M.,  c.  5, 
and  the  landlord  was  given  a  remedy  by  notice  to  the  sheriff, 
by  8  Ann,  c.  14,  no  great  inconvenience  would  be  sustained 
by  depriving  the  landlord  of  his  right  to  distrain  whilst  the 
tenant's  goods  were  under  execution.  The  requirement  of  the 
law  that  the  sheriff,  to  retain  the  lien  of  his  levy,  must  take 
the  goods  into  his  possession  or  leave  his  bailiff  in  charge, 
would  insure  a  speedy  removal  or  sale  of  property  under  exe- 
cution, or  a  withdrawal  from  possession.  Under  our  law, 
which  allows  an  officer  to  retain  the  lien  of  his  levy  without 
actual  possession  of  the  goods,  and  permits  him  to  leave  the 
property  in  the  possession  of  the  defendant  in  execution,  a 
tenant,  by  means  of  a  judgment,  execution  and  levy,  might 
practically  secure  to  himself  the  possession  and  use  of  his  prop- 
erty, and  exclude  the  landlord  from  the  collection  of  his  rent. 

The  law  of  this  state  recognizing  t4ie  validity  of  a  levy 
without  actual  seizure  and  continued  possession,  it  would  be 
impracticable  to  adopt  the  common  law  rule  that  goods  are 
not  in  custodia  legis  unless  the  sheriff  be  in  actual  possession. 
Goods  already  under  execution  may  be  levied  on  by  a  subse- 
quent execution  (jreditor.  The  levy  under  the  second  execu- 
tion takes  the  property  subject  to  the  lien  of  the  prior  execu- 
tion, but  the  levy  is  not  illegal  and  void.  Legal  analogy 
would  put  a  distress — which  is  only  process  for  the  collection 
of  rent — on  the  same  footing.  The  landlord's  distress  would 
necessarily  be  subject  to  such  legal  rights  as  the  execution 
creditor  obtained  in  law  by  his  levy,  and  the  sheriff,  being 
constructively  in  poasession,  would  have  the  right  to  sell,  first 
making  out  of  the  property  the  rent  and  then  the  execution 
debt.  But  if  the  officer,  on  notice  of  the  rent,  refuses  or 
neglects  to  proceed  with  his  execution  and  sell,  his  neglect 
or  refusal  must  be  construed  as  a  withdrawal  from  possession, 
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and  the  landlord  may  then  proceed  to  appraise  and  sell,  for 
the  satisfaction  of  his  rent.  In  no  otWer  way  can  the  rules 
of  the  common  law,  with  respect  to  levies  under  execution 
and  distress  for  rent,  be  made  to  harmonize  with  our  peculiar 
practice  with  respect  to  executions. 

There  is  no  principle  which  would  put  a  distress  for  rent 
on  goods  under  execution  in  a  different  position  from  that  of 
a  levy  under  a  second  execution,  and  make  the  distress  illegal 
and  void  as  to  the  tenant  and  third  persons.  Nor  is  there 
any  authority  to  that  effect.  In  all  the  cases  I  have  found 
where  the  doctrine  that  goods  in  the  custody  of  the  law  are 
not  distrainable  has  been  applied,  the  question  has  arisen  in 
actions,  either  by  the  sheriff,  in  trespass  or  trover,  for  taking 
the  goods  from  his  possession,  or  by  a  purchaser  who  acquired 
title  under  the  sheriff  at  a  sale  under  his  execution. 

In  Hamilton  v.  Hamilton,  1  Dutcher  544,  the  landlord's 
proceeding  was  against  the  sheriff.  Unsatisfactory  as  that 
case  is  in  its  reasoning  and  "in  the  result,  it  is  not  in  favor  of 
these  defendants.  The  court  there  held  that,  if  the  tenant 
removed  the  goods  from  the  premises,  the  sheriff  might  then 
sell  them  without  being  liable  to  pay  the  rent,  but  it  did  not 
decide  that  the  tenant  or  strangers  might,  with  impunity, 
remove  the  goods  from  the  landlord's  distress,  and  deprive 
him  of  his  rent  because  the  goods  were  under  levy  under  the 
sheriff's  execution.  The  statute  allowed  the  landlord,  within 
the  space  of  thirty  days,  to  follow  goods  removed  by  the 
tenant  whose  rent  was  unpaid,  and  to  seize  and  sell  them  as 
if  they  had  been  distrained  upon  the  premises  demised,  no 
matter  how  or  for  what  purpose  the  goods  were  removed,  or 
whether  the  rent  was  actually  due  or  not  when  the  removal 
was  effected,  saving  only  the  rights  of  purchasers  to  whom 
the  goods  had  been  sold  bona  fide  or  for  a  valuable  considera- 
tion before  the  seizure.  Rev.,  p.  311,  §  14;  Weiss  v.  Jahn,  8 
Vroom  93-96.  The  landlord  followed  the  goods  within  the 
time  and  in  the  manner  prescribed  by  law.  The  learned 
justice  who  prepared  the  opinion  in  Hamilton  v.  Hamilton 
placed   undue  stress  on   the   fact   that    the  goods   had    been 
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reraoved  before  the  sale,  and  that  the  removal  was  by  the 
tenant  and  not  the  sheriff.     Under  the  statute  of  Ann,  the 
sheriff  was  bound  to  pay   the  rent,  although   notice  of  the 
landlord's  clahn  was  not  giv^n  until  after  he  had  removed 
the  goods,  provided  it  be  given  whilst  the  goods  or  the  pro- 
<'eeds  remained  in  his  hands.     Amilt  v.  Garnett,  S  B.  &  Aid. 
440;    \Vats.  Sher.  193.     The   English   courts  held  that  the 
removal  of  the  goods  by  the  sheriff  from  the  premises  was 
the  only  act  that  made  the  sheriff  liable,  and   that  a  sale  of 
the  goods  by  the  sheriff  on  the  premises   would   not  make 
him  liable  for  the  rent.     These  decisions  were  unchallenged 
when  Hamilton  v.  Hamilton  was  decided.     But,  in  the  later 
case  of  Ryerson  v.  Quackenbush,  2  Batcher  236,  this  court 
held  that  a  levy  and  sale  of  the  tenant's  goods  upon  the  prem- 
ises by  the  sheriff  was  a  removal,  within  the  meaning  of  the 
statute,  whether  the  goods  were  actually  taken  from  the  prem- 
ises or  not,  on  the  ground  that  auch  a  sale  effected  the  very 
evil  which  the  statute  was  designed  to  remedy.     The  land- 
lord, in  Hamilton  v.  Hamilton,  having  exercised  the  right  he 
had,  as  against  the  tenant,  to  follo>y  and  distrain  the  goods, 
and,  having  given  the  sheriff  the  required  notice  of  his  rent, 
it  is  diflficult  to  see  why,  on  principle,  the  sheriff,  having  the 
proceeds  of  the  sale  in   his  hands,  should  have  been  allowed 
to  withhold  the  rent  from  the  landlord.     The  decision  of  the 
court  in  that  case  went  no  further  than  that,  and  affords  no 
warrant  for  the  assumption  that  the  tenant  or  strangers  would 
be  upheld  in  selling  the  goods  which  were,  as  against  them, 
subject  to  distress,  and  depriving  the  landlord  of  his  rent, 
under  the  protection  of  a  sheriff's  levy. 

Hamilton  v.  Hamilton  was  also  relied  on  for  the  position 
that,  by  the  levy,  the  property  in  the  goods  was  changed,  and 
that  thereafter  the  goods  were  not  the  gomls  of  tlie  tenant, 
within  the  meaning  of  the  statute.  Rev.,  p.  309,  §  8.  The 
observations  of  Mr.  Justice  Potts  on  that  subject  were  so 
completely  aside  from  our  statute  that  they  must  be  re- 
garded as  obiter  dicta,  in  the  fullest  sense.  The  statute  of 
Ann   made  the  sheriff  liable  only  for  the   rent  due  at  the 
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time  of  the  levy  of  the  execution.  The  act  of  1795  was,  in 
that  respect,  a  transcript  of  the  English  statute.  Pat.  i.,  p.  1 63. 
But,  by  a  supplement  passed  February  15th,  1820,  the  act  of 
1795  was  amended,  and  the  landlord's  right  to  payment  of 
one  year's  rent  was  extended  to  rent  which  had  accrued  up  to 
the  day  of  the  removal  of  the  goods  from  off  the  premises. 
Rev.  L.,  p.  6QG.  The  original  section  and  the  amendment 
were,  in  the  Revision  of  1845,  incorporated  in  one  section, 
[Rev.  Stat,  p.  86,)  and  the  section  as  drafted  in  the  Revision 
of  1845,  was  retained  in  the  Revision  of  1874.  Rev.,  p.  570, 
§  4.  As  the  law  stood  when  Hamilton  v.  Hamilton  was 
decided,  a  landlord  had  the  right  to  the  payment  of  all  the 
rent  due  at  the  time  of  the  taking  of  the  tenant's  goods  and 
chattels  by  the  sheriff,  by  virtue  of  his  process  of  execution, 
"or  which  had  accrued  up  to  the  removal  of  the  goods  from 
off  said  premises,"  not  exceeding  one  year's  rent.  The  land- 
lord's right  to  have  his  rent  satisfied  and  paid  applied  as  well 
to  rent  which  had  accrued  at  the  time  the  goods  were  removed 
or  sold,  as  to  rent  due  at  the  time  the  sheriff  made  his  levy; 
and,  in  a  claim  by  the  landlord  against  the  sheriff  for  rent,  it 
was  entirely  immaterial  whether  the  property  in  the  goods 
was  or  was  not  changed  by  the  levy.  The  statute  is  explicit 
on  that  subject. 

Nor  is  the  proposition  that  the  property  in  goods  taken  in 
execution  is  changed  by  the  levy  sound  in  law.  The  doc- 
trine of  the  law  is  that  the  sheriff,  by  his  levy,  acquires  a 
property  in  the  goods  seized,  but  it  is  only  by  a  special  and 
qualified  title.  By  his  levy,  the  sheriff  acquires  a  lien  on  the 
goods  seized  in  execution,  and  such  property  in  them  as  will 
enable  him  to  sue  in  trespass  or  trover  for  taking  the  goods 
away.  WUbraham  v.  Snoio,  2  Saund.  47  a;  Cashei'  v.  Peter- 
Bon,  1  South.  317  ;  Lloyd  v.  Wyckoff,  6  Haht.  218,  222.  But 
the  title  of  the  defendant  in  execution  is  not  wholly  divested 
by  the  levy.  If  the  goods  arc  left  in  his  possession  by  the 
officer,  for  his  use  and  subject  to  his  control,  the  owner,  as 
was  said  by  Chief  Justice  Green,  "  has,  both  in  fact  and  in 
law,  such  possession  as  will  enable  him  to  maintain  trespass; 
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he  has  clearly  such  an  interest  in  the  goods  as  entitles  liim  to 
an  action  for  their  destruction."  Broiim'mg  v.  Shillman,  4  Zob. 
351,  355.  If  the  sheriff  sues  in  virtue  of  his  special  property 
and  constructive  possession,  as  against  a  stranger  having  no 
right  in  the  property,  he  will  recover  the  full  value  of  the  goods, 
holding  the  balance  beyond  the  amount  of  his  lien,  as  trustee 
for  the  defendant  in  the  execution,  as  general  owner;  but  if 
his  action  is  against  the  defendant  in  execution,  or  some  one 
claiming  under  the  latter,  as  a  subsequent  mortgagee,  or  an 
officer  having  a  later  execution,  the  sheriff  will  recover  dam- 
ages only  to  the  extent  of  the  amount  of  his  lien.  Sedgw. 
Dam.  [482]  602;  Mayne  Bam.  300;  Spoor  v.  Hollcmd,  8 
Wend.  445;  Russel  v.  Butterfield,  21  Id.  311;  Outcali  v. 
Burling,  1  Butcher  443,  448. 

Nor  does  the  law  require  that  the  tenant  shall  be  the  abso- 
lute and  unqualified  owner  of  the  goods,  in  order  to  warrant 
<listress  for  rent  under  the  statute.  Goods  on  the  demised 
premises  of  which  the  tenant  is  owner  jointly  with  a  stranger, 
may  be  distrained  for  rent,  but  only  the  interest  of  the  tenant 
can  be  sold.  Allen  v.  Agnew,  4  Zab.  443.  In  that  case, 
Chief  Justice  Green,  speaking  of  the  provisions  of  the  statute 
which  authorizes  a  landlord  to  distrain  the  goods  and  chattels 
of  the  tenant,  and  not  of  any  other  person,  said  :  "  The  design 
of  the  statute  was  to  alter  the  common  law  so  far,  and  no 
farther,  as  to  exempt  the  property  of  third  persons  from  lia- 
bility for  the  debt  of  the  tenant ;  *  *  *  the  utmost  effect 
that  can  be  given  to  the  language  of  the  statute  is  to  exempt 
the  interest.of  the  third  party  in  the  goods  from  being  applied 
to  the  payment  of  the  rent."  Mr.  Justice  Elmer,  in  the  same 
case,  speaking  of  the  change  made  in  the  common  law  by  the 
statute,  said :  "  Only  tlie  tenant's  goods  and  chattels  can  be 
distrained,  and  they  are  not  to  be  kept  merely  as  pledges, 
but  they  are  to  be  appraised  and  sohl  to  make  the  rent  and 
charges ;  the  machinery  differs  somewhat  from  an  action  and 
a  judgment  and  execution  ;  but  a  distress  for  rent  is  now,  in 
effect,  a  seizu-**  and  sale  of  the  tenant's  property  to  pay  his 
xlebt;  and  X  see  no  more  difficulty  in  seizing  and  selling  the 


374  NEW  JERSEY  SUPREME  COURT. 

Newell  V.  Clark. 

iuterest  of  the  part  owner  by  one  mode  than  by  the  other.'^ 
A  mortgage  of  chattels  is,  in  law,  for  certain  purposes,  a  con- 
veyance of  the  legal  title ;  and  yet  a  landlord  may  distrain 
the  interest  of  the  tenant  in  goods  and  chattels  which  he  has- 
mortgaged  to  third  persons,  and  may  sell  the  tenant's  interest 
in  them  for  the  payment  of  the  rent.  Woodside  v.  Adams,  11 
Vroom  417. 

In  the  case  under  consideration,  the  defendants  are  in  no 
position  to  defend,  in  right  of  the  sheriff  or  as  his  representa- 
tives. When  the  distress  was  made,  the  plaintiff  in  the  exe- 
cution, his  attorney  and  the  tenant,  were  in  the  act  of  selling 
the  goods  as  the  property  of  the  latter,  without  the  knowledge 
or  consent  of  the  sheriff.  The  sheriff  testified  that  he  gave- 
no  consent  to  the  sale;  that  the  first  information  he  had  of  it 
was  after  the  sale,  when  he  found  that  his  neighbors  had  pur- 
chased the  goods.  If  the  parties  represented  the  sheriff  in 
the  transaction,  due  notice  of  the  rent  was  given,  and  the 
sheriff  would  be  liable  for  the  rent.  Having  wholly  ignored 
the  sheriff's  levy,  and  sold,  in  defiance  of  it,  these  defendants 
cannot  set  up  the  sheriff's  levy  as  a  shield  for  their  wrongful 
acts.  The  statute  which  gives  the  landlord  a  right  to  the 
payment  of  one  year's  rent  before  the  removal  of  the  tenant's 
goods,  was  designed  for  the  more  easy  and  effectual  recovery 
of  rents,  and  the  law  will  not  countenance  the  use  of  a  sher- 
iff's execution  and  levy  by  third  persons,  to  accomplish,  by 
indirection,  an  act  which  the  statute  prohibits  the  sheriff  from 
doing  directly  by  means  of  his  execution.  In  Van  Hot-n  v. 
Goken,  12  Vroom  499,  this  court  held  that,  as  against  the 
plaintiff  in  the  execution,  who  had  purchased  at  a  sale  under 
the  execution,  the  landlord  was  not  put  to  his  action  against 
the  officer  to  whom  notice  of  the  rent  had  been  given,  and  that 
he  niigiit,  notwithstanding  the  sale,  prevent  the  removal  of 
the  goods  until  the  arrears  of  rent  were  paid. 

The  first  question  propounded  in  the  certificate  is  answered 
in  the  affirmative. 

The  second  question  relates  to  the  legal  effect  of  the  actn 
of  the  landlord  in  making  the  distress;  the  third  to  the  legal 
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consequences  of  the  acts  of  the  defendants  in  interfering  with 
the  distress. 

One  of  the  plaintiffs  and  their  attorney,  on  the  day  of  the  saK^, 
went  upon  the  premises  demised,  where  the  goods  were,  and, 
when  the  sale  was  about  being  commenced,  gave  notice  of  the 
claim  for  rent  and  tried  to  effect  a  compromise.  Failing  in 
that,  they  made  an  inventory  of  the  goods.  They  saw  some 
of  the  goods,  and  obtained  a  list  of  the  rest  from  the  defend- 
ants' advertisement  of  sale.  A  notice  of  the  distress  was 
served  on  the  tenant  and  on  Mr.  Westcott,  who  was  conduct- 
ing the  sale.  The  notice  was  also  put  up  on  the  premises. 
Mr.  Westcott  said  that  the  sale  should  go  on,  and  gave  notice 
that  he  would  hold  the  plaintiffs  responsible  for  any  diminu- 
tion in  the  sale  of  the  goods  from  what  they  would  have 
brought  if  the  notice  had  not  been  given.  The  plaintiffs  then 
desisted  from  further  proceedings  under  the  distress,  and  the 
sale  went  on,  all  the  property  being  sold  except  a  bar-pump. 
We  think  thevse  acts  of  the  plaintiffs  were  a  sufficient  distress. 
No  precise  act  or  form  of  words  is  es.sential  to  a  distress,  and 
a  distress  may  be  made  without  actual  seizure.  Dod  v.  3Ion- 
ger,  6  Mod.  215;  Knorvles  v,  Blake,  5  Ring.  499;  Cramer  v. 
Moti,  L.  R.,  5  Q.  B.  357.  Where  a  landlord  to  whom  rent 
was  in  arrear,  on  hearing  the  tenant  and  a  stranger  dispute 
about  the  sale  of  an  article  on  the  premises,  declared  that  '*  the 
article  should  not  be  moved  until  my  rent  is  paid,"  it  was 
held  that  the  distress  was  well  commenced  by  these  words. 
Wood  V.  Nunn,  5  Bing.  10.  The  landlord's  steward  and 
clerk. having  gone  upon  the  wharf  where  the  tenant  had  sepa- 
rate parcels  of  goods,  and  said  that  they  intended  to  distrain, 
and  left  a  notice  of  distress,  with  a  statement  of  the  goods  dis- 
trained, this  was  held  to  be  a  sufficient  seizure  in  an  action  for 
an  excessive  distress.  Swarm  v.  Earl  of  Falmouth,  8  B.  &  C. 
456. 

The  proof  is  ample  that  a  distress  was  made.  The  mcire 
important  question  is  whether  there  was  such  an  impound- 
ing or  otherwise  securing  of  the  distress  as  to  support  an  action 
upon  the  statute.     The  statute  provides  "  that  if  any  pound- 
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breach  or  rescous  shall  be  made  of  any  goods  or  chattels  or 
other  things  distrained  for  rent  and  impounded  or  otherwise  se- 
cured by  virtue  of  this  act,  the  person  or  persons  aggrieved 
thereby  shall,  in  a  special  action  on  the  case  for  the  wrong 
thereby  sustained,  recover  his,  her  or  their  treble  damages  and 
costs  of  suit  against  the  offender  or  offenders,  or  any  of  them, 
in  any  sucli  rescous  or  pound-breach."     Rev.,  p.  310. 

By  the  common  law,  rescous  and  pound-breach  were  not  only 
civil  injuries  for  which  an  action  would  lie,  but  were  also  in- 
dictable off^ences,  though  there  was  no  actual  breach  of  the  peace. 
2  Chilly's  Q\  L.  204;  2  Chilly's  Burn's  Just.  312.  But 
neither  the  civil  injury  nor  the  criminal  offence  would  arise 
unless  the  goods  distrained  were  taken  from  the  possession  of 
the  bailiff  after  the  distress  was  completed,  or  from  the  pound 
or  place  where  they  were  secured  after  the  goods  were  im- 
pounded. "The  writ  of  rescous  lieth  where  a  man  doth  dis- 
train for  rent  or  service,  or  for  damage  feasant,  and  would  im- 
peach or  impound  the  cattle,  and  the  other  party  doth  rescue 
them  or  take  them  from  him,  he  shall  have  the  writ  of  res- 
<x)us."  Fitzherbert  Nat.  Bre.  230.  "  There  can  be  no  rescous 
but  where  the  party  has  had  the  actual  possession  of  the  cattle 
or  other  things  whereof  the  rescous  is  supposed  to  be  made; 
for,  if  a  man  come  to  arrest  another,  or  to  distrain,  and  be 
disturbed,  regularly  his  remedy  is  by  action  on  the  case."  1 
Just.  16 1  a  ;  8  Bac.  Abr.  58 1,  tit.  "  Rescue,"  B.  Goods  cannot 
be  rescued  before  they  are  in  possession  of  him  who  distrains ; 
for  if  he  is  prevented  from  making  a  distress,  an  action  on  the 
case  lies,  not  rescous.  3  Com.  Dig.  116,  tit.  "  Didress,'\D  5. 
If  a  landlord  distrain  goods  for  rent,  and  quit  them  for  two 
or  three  intervening  nights,  the  taking  is  not  a  rescue  contrary 
to  2  \Vm  &  M.,  G.  5.  Dod  v.  Monger,  6  Mod.  215.  A  res- 
cue was  returned  quod  arrestavit  and  quashed  because  not  said 
el  in  (iustodia  habet.     Sid.  332. 

An  action  for  treble  damages  and  costs  for  pound-breach 
and  rescous  was  first  given  by  2  IVm.  &  M.,  o.  5.  Our  statute 
is  not  in  exact  terms  a  re-enactment  of  the  English  statute. 
The  last-named  act  provided  for  an  action  with  treble  dam- 
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ages  and  costs  "  for  any  pound -breach  or  rescous  of  goods  or 
chattels  distrained  for  rent."  Our  statute  has  added  another 
qualification — that  they  shall  be  goods,  chattels  or  other  things 
distrained  for  rent,  "  and  impounded  or  otherwise  secured  by 
virtue  of  this  act."  The  j)hraseology  of  our  statute  may  be 
due  to  a  purpose  to  make  its  provisions  conform  to  the  pro- 
visions of  11  Geo.  II. y  c.  19,  §  10,  now  the  ninth  section  of 
the  act  concerning  distresses,  which  authorizes  the  landlord 
"  to  impound  or  otherwise  secure"  the  distress  on  the  prem- 
ises. But  nevertheless,  the  action,  though  not  in  a  technical 
sense  a  penal  action,  is  a  statutory  action  with  consequences 
which  are  penal,  and  is  subject  to  the  rule  of  law  that  a  party 
who  makes  his  right  under  a  statute  must  show  a  case  within 
the  terms  of  the  statute. 

The  distinction  between  a  distress  and  the  impounding  is 
a  distinction  that  affects  the  substantial  rights  of  parties. 
Where  the  landlord  has  entered  to  distrain,  a  tender  of  the 
rent  in  arrear  will  make  the  seizure  unlawful ;  and  where  he 
has  distrained,  if  he  refuses  to  deliver  up  the  goods  after  a 
tender,  the  subsequent  detainer  is  wrongful ;  but  if  the  goods 
be  once  impounded,  the  tender  comes  too  late,  {Com.  L.  <k 
T.  409,)  unless,  upon  the  equity  of  the  statute,  it  be  made 
within  five  days  after  the  impounding,  Johnson  v.  Upham, 
2  E.  <t  E.  250.  If  there  be  anything  wrongful  in  the  dis- 
tress, the  tenant  may  rightfully  rescue  his  goods  before  the 
impounding';  but  if  the  distress  be  once  impounded  the  goods 
cannot  be  taken,  though  the  distress  was  without  cause. 
Wood's  Institutes  186;  Farrett  Nav.  Co.  v.  Stower,  6  M.  & 
W.  564;  Ladd  v.  Thom/is,  12  A.  &  E.  117.  The  distinction 
between  the  distress  and  the  imjwunding  was  not  abrogated 
by  11  Geo.  II,  c.  19,  {Rev.,  p.  310,  §  9,)  which  authorizes 
the  landlord  to  impounil  or  otherwise  secure  the  distress  upon 
the  premises.  That  statute  does  not  relieve  the  landlord  from 
the  necessity  of  impounding  or  otherwise  securing  the  distress 
to  effectually  protect  his  rights  ;  it  only  empowers  him  to  turn 
any  part  of  the  premises  upon  which  the  distress  is  taken  into 
a  poivnd  pro  hac  vice  for  securing  the  distress,  {Com.  L.  & 
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T.  408,)  and  since  the  statute  the  English  courts  have  recog- 
nized the  distinction  between  the  distress  and  the  impound- 
ing as  still  subsisting  and  controlling  the  rights  of  the  parties. 
Firth  V.  Purvis,  5  T.  R.  432 ;  Tennnnt  v.  Field,  8  E.  &  B. 
336.  In  the  first  of  these  cases,  which  was  an  action  for 
pound-breach  and  treble  damages  and  costs,  under  2  \Vm.  & 
M.,  c.  5,  the  tenant  made  a  tender  and  then  retook  the  goods. 
The  court  held  the  tender  to  be  too  late.  It  appeared  in  the 
case  that  the  goods  distrained  were  four  pipes  of  beer,  and 
that  the  landlord  had  put  his  mark  on  the  barrels  before  the 
tender,  and  was  still  upon  the  premises.  The  court  thought 
this  a  sufficient  impounding  under  11  Geo.  II.  Ij)  the  other 
case  cited,  the  goods  distrained  were  tiie  furniture  of  a  lodg- 
ing-house, and  the  landlord's  bailiff,  at  the  request  of  the  ten- 
ant's wife,  left  the  goods  in  the  rooms  where  they  were  found, 
in  order  not  to  disturb  the  lodgers.  The  tenant  ratified  this 
arrangement.  A  tender  of  the  rent  was  afterwards  made,  and 
it  was  held  that,  there  having  been  a  distress  and  impounding, 
the  tender  was  too  late.  But  the  decision  of  the  court  was 
distinctly  put  on  the  ground  that  the  goods,  instead  of  being 
secured  in  an  apartment  of  the  house,  were  left  as  they  were 
by  the  tenant's  consent,  and  the  bailiff  put  a  man  in  possession. 

I  think  it  is  clear  that  no  action  for  treble  damages  and 
costs  can  be  maintained  under  our  statute  unless,  in  the  first 
place,  the  goods  and  chattels  have  been  taken  in  actual  posses- 
sion by  way  of  distress,  which  was  an  essential  ingredient  of 
an  action  for  a  pound-breach  or  rescue  at  common  law ;  and 
unless,  in  the  second  place,  the  distress  has  been  consummated 
by  having  the  goods  and  chattels  impounded  or  otherwise  se- 
cured upon  the  premises.  For  acts  of  interference  with  the 
distress  before  the  goods  have  been  impounded  or  otherwise 
secured,  the  landlord's  remedy  is  by  action  at  common  law  for 
single  damages.  He  cannot  recover  upon  the  statute,  and 
have  the  treble  damixges  and  costs  unless  he  shows  that  he 
complied  with  the  statute.     Anon.,  1  Ld.  Raym.  342. 

The  evidence  is,  that  at  the  time  the  distress  was  made-  the 
the  goods  were  scattered  about  the  premises — somr  m  the 
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barnyard,  some  under  the  shed  and  some  under  the  porch. 
No  possession  of  the  goods  was  taken,  except  constructively 
by  tlie  inventory  and  notice.  The  landlord  and  his  attorney 
saw  part  only  of  the  goods ;  the  rest  they  never  saw,  and  took 
the  list  «)f  them  from  the  defendants'  advertisement.  Whilst 
the  acts  of  the  plaintills  amounted  in  law  to  a  distress,  and  the 
acts  of  the  defendants  were  such  as  to  lay  the  foundation  of  an 
action,  there  was  no  impounding  or  otherwise  securing  of  the 
goods  distrained,  so  as  to  entitle  the  plaintiffs  to  an  action  for 
treble  damages  under  the  statute. 

Tlie  fourth  question  relates  to  the  sufficiency  of  the  proof 
that  the  goods  distrained  were  the  property  of  the  tenant. 
The  evidence  is,  that  a  short  time  [)revious  to  the  day  of  the 
distress,  the  tenant  had  given  in  the  property  to  the  sheriff  as 
his  property,  to  be  levied  on.  There  i*s  no  evidence  that  the 
ownership  of  the  goods  had  been  changed  in  the  meantime. 
They  seem  to  have  been  sold  as  the  tenant's  property,  and  the 
sheriff's  execution  and  levy  were  put  in  evidence  as  part  of 
tlie  defendant's  case.  Indeed,  the  tenant  testifies  that  the 
goods  belonged  to  Westcott,  his  father,  who  was  the  plaintiff 
in  execution,  and  the  sheriff^  and  there  is  no  proof  that  either 
of  these  persons  had  any  right  in  the  goods  except  under  the 
sheriff's  levy.  The  proof  of  the  tenant's  ownership  of  the 
goods  was  sufficient  to  justify  the  judge  in  directing  a  verdict. 

The  fifth  question  relates  to  the  amount  of  damages  recover- 
able. It  has  already  been  shown  that  the  plaintiffs  are  en- 
titled to  single  damages  only.  The  proof  is  that  the  goods 
distrained  were  of  a  value  equal  to  the  amount  of  the  rent. 
All  were  sold  by  the  defendant  except  a  bar-pump,  said  to  be 
worth  $130.  The  defendants  are  not  entitled  to  a  deduction 
for  tiie  value  of  the  j)ump.  They  were  wrong-doers,  and  their 
acts  were  such  as  to  justify  the  plaintiffs  in  giving  up  the  dis- 
tress and  holding  the  defendants  liable  for  the  consjequences. 
The  amount  the  plaintiffs  might  have  realized  out  of  their 
distress,  which  was  wrongfully  interrupted,  is  the  measure  of 
damages  in  such  eases.  Nor  can  the  defendants  be  allowed  a 
deduction  on  account  of  the  tenant's  right  of  exemption.     The 


380  NEW  JERSEY  SUPREME  COURT. 

Ck)wley  v.  Smyth. 

privilege  of  exemption  is  personal  to  the  tenant,  and  was  not 
claimed  by  him  in  the  mode  prescribed  by  the  statute.  Van 
Horn  V.  Goken,  12  Vroom  499,  504. 

The  sixth  question  presents  the  question  of  practice — 
whether  the  rule  to  show  cause  should  be  made  absolute  or  be 
discharged.  The  plaintiff  having  shown  substantial  grounds 
for  a  recovery^  and  the  only  error  in  the  verdict  being  in  the 
amount  of  the  damages,  if  the  plaintiffs  will  consent  to  accept 
single  damages  and  costs,  the  pleadings  should  be  amended  and 
judgment  be  entered  for  single  damages,  viz.,  the  amount  of 
rent  due  and  interest,  with  costs.  Firth  v.  Purvis,  5  T.  R. 
432;  Westervelt  v.  Demarest,  ante  pp.  37,  40.  Otherwise, 
the  rule  to  show  cause  should  be  made  absolute  for  excessive 
damages. 


JAMES  COWLEY  v.  ROBERT  SMYTH. 

In  an  action  for  deceit,  a  false  representation  without  a  fraudulent 
design  is  insufficient;  there  must  be  moral  fraud  in  the  misrepresenta- 
tion to  support  the  action. 

Where  the  proof  is  that  the  representation  was  false  to  the  defendant's 
knowledge,  the  scienter  as  well  as  the  falsehood  being  proved,  the  proof 
of  a  fraudulent  intent  is  regarded  as  conclusive.  Evidence  that  the 
defendant  intended  no  fraud  will  not  be  received,  and  the  jury  will  be 
instructed  to  find  for  the  plaintiff,  though  they  should  be  of  opinion 
that  the  defendant  was  not  instigated  by  u  corrupt  motive  of  gain  for 
himself,  or  bj'  a  malicious  motive  of  injury  to  the  plaintiff. 
Where  the  represenlalion  was  untrue,  but  was  not  false  to  the  defend- 
ant's knowledge,  and  he  has  added  to  his  representation  an  afSrmation 
that  he  made  the  representation  as  of  his  own  knowledge,  the  force  and 
effect  of  the  evidence  will  depend,  in  a  great  measure,  on  the  nature 
of  the  subject  matter  concerning  which  the  representation  was  made. 
If  such  a  representation  be  with  respect  to  a  specific  fact  or  facta  sus- 
ceptible of  exact  knowledge,  and  the  subject  matter  be  such  that  the 
affirmation  of  knowledge  is  to  be  taken  in  its  strict  sense,  .and  not 
merely  as  a  strong  expression  of  belief,  the  falsehood  of  the  representa- 
tion is  in  the  defendant's  affirmation  that  he  had  sufficient  knowledge 
to  vouch  for  the  truth  of  his  assertions,  and  that  being  untrue,  the 
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falsehood  would  be  wilful,  and  therefore  fraudulent.  But  where  the 
representation  is  concerning  a  condition  of  affairs  not  susceptible  of 
exact  knowledge,  such  as  representations  with  respect  to  the  credit  and 
solvency  of  a  third  person,  or  the  condition  and  solvency  of  a  financial 
institution,  the  assertion  of  knowledge  is  to  be  taken  as  meaning  no 
other  that!  a  strong  belief  founded  upon  what  appeared  to  the  defend- 
ant to  be  reasonable  and  certain  grounds.  In  such  a  case  the  question 
is  wholly  one  of  good  faith  :  the  defendant  may  avail  himself  of  any 
evidence  which  may  tend  to  show  good  faith  and  probable  grounds  for 
his  belief;  and  the  question  for  the  jury  will  be  whether  his  conduct 
was  bona  Jide  and  he  honestly  believed  that  his  representation  was  true. 

4.  In  a  suit  by  a  depositor  in  a  savings  bank  against  a  director,  for  deceit 
in  representing  that  the  bank  was  solvent  when  it  was  insolvent,  and 
that  the  bank  could  not  be  insolvent  without  his  knowledge,  as  he  was 
one  of  the  finance  committee,  there  being  no  evidence  that  the  de- 
fendant in  fact  knew  tl*e  embarrassed  condition  of  the  bank — Held — 

1.  That  an  instruction  to  the  .jury  "  that  if  the  defendant  asserted  the  fact 
as  to  the  condition  of  the  bank  as  of  his  own  positive  knowledge,  and 
did  not  in  fact  know  what  its  condition  was,  then  tiie  plaintiff,  acting 
upon  that,  and  being  injured,  would  be  entitled  to  recover,"  was  erro- 
neous; and, 

2.  That  it  should  have  been  left  to  the  jury  to  say  whether,  upon  the 
evidence,  the  defendant  made  the  representations  with  a  fraudulent 
purpose  to  deceive,  or  whether  he  made  them  in  good  faith  and  in  the 
honest  belief  that  they  were  true. 

5.  Haycraji  v.  Creas^y,  2  FmsI  92,  and  Taylor  v.  Ashlon,  11  M.  &  W.  401, 
approved  and  followed. 

On  case  certified  from  the  Hudson  Circuit. 

This  suit  was  brought  by  a  depositor  in  the  Mechanics'  and 
Laborers'  Savings  Bank  in  Jersey  City,  against  the  defendant, 
a  director  of  the  bank,  to  recover  damages  for  false  represen- 
tations made  by  the  defendant  as  to  the  solvency  and  condition 
of  the  bank,  whereby  the  plaintiff  was  induced  to  leave  in  the 
bank  money  he  had  on  deposit,  which  was  lost  by  reason  of 
the  subsequent  failure  of  the  bank. 

The  certificate  from  the  Circuit  presents  for  the  advisory 
opinion  of  this  court  the  question  whether  there  was  error  iu 
these  propositions  in  the  charge  to  the  jury  : 

1.  That  if  the  defendant  inade  the  representations  as  matter 
of  his  own  knowledge,  and  so  positively  asserted  that  he  knew 


382  NEW  JERSEY  SUPREME  COURT. 


Ck)wley  v.  Smyth. 


the  fact  to  be  as  he  represented,  and  the  fact  was  not  as  he 
represented,  although  he  may  not  have  known  them  to  be 
false,  and  the  plaintiff  acted  upon  the  representations,  they  not 
being  true,  and  suffered  damage,  the  plaintiff  may  recover. 

2.  That  if  he  asserted  the  fact  as  to  the  condition  of  the 
bank  of  his  own  positive  knowledge,  and  did  not  in  fact  know 
what  its  condition  was,  then  the  plaintiff,  acting  upon  that, 
and  being  injured,  would  be  entitled  to  recover. 

Argued  at  February  Term,  1884,  before  B^jasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Van  Syckel. 

For  the  plaintiff,  E.  8.  Cowles. 

For  the  defendant,  Bentley  &  Hartshorne. 

The  opinion  of  the  pourt  was  delivered  by 

Depue,  J.  This  action  is  an  action  on  the  case  for  deceit. 
There  is  a  distinction  between  relief,  either  affirmative  or -ile- 
fensive,  in  courts  of  equity,  on  the  ground  of  fraud,  and  the 
remedy  for  fraud  in  a  court  of  law.  Courts  of  equity  grant 
affirmative  relief  by  way  of  reformation  or  cancellation  of  in- 
struments, and  even  defensive  relief  in  proceedings  to  enforce 
an  obligation  or  liability,  on  the  ground  of  constructive  fraud, 
such  as  would  afford  no  relief  in  law,  especially  by  action  for 
deceit.  2  Pom.  Eq.,  §  872;  Arkright  v.  Newbold,  L.  R.,  17 
Ch.  Div.  302,  317,  330;  Redgrave  v.  Hurd,  20  Id.  1,  12. 
Reese  River  Silver  Mining  Co.  v.  Smith,  L.  R.,  4  H.  of  L.  Cas. 
64,  in  which  Lord  Cairns  held  that  "  if  persons  make  asser- 
tions of  facts  of  which  they  are  ignorant,  whelher  such  asser- 
tions are  true  or  untrue,  they  become,  in  a  civil  point  of  view, 
as  responsible  as  if  they  had  asserted  that  which  they  knew  to 
be  untrue,"  is  an  instance  of  equitable  relief  by  way  of  rescis- 
sion. The  bill  was  filed  l)y  a  subscriber  for  stock  to  be  relieved 
from  a  subscription  induced  by  false  representations  as  to  tlie 
property  of  the  corporation.  In  that  case,  as  appears  in  the 
report  in   L.   R ,  2   Ch.   App.  604,  the  directors   issued  the 
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prospectus  containing  the  false  statement  on  tlie  faith  of  rep- 
resentations of  the  vendor  of  the  property  and  without  any 
knowledge  of  their  untruth,  and  a  sub^icriber  for  stock,  who 
was  misled  by  the  representations,  was  relieved  in  equity  from 
his  subscription.     The  doctrine  of  equitable  estoppel,  or  estop- 
pel in  pais,  which  has  been  adopted  by  courts  of  law  from  the 
courts  of  equity,  also   presents  considerations  which   do  not 
apply  to  an  action  for  deceit.     The  theory  on  which  that  doc- 
trine is  founded  is  that  a  party  should  not  be  allowed  to  re- 
tract an  admission  or  affirmation  which  was  intended  to  influ- 
ence the  conduct  of  anotlier,  if  the  retraction  would  materially 
injure  the  latter.     PhilUpshurg  Bank  v.  Falmer,  2  Vroom  52, 
55  ;  Campbell  v.  Nichols,  4  Id.  81,  87.     The  cases  which  hold 
that   an    agent  who,  without   competent   authority,   induces 
another  to  contract  with  him  as  the  agent  of  a  third  party,  is 
liable  in  damages  without  regai'd  to  his  moral  innocence  in  the 
supposition  that  he  had  the  authority  he  assumed  to  have,  also 
rest  on  a  special  ground— on  the  ground  of  an  implied  war- 
ranty of  authority.     Randall  v.  Trimen,  16  C  B.  786;   Col- 
len  V.  Wright,  S  E.  &  B.  647,  656  ;  Richardson  v.  WUliamson, 
L.  R.,  6   Q.  B.  276,  279 ;    Weeks  v.  Propert,  L.  R.,  8  C.  P. 
427.     The  observation  of  Lord  Hatherly  that  "  if  a  man  mis- 
represents a  fact,  to  that  fact  he  is  bound  if  any  other  person, 
misled  by  such   misrepresentation,  acts  upon  it  and  thereby 
sutFers  damage,"  was  made  with  respect  to  cases  of  this  kind. 
Beatlie  v.  Lord  Ebury,  L.  R.,  7  H.  of  L.  Cas.  102,  130. 

The  action  of  deceit,  to  -recover  damages  for  a  false  and 
fraudulent  representatiou,  differs  in  principle  from  the  cases 
that  have  been  referred  to.  In  such  an  action  a  false  repre- 
sentation, without  a  fraudulent  design,  is  insufficient.  There 
must  be  moral  fraud  in  the  misrepresentation  to  support  the 
action.  Pasley  v.  Freeman,  3  T.  R.  51,  and  Haycrafi  v. 
Greasy,  2  East  92,  are  the  leading  cases  on  this  subject.  Both 
of  these  cases  were  decided  by  a  divided  court.  In  Paisley  v. 
Freeman  the  question  arose  on  a  motion  in  arrest  of  judgment. 
The  count  in  the  declaration  which  gave  rise  to  the  motion 
averred  that  the  defendant,  '*  intending  to  deceive  and  defraud 
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the  plaintiffs,  did  wrongfully  and  deceitfully  encourage  the 
plaintiffs  to  sell  and  deliver  to  one  J.  C  F.  divers  goods 
*  *  *  upon  trust,  and  did  for  that  purpose  *  *  * 
falsely,  deceitfully  and  fraudulently  assert  and  affirm  to  the 
plaintiffs  that  the  said  J.  C  F.  *  *  *  was  a  person 
safely  to  be  trusted  and  given  credit  to,  and  did  thereby 
falsely,  fraudulently  and  deceitfully  cause  and  procure  the 
plaintiffs  to  sell  and  deliver  the  said  goods  *  *  *  upon 
trust  and  credit  to  the  said  J.  C.  F."  The  count  also  con- 
tained an  averment  that  J.  C.  F.  was  not  a  person  safely  to 
be  trusted  and  given  credit  to,  and  that  the  defendant  well 
knew  the  same.  The  court  held  that  a  false  affirmation,  made 
with  intent  to  defraud  the  plaintiff,  whereby  the  plaintiff  re- 
ceives damage,  is  the  ground  of  an  action  upon  the  case  in  the 
nature  of  deceit,  and  that  as  a  matter  of  [Aeadlng,  fraudulenter 
without  sciens,  or  sciens  without  fraudulenter ,  would  be  suffi- 
cient, but  that  the  fraud  must  be  proved.  Haycraft  v.  Creasy 
was  before  the  court  on  a  rule  for  a  new  trial,  after  a  verdict 
for  the  plaintiff.  In  that  case  the  defendant,  to  an  inquiry  by 
the  plaintiff  concerning  the  credit  of  another,  made  the  repre- 
sentation that  the  party  might  safely  be  credited,  and  that  he 
spoke  this  from  his  own  knowledge  and  not  from  hearsay. 
The  court  (Gross,  Lawrence  and  Le  Blanc,  JJ.,  Lord  Kenyoa 
dissenting,)  held  that  the  action  could  not  be  maintained,  it 
appearing  that  the  representation  was  made  by  the  defendant 
bona  fide  and  with  a  belief  of  the  truth  of  it.  Gross,  J.,  said, 
"  It  is  true  that  he  [the  defendant]  asserted  his  own  knowledge 
upon  the  subject ;  but  consider  what  the  subject  matter  was 
of  which  that  knowledge  was  predicated.  It  was  concerning 
the  credit  of  another,  which  is  a  matter  of  opinion.  When  he 
used  these  words,  therefore,  it  is  plain  that  he  meant  only  to 
convey  his  strong  belief  in  her  credit,  founded  upon  the  means 
he  had  of  forming  such  opinion  and  belief.  There  is  no  reason 
for  us  to  suppose  that,  at  the  time  of  making  those  declara- 
tions, he  meant  to  tell  a  lie  and  mislead  the  plaintiff.''  Law- 
rence, J.,  said,  "The  question  is  whether,  if  a  person  asserts 
that  he  knows  such  a  one  to  be  a  person  of  fortune,  and  the 
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fact  be  otherwise,  although  the  party  making  the  assertion  be- 
lieved it  to  be  true,  an  action  will  lie  to  recover  damages  for 
an  injury  sustained  in  consequence  of  such  misrepresentation. 
*  *  *  Stress  has  been  laid  on  the  defendant's  assertion  of 
his  own  knowledge  of  the  matter;  but  persons  in  general  are 
in  the  habit  of  speaking  in  this  manner  without  understanding 
knowledge  in  tiie  strict  sense  of  the  word  in  which  a  lawyer 
would  use  it.  *  *  *  In  order  to  support  the  action  the  rep- 
resentation must  be  made  malo  animo.  It  is  not  necessary  that 
the  party  should  gain  anything  for  himself  by  it.  If  he  make 
it  with  a  malicious  intention  that  another  should  be  injured  by 
it,  he  shall  make  compensation  in  damages.  But  there  must 
be  something  more  than  misapprehension  or  mistake."  Le 
Blanc,  J.,  said,  "  By  fraud  I  understand  an  intention  to  de- 
ceive. Wheiher  it  be  from  any  expectation  of  advantage  to 
the  party  himself,  or  from  ill  will  towards  tiie  other,  is  im- 
material. The  question  here  is  whether  the  defendant's  say- 
ing that  which,  critically  and  accurately  speaking,  was  not  true, 
but  not  having  said  it  with  intention  to  deceive,  brings  this  case 
wiihin  Paisley  v.  Freeman.     I  think  not." 

The  Court  of  Queen's  Bench  departed  from  the  doctrine  of 
Haycraft  v.  Creasy  in  two  cases,  and  held  that  an  action  at 
law  might  be  maintained  for  false  representations,  though  there 
was  neither  fraud  nor  negligence.  Fuller  v.  Wilson,  3  Q.  B. 
57;  Evans  v.  Collins,  5  Id.  804.  But  Wilson  v.  Fuller  was 
reversed  on  error,  (3  Q.  B.  68,  1009,)  and  the  question  was 
finally  set  at  rest  in  the  English  courts  in  Taylor  v.  Ashton^ 
11  M.  &  W.  401,  and  Ormrod  v.  Huth,  14  Id.  651.  In  Tay- 
lor V.  Ashton  the  suit  was  against  the  directors  of  a  banking 
company  for  publishing  a  false  report  of  the  condition  of  the 
bank.  The  report  had  been  prepared  by  the  officers  of  the 
company,  and  adopted  at  a  meeting  of  the  directors.  The 
judge  charged  the  jury  that  they  must  be  satisfied  that  a 
fraud — that  is,  a  moral  fraud — had  been  committed  by  the 
defendants.  The  jury,  under  this  instruction,  found  for  the 
defendants,  stating,  at  the  same  time,  that  the  defendants  had 
been  guilty  of  gross  and  unpardonable  negligence  in  publish- 
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ing  the  report.  On  motion  for  a  new  trial  the  court  held  that 
an  untrue  representation  made  for  a  fraudulent  purpose  would 
sustain  an  action  for  deceit ;  that  it  was  not  necessary  to  show 
that  the  defendants  knew  the  representation  to  be  false  if  it 
was  made  for  a  fraudulent  purpose,  and  that  the  proper  ques- 
tion was  left  to  the  jury.  In  delivering  the  judgment  of  the 
court,  Parke,  B.,  said,  "  It  was  contended  that  it  was  not 
necessary  that  moral  fraud  should  be  committed  in  order  to 
render  tliese  persons  liable;  *  *  *  that  the  jury  found 
the  defendants  not  guilty,  but,  at  the  same  time,  expressed 
their  opinion  that  the  defendants  had  been  guilty  of  gross  negli- 
gence, and  that  that,  accompanied  with  a  damage  to  the  plain- 
tiff, *  *  *  would  be  sufficient  to  give  him  a  right  of 
action.  From  this  proposition,"  the  learned  judge  added, 
*'  we  entirely  dissent,  because  we  are  of  opinion  that,  independ- 
ently of  contract,  no  one  can  be  made  responsible  for  a  repre- 
sentation unless  it  he  fraudulently  made."  In  Ormrod  v.  Huth 
the  action  was  in  case  for  false  representations.  The  suit 
arose  upon  a  sale  of  cotton  by  sample — the  cotton  delivered 
not  being  equal  in  quality  with  the  sample.  The  plaintiff's 
counsel  contended  that  the  delivery  of  samples  not  correspond- 
ing with  the  bulk  was  a  false  representation  of  the  quality 
of  the  cotton,  which  must  be  considered,  in  point  of  law,  as 
fraudulent,  as  being  the  stntetnent  of  a  fad  ivhic/i  the  pdrty 
making  it  did  not  know  to  be  true.  The  judge  directed  the 
jury  that  unless  they  could  see  grounds  for  inferring  that  the 
defendants  or  their  brokers  were  acquainted  with  the  fraud 
that  had  been  practiced  in  the  packing,  or  hud  acted  in  the 
transaction  against  good  faith  or  with  a  fraudulent  purpose, 
tiie  defendants  were  entitled  to  a  verdict.  On  error  the  Court 
of  Exchecjuer  Chamber  sustained  the  charge  of  the  judge. 
Tindal,  C.  J.,  delivering  the  opinion  of  the  court,  said  that 
*'  the  rule  to  b  •  deduced  from  all  the  cases  appears  to  us  to  be 
that  where,  upon  the  sale  of  goods,  the  purchaser  is  satisfied 
without  requiring  a  warranty,  he  cannot  recover  upon  a  mere 
representation  of  the  quality,  *  *  *  unless  he  can  show 
that  the  representation  was  bottomed  in  fraud.     If,  indeed, 
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the  representation  was  false  to  the  knowledge  of  the  party 
making  it,  this  would,  in  general,  be  conclusive  evidence  of 
fraud ;  but  if  the  representation  was  honestly  made,  and  be- 
lieved at  the  time  to  be  true  by  the  party  making  it,  though 
not  true  in  point  of  fact,  we  think  it  does  not  amount  to  fraud 
in  law."  The  English  courts  have  considered  these  decisions 
as  a  finality,  and  it  is  now  there  settled  that  there  can  be  no 
fraud  without  dishonest  intention — no  sucii  fraud  as  was 
formerly  termed  legal  fraud.  1  Benj.  on  Sales  {Col-bin's  ed.), 
§  638. 

The  American  cases,  as  might  be  expected  of  a  subject  so 
prolific  of  decisions,  are  not  altogether  harmonious,  Mr.  Pom- 
eroy,  speaking  of  the  cases  I  have  cited  from  the  Queen's 
Bench  as  holding  that  a  representation,  false  in  fact,  if  acted 
upon,  would  support  an  action,  and  that  the  defendant's  lia- 
bility was  independent  of  his  knowledge  or  ignorance  of  its 
actual  falsity,  says,  "  This  theory  admitted  the  possibility  of 
fraud  at  law  where  there  was  no  moral  delinquency.  It  de- 
nied that  moral  wrong  was  an  essential  element  in  the  legal 
conception  of  fraud.  The  same  view  was  for  a  time  accepted 
and  adopted  by  a  considerable  number  of  decisions  in  different 
American  states.  These  cases  have,  however,  been  overruled, 
and  the  theory  itself  abandoned  in  England,  and  generally,  if 
not  universally,  throughout  the  states  of  our  own  country.  It 
is  now  a  settled  doctrine  of  the  law  that  there  can  be  no  fraud, 
misrepresentation  or  concealment  without  some  moral  delin- 
quency. There  is  no  actual  legal  fraud  which  is  not  also  a 
moral  fraud."  2  Pmn.  Eq.,  §  884.  The  English  and  Ameri- 
can cases  are  fully  cited  in  the  notes  to  Paisley  v.  Freemim,  2 
Sm.  Lead.  Cas.  176-186.  They  have  placed  the  law  on  tliis 
subject  where  it  was  put  by  Paisley  v.  Freeman  and  Haycraft 
V.  Creasy,  and  have,  I  think,  upon  principle  as  well  as  by  the 
great  weight  of  authority,  established  the  law  on  the  rational 
basis  that  in  the  action  for  deceit,  moral  fraud  is  essential  to 
furnish  a  ground  of  action. 

The  principle  on  which  the  action  for  deceit  is  founded 
beinu-  ascertained,  the  next  consideration  is  with  respect  to  the 
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proof  and  the  proper  instructions  upon  the  evidence;  forj. 
whatever  the  character  of  the  evidence  may  be — whether  it 
consists  of  knowledge  of  the  falsity  of  the  representation  or 
some  other  fraudulent  device  intended  for  the  purpose  of  de- 
ception— the  evidence  must  be  submitted  to  the  jury  under 
proper  instructions.  And  I  think  much  of  the  apparent  con- 
flict in  the  cases  has  arisen  from  the  failure  to  discriminate 
between  the  issue  to  be  proved  and  the  force  and  effect  of  the 
evidence  presented. 

The  simplest  form  in  which  the  question  of  ihe  sufficiency 
of  proof  arises  is  where  the  proof  is  that  the  representation  was 
false  to  the  defendant's  knowledge.  The  scierder  as  well  as 
the  falsehood  being  proved,  proof  of  the  fraudulent  intent  is^ 
regarded  as  conclusive.  Evidence  that  the  defendant  intended 
no  fraud  will  not  be  received,  and  the  jury  will  be  instructed 
to  find  for  the  plaintiff,  though  they  should  be  of  opinion  that 
the  defendant  was  not  instigated  by  a  corrupt  motive  of  gain 
for  himself,  or  by  a  malicious  motive  of  injury  to  the  plain- 
tiff. Foster  v.  Charles,  6  Blng.  396;  S.  C,  7  Id.  105.; 
Polhill  V.  Walter,  Z  B.  &  Ad.  114;  and  Mylne  v.  Marwood, 
\b  C  B.  778,  are  cases  of  this  kind.  In  each  of  these  cases 
the  proof  was  that  the  representation  was  false  to  the  knowl- 
edge of  the  defendant.  The  jury  added  to  its  fiuding  an  ex- 
pression of  opinion  that  there  was  no  fraudulent  intent,  but 
the  court  nevertheless  entered  judgment  for  the  plaintiff  on 
the  ground  that  a  wilful  falsehood  was  a  fraud.  The  language 
of  Lord  Campbell  in  Wilde  v.  Gibson,  1  H.  of  L.  Cas.  605, 
633,  was  directed  to  cases  of  this  aspect;  and  Jessel,  M.  R., 
in  a  case  where  it  was  proved  that  the  representation  was  un- 
true to  the  defendant's  knowledge,  refused  to  receive  evidence 
that  he  in  fact  believed  it  to  be  true.  Hine  v.  Campion,  L. 
R.,  7  Ch.  Div.  344. 

In  other  cases  of  actionable  frauds,  the  probative  force  and 
effect  of  the  evidence  to  establish  (he  fraudulent  intent  will 
depend  upon  the  circumstances  of  the  particular  case.  This 
question  is  presented  in  a  complex  form  where  the  defendant 
has  added  to  a  representation — which  turns  out  to  be  untrue, 
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but  was  not  false  to  his  knowledge— an  affirmation  that  he 
made  the  representation  as  of  his  own  knowledge.     In  such 
cases  the  force  and  effect  of  the  evidence  will  depend,  in  a 
great  measure,  upon  the  nature  of  the  subject  concerning  which 
the  representation  was  made.     If  it  he  with  respect  to  a  spe- 
cific fact  or  facts  susceptible  of  exact  knowledge,  and  the  sub- 
ject matter  be  such  as  that  the  affirmation  of  knowledge  is  to 
■be  taken  in  its  strict  sense,  and  not  merely  as  a  strong  expres- 
sion of  belief,  the  falsehood  in  such  a  representation  lies  in  the 
<lefendant's  affirmation  that  he  had  the  requisite  knowledge  to 
'vouch  for  the  truth  of  his  assertions,  and  that  being  untrue, 
the  falsehood  would  be  wilful  and  therefore  fraudulent.     But 
where  the  representation  is  concerning  a  condition  of  affiiirs 
not  susceptible  of  exact  knowledge,  such  as  representations 
with  respect  to  the  credit  and  solvency  of  a  third  person,  or 
the  condition  or  credit  of  a  financial  institution,  the  assertion 
of  knowledge,  as  was  held  in  Haycraft  v.  Creasy,  "  is  to  be 
taken  secundum  subjectam  materiam,  as  meaning  no  other  than 
a  strong  belief  founded  upon  what  appeared  to  the  defendant 
to  be  reasonable  and  certain  grounds."     In  such  a  case  the 
question  is  wholly  one  of  good  faith.    The  form  of  the  affirma- 
tion  will  cast  the  burden   of   proof   on   the  defendant,  but 
when  the  evidence  is  in,  the  issue  is  whether  the  defendant 
hcmestly  believed  the  representation  to  be  true.     In  support  of 
such  an  issue  the  defendant  may,  by  way  of  exculpation,  re- 
sort to  evidence  not  admissible  in  actions  for  other  kinds  of 
deceit.     He  may,  as  in  Haycraft  v.  Creasy,  give  evidence  that 
the  person  whose  ability  he  affirmed  lived  in  a  style,  and  with 
such  appearances  of  property  and  means,  as  gave  assurances 
of  affluence.     He  may  give  in  evidence  the  information  he 
had  upon  the  subject,  {Shrewsbury  v.  Blount,  2  M.  &  G.  475,) 
■and  show  the  general  reputation  for  trustworthiness  of  the 
person  whose  credit  he  affirmed.     Sheen  v.  Bumpsted,  2  H.  & 
C.  193.     In  fine,  he  may  avail  himself  of  any  evidence  which 
may  tend  to  show  good  faith  or  probable  grounds  for  his  be- 
lief leaving  the  question  to  be  determined,  upon  all  the  evi- 
•dence,  whether  his  conduct  was  bona  fide — whether,  at  the 


390  NEW  JERSEY  SUPREME  COURT. 

Cowley  V.  Smyth. 

time  he  made  the  representation,  he  honestly  believed  that  his- 
representation  was  true. 

Tlie  Massachusetts  cases  cited  to  support  the  instruction 
certified  to  the  court  admit  the  distinction  I  have  referred  to. 
In  Tryon  v.  Whitmarsh,  1  Mete.  1,  which  was  an  action  for 
false  and  fraudulent  representations  as  to  the  credit  of  third 
persons,  whereby  the  plaintiffs  were  induced  to  give  them, 
credit,  a  verdict  for  the  plaintiffs  was  set  aside  for  the  reason 
that  the  judge  should  have  instructed  the  jury  that  the  de- 
fendant would  not  be  liable  if  they  were  of  opinion,  from  the 
evidence,  that  he  gave  an  honest  opinion,  and  believed  that 
the  persons  recommended  were  trustworthy.  In  Hazard  v. 
Irwin,  18  Pick.  96,  the  false  representation  was  by  a  vendor, 
on  the  sale  of  an  engine,  with  respect  to  its  condition.  He 
made  the  representation  as  of  his  own  knowledge.  The  con- 
dition of  the  engine  was  a  fact  the  vendor  could  easily  have 
ascertained.  The  court,  (Shaw,  C.  J.,)  cited  Haycraft  v. 
Creasy,  and  distinguished  it  from  the  case  in  hand  in  that  the 
subject  matter  of  the  representation  was  "  one  of  fact  in  re- 
spect to  which  a  person  can  have  precise  and  accurate  knowl- 
edge, and  in  respect  to  which,  if  he  speaks  of  his  own  knowl- 
edge, and  has  no  such  knowledge,  his  affirmation  is  essentially 
false."  In  Page  v.  Bent,  2  Mete.  371,  the  false  representation 
was  in  relation  to  the  nature  and  amount  of  the  as.sets  as- 
signed by  the  defendants.  The  condition  and  amount  of  the 
a.s8ets  were  peculiarly  within  the  knowledge  of  the  defendants. 
The  court,  (Shaw,  C.  J.,)  said,  "The  principle  is  well  settled 
that  if  a  person  make  a  representation  of  a  fact  as  of  his  own 
knowledge,  in  relation  to  a  subject  matter  susceptible  of 
knowledge,  and  such  representation  is  untrue,  *  *  *  it  is 
a  fraud  and  deceit  for  which  the  party  making  it  is  responsible. 
♦  *  *  But  in  a  matter  of  opinion,  judgment  or  estimate,, 
if  he  states  a  thing  of  his  own  knowledge,  if  he  in  fact  be- 
lieves it,  and  it  is  not  intended  to  deceive,  it  is  not  a  fraud,  al- 
though the  matter  misstated  is  not  true.  The  reason  is  that  it 
is  apparent  from  the  subject  matter  that  what  is  thus  stated  as 
knowledge  must  be  considered  and  understood  by  the  party  to 
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whom  it  is  addressed  as  an  expression  of  strong  belief  only, 
because  it  is  a  subject  of  which  knowledge,  in  its  strict  sense, 
cannot  be  had."  In  Stone  v.  Denny,  4  Mete.  151,  the  action 
was  on  a  false  representation  on  a  sale  of  property  made  by 
the  defendant,  on  a  schedule  exhibited  which  he  represented 
as  correct  of  his  own  knowledge.  Dewey,  J.,  in  his  opinion, 
referred  to  the  Massachusetts  cases  and  said,  "  From  an  exam- 
ination of  those  cases  and  others  bearing  upon  the  question,  I 
apprehend,  however,  that  it  will  be  found  that  no  real  change 
has  been  sanctioned  in  the  great  and  leading  principles  of  law 
applicable  to  cases  of  deceit,  and  that  now,  as  formerly,  to 
charge  a  party  in  damages  for  a  false  representation,  *  *  * 
it  must  ap[)ear  that  it  was  made  with  a  fraudulent  intent,  or  was 
a  wilful  falsehood."  The  illustration  he  gives  is  "of  one  as- 
serting as  of  his  own  knowledge-  a  matter  of  which  he  has  no 
knowledge,  nor  any  sufficient  ground  for  making  the  asser- 
tion." The  subsequent  observation  of  the  learned  judge, 
"  that  if  one  positively  affirms  a  fact  as  of  his  own  knowledge, 
and  his  affirmation  is  false,  his.  representation  is  deemed  fraud- 
ulent," is  unobjectionable  as  applied  to  the  facts  of  that  case, 
where,  because  of  the  subject  matter  of  the  representation,  the 
affirmation  of  knowledge  was  to  be  taken  in  its  strict  sense, 
and  not  as  only  a  strong  expression  of  belief. 

The  principle  adjudged  in  Hay  craft  r.  Creasy  is  applicable 
to  actions  against  directors  for  false  and  fraudulent  represen- 
tations concei-ning  the  financial  condition  of  the  institutions  iti 
their  charge.  It  was  so  applied  in  Taylor  v.  Ashton,  which 
has  become  a  leading  case  in  the  English  law.  The  affairs  of 
such  an  institution  must  necessarily  be  entrusted  to  executive 
officers  and  subordinate  agents,  and  the  directors  generally 
cannot  know,  and  have  not  the  requisite  ability  to  learn,  by 
their  own  efforts,  the  exact  condition  of  the  affairs  of  the  com- 
pany, and  it  has  been  found  that  no  vigilance  on"  their  part 
lias  been  adequate  to  protect  these  institutions  from  frauds  and 
peculations  covered  up  and  concealed  by  false  entries  and  false 
reports.  A  representation  by  a  director  that  the  institution  is 
in  a  sound  and  solvent  condition  within  his  own  knowledge 
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possesses  the  legal  characteristics  of  the  like  representation  as 
to  the  credit  and  financial  ability  of  a  tiiird  person,  such  as  was 
before  the  court  in  Haycraft  v.  Creasy,  and  it  must  be  subject 
to  the  same  legal  rule. 

The  facts  on  which  this  case  was  founded  were  these  :  the 
plaintiff  was  a  depositor  in  the  bank.  About  the  1st  of 
August,  1878,  there  was  a  rumor  in  circulation  affecting  the 
condition  of  the  bank.  The  defendant  was  one  of  the  directors 
of  the  bank,  and  a  member  of  tiie  finance  committee.  The 
plaintiff,  having  heard  the  rumor,  went  to  the  defendant  and 
told  him  of  the  rumor  in  circulation,  and  that  he  was  a  de- 
positor and  did  not  want  to  lose  his  money,  and  proposed  to 
take  it  out.  The  defendant  said,  "  It  can't  be  so,  unknown  to 
me  and  Mr.  Monks.  We  are  on  the  finance  committee. 
There  can  be  nothing  wrong  with  that  bank  unknown  to  me 
and  Mr.  Monks.  Don't  believe  any  of  these  false  reports; 
believe  me  ;  take  my  word  for  it.  The  bank  is  good,  paying 
six  per  cent. — the  best  in  the  state.  If  all  that  is  in  Jersey 
tells  you  the  bank  is  bad,  dou't  believe  it  till  I  tell  you." 
He  also  said  "  there  was  a  surplus  of  over  $6000  after  the 
dividends  were  paid."  The  bank  continued  to  pay  all  de- 
mands down  to  November  1st,  1878,  when  it  went  into  the 
hands  of  a  receiver.  It  was  insolvent  on  the  1st  of  August, 
1878,  when  these  representations  were  alleged  to  have  been 
made. 

The  defendant  was  a  director  of  the  bank  from  June  8th, 
1869,  until  its  suspension  in  November,  1878,  and  a  member 
of  the  finance  committee  from  November  19th,  1877.  The 
duties  of  the  finance  committee  were  to  attend  to  all  applica- 
tions for  loans,  and  to  look  after  the  investing  of  the  com- 
pany's funds.  The  general  charge  and  government  of  the 
bank  devolved  upon  the  executive  committee,  of  which  the 
defendant  was  not  a  member.  There  was  no  evidence  that 
the  defendant  had  actual  knowledge  of  the  condition  of  the 
bank.  On  the  contrary,  the  proof  was  that  at  a  regular  meet- 
ing of  the  directors,  on  the  31st  of  May,  1877,  the  president 
read  his  statements,  showing  a  surplus  of  $6000,  and  a  motion 
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was  adopted  declaring  a  dividend  of  six  per  cent.  The  next 
regular  meeting  was  on  the  19th  of  November,  1877.  It  ap- 
pears by  the  minutes  that  a  statement  of  the  assets  and  liabili- 
ties was  read  in  detail,  and  a -dividend  of  six  per  cent,  per 
annum  was  declared  for  the  six  months  ending  October  31st, 
1877.  On  May  30th,  1878,  another  meeting  of  directors  was 
held,  at  which  the  minutes  of  the  last  meeting  were  read  and 
approved,  and  a  dividend  at  the  rate  of  six  per  cent,  for  the 
six  months  ending  April,  1878,  was  declared.  All  these  divi- 
dends were  credited,  and  were  paid  to  such  of  the  depositors 
as  presented  their  books.  The  defendant  was  present  at  each 
of  these  meetings  of  the  directors. 

On  these  facts  the  defendant  was  not  entitled  to  the  non- 
suit he  asked  for ;  but  he  was  entitled  to  a  different  instruc- 
tion to  the  jury.  The  case  cannot  be  distinguished  from  Hay- 
craft  V.  Creasy  and  Taylor  v.  Ash  ton,  and  it  should  have  been 
left  to  the  jury  to  say  whether,  upon  the  evidence,  the  defend- 
ant made  the  representations  with  a  fraudulent  purpose  to  de- 
ceive, or  whether  he  made  them  in  good  faith  and  in  the 
honest  belief  that  they  were  true. 

There  will  be  a  certificate  accordingly. 


TITUS  &  SCUDDER  v.  THE  CAIRO  AND  TULTON  RAILROAD 
COMPANY. 

1.  Except  where  a  known  usage  of  trade  justifies,  or  necessity  requires, 
the  employment  of  snbagents,  an  agent  whose  powers  and  duties  in- 
volve personal  trust  and  confidence  and  the  exercise  of  judgment  and 
discretion,  cannot,  without  autliority  from  his  principal,  delegate  to 
anotiier  the  confidence  and  discretion  reposed  in  him.  Having,  by 
his  own  judgment  and  discretion,  determined  what  should  be  done,  he 
may  authorize  another  to  perform  the  ministerial  acts  necessary  to  carry 
into  eflect  tiie  purposes  of  his  employment,  but  he  cannot  turn  his 
principal's  business  over  to  the  judgment  and  discretion  of  another,  and 
bind  his  principal  by  the  acts  and  conduct  of  the  latter. 
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2.  Knowledge  by  the  principal  of  the  unauthorized  act  of  the  agent  in 
assuming  to  make  a  contract  for  hini,  which  the  agent  had  no  power 
to  make,  is  essential  to  a  ratification  of  the  agent's  act.  If  the  agent 
fraudulently  misrepresented  his  authority,  and  the  principal  has  re- 
ceived the  avails  of  the  fraud  without  knowledge  of  the  agent's  fraudu- 
lent conduct,  the  remedy  of  the  party  injured  against  the  principal  ia 
not  upon  the  contract  in  damages,  but  by  rescission  of  the  contract  and 
suit  for  the  consideration  paid. 

3.  A  railroad  company  contracted  with  P.  and  G.  for  the  construction  of 
its  road,  the  first  section  of  which  was  to  be  completed  on  or  before 
May  1st,  1869.  The  consideration  to  be  paid  for  the  work  was  {inler 
alia)  $23,000  per  mile  in  the  company's  bonds,  to  be  issued  to  the  con- 
tractors on  the  completion  of  each  twenty  miles  of  the  road,  and  $7000 
per  mile  of  the  company's  paid-up  capital  stock.  The  contract  also 
provided  that  if  the  contractors  should  desire  the  issue  and  delivery 
of  bonds  in  advance  of  the  payments  for  work  done,  for  the  purpose  of 
the  more  rapid  completion  ofnhe  work,  the  company  should  deliver  the 
same  in  sufficient  amounts,  on  satisfactory  security  being  given  there- 
for. P.  and  G.,  the  contractors,  by  a  personal  contract  between  them 
for  a  division  of  the  profits  to  be  realized  from  the  contract,  agreed 
that  G.  should  receive  for  his  sliare  $3000  of  the  company's  bonds  and 
$2000  of  its  stock  for  each  mile  of  railroad  constructed  and  paid  for 
under  the  construction  contract,  and  that  the  president  of  the  railroad 
company  be  autliorized  and  requested  to  deliver  to  G.  or  his  order 
the  said  bonds  and  stock  as  fast  and  whenever  issued  under  the  con- 
struction contract.  The  president  of  the  company  approved  of  thi» . 
latter  contract,  and  agreed  that  the  bonds  and  stock  would  be  issued 
accordingly.  G.  agreed  with  the  plaintiffs  to  sell  them,  for  the  con- 
sideration paid  of  $5000,  twenty-five  of  the  company's  bonds  of  $1000 
eaoli,  and  gave  them  orders  on  the  president  of  the  company  for  the 
delivery  to  them  of  said  bonds  out  of  the  first  issue  of  bonds  thereafter 
to  be  made  under  llie  personal  contract  between  P.  and  G.  The  presi- 
dent accepted  these  orders.  No  work  was  done  by  P.  and  G.  under 
the  construction  contract,  and  on  May  20tli,  1870,  the  company  an- 
nulled the  construction  contract  for  the  default  of  the  contractors  in  not 
proceeding  witli  the  work.     In  an  action  against  the  company — Held — 

1.  That  the  company's  contract  with  the  plaintiffs  by  the  acceptances 
being  for  the  delivery  of  the  bonds  on  a  contingency,  the  plaintiffs 
could  not  recover  without  showing  that  the  contingency  had  happened 
or  that  itii  performance  wa.s  prevented  by  an  act  of  the  company  which 
was  wrongful  and  without  legal  justification. 

2.  That  bonds  delivered  by  the  president  to  P.  and  G.,  to  enable  them 
to  sell  their  contract,  and  without  security  being  given  therefor,  were  not 
bonds  issued  under  the  contract  within  the  meaning  of  the  orders  and 
acceptances. 
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3  That  tlie  company  was  nol,  by  the  approval  of  the  personal  con- 
tract between  P.  and  C}.,  nor  by  the  acceptances  concluded  from  an- 
nulling the  construction  contract  for  the  default  of  the  contractors  m 
not  proceeding  with  the  work,  and  that  there  had  been  such  failure  of 
the  contractors  in  perforiu^ince  of  their  contract  as  justified  the  com- 
pany in  annulling  the  contract  by  the  resolution  of  May  20lh,  1870. 


TIlis  action  was  brouglit  to  recover  damages  for  the  failure 
to  deliver  bonds  of  the  Cairo  and  Fulton  Railroad  Company. 
Titus  &  Scudder  negotiated,  in  the  winter  of  1867-68,  with  one 
Columbus  B.  Guthrie,  for  the  purchase  of  twenty-five  of  the 
company's  bon.ls  of  IjJIOOO  each  for  the  sum  of  ;$5000.  The 
bonds  not  having  been  delivered  on  demand,  Titus  &  Scudder 
sued  the  company  for  damages  for  non-delivery. 

The  company,  on  the  20th  of  June,  1867,  entered  into  a 
contract  with    Joseph   C.    Potts  and  Columbus  B.  Guthrie, 
known  by  the  firm  name  of  Joseph  C.  Potts  &  Co.,  for  the 
construction  of  its  railroad  from  the  Missouri  boundary  to  the 
Arkansas  river,  a  distance  of  about  one  hundred  and  sixty-one 
miles.     The  contract  was  in  writing  and  under  seal,  between 
Potts  and  Guthrie  of  the  first  part,  and  the  Cairo  aud  Fultoa 
Railroad  Company  of  the  second  part.     It  provided  for  the 
construction  of  the  road  in  sections  as  follows :  twenty  miles 
before  January  1st,  1869;  thirty  miles  before  January  Ist, 
1870;  thirty-three  miles  before  January  1st,  1871,  and  the 
remainder  before  January   1st,  1876.     For  the  work  to  be 
done  the  company  agree.1  to  pay  $40,000  per  mile,  payable  as 
follows:  (1)  $10,000  per  mile  in  the  eight  per  cent,  bonds  of 
the  State  of  Arkansas,  to  be  issued  pursuant  to  an  act  of  the 
legislature  entitled  "An  act  loaning  the  faith  and  credit  of  the 
state  in  aid  of  the  construction  of  railroads,"  to  be  paid  to  the 
contractors  as  fast  and  whenever  the  same  could  be  procured 
"upon  work  done  by  them  in  compliance  with  the  terms  of 
said  act;"  (2)  §23,000  per  mile  in  the  seven  per  cent,  land- 
grant  bonds  of  the  company,  of  the  first  issue  of  $5,000,000, 
payable  in  twenty-five  years  from  November  1st,  1867;  (3) 
$7000  per  mile  in  the  paid-up  capital  stock  of  the  company. 
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The  contract  provided  that  the  bonds  and  stocks  above  men- 
tioned should  be  payable  on  the  completion  of  each  twenty 
miles  of  the  road  named  in  the  contract,  and  that  Potts  and 
Guthrie  should  pay  the  interest  that  might  accrue  on  all  bonds 
delivered  to  them  until  the  date  fixed  for  the  completion  of 
the  work. 

The  contract  contained  these  other  provisions :  (1)  that  if 
at  any  trme  Potts  and  Guthrie  should  desire  the  issue  and  de- 
livery to  them  of  the  bonds  of  the  company  in  advance  of  the 
payments  provided  for  in  the  contract,  for  the  jpurpose  of  ob- 
taining means  for  the  more  rapid  progress  of  the  work  than 
was  stipulated  for  in  the  contract,  the  company  should  deliver 
the  same  in  sufficient  amounts,  on  satisfactory  security  being 
given  therefor ;  and  (2)  that  the  contract  should  not  be  trans- 
ferred or  assigned,  in  whole  or  part,  without  the  consent  of 
the  company,  but  might  be  modified  and  changed  by  the  parties 
thereto.  These  provisions  are  contained  in  sections  5  and  6 
of  the  contract. 

On  the  same  date  of  the  contract  with  the  company.  Potts 
and  Guthrie  executed  a  contract  between  themselves.  This 
contract  recited  the  terms  of  their  contract  with  the  company, 
and  provided  for  the  division  of  their  compensation  for  the 
execution  of  the  work  as  follows :  that  for  every  mile  of  rail- 
road constructed  and  paid  for  under  said  contract  Guthrie 
should  receive  for  his  full  interest  and  share  in  the  contract 
with  the  company,  and  in  the  profits,  $3000  of  the  land  grant 
bonds  and  $2000  of  the  paid-up  stock,  and  that  the  balance 
of  the  payments  and  profits,  after  paying  for  the  construction 
of  one  hundred  and  sixty-one  miles  of  railroad,  should  issue 
solely  to  Potts  and  his  associates  and  assigns;  and  the  presi- 
dent or  other  proper  authority  of  the  railroad  company  was 
directed  and  authorized  to  deliver  to  Guthrie,  or  to  his  order, 
the  said  bonds  and  stock  in  just  proportion  to  the  whole  sum, 
as  fast  and  whenever  issued  under  the  provisions  of  their  con- 
trad  with  the  company. 

The  individual  contract  between  Potts  and  Guthrie  was 
submitted  to  the  president  of  the  railroad  company,  and  he 
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endorsed  on  it  his  approval  in  these  words :  "  New  York, 
June  24th,  1867.  The  above  contract  is  approved,  and  stock 
and  bonds  will  be  issued  accordingly.  M.  Brayman,  Prest. 
C.  &  F.  R.  R.  Co." 

Brayman  was  president  of  the  railroad  company  from  May, 
1859,  to  May  1st,  1861,  and  again  from  May  18th,  1865,  until 
May,  1870.  Guthrie  was  a  director  from  May,  1856,  to  May, 
1857.  He  was  not  a  director  when  the  construction  contract 
was  executed,  nor  afterwards.  In  November,  1859,  the  directors 
of  the  company  ordered  an  issue  of  bonds  to  the  amount  of 
15,000,000,  and  conveyed  its  lands  to  trustees  to  secure  the 
payment  of  these  bonds.  On  the  9th  of  May,  1867,  the  di- 
rectors, by  a  resolution,  withdrew  this  issue  of  bonds,  and  re- 
placed them  by  ordering  a  new  issue  of  like  bonds,  payable  in 
twenty-five  years  from  the  1st  of  November,  1867.  These 
last  bonds  were  the  bonds  referred  to  in  the  construction  con- 
tract between  Potts  and  Guthrie  and  the  company  as  "  the 
seven  per  cent,  bonds  of  the  company,  being  the  first  issue  of 
five  millions  of  dollars." 

At  a  meeting  of  the  board  of  directors,  held  November  2d, 
1859,  it  was  ordered  "  that  the  president  of  this  company  have 
custody  of  the  bonds  and  securities  issued  from  time  to  time 
for  its  use,  with  powers  to  use  and  dispose  of  the  same  by  sale, 
hypothecation  or  otherwise,  on  such  terms  and  in  such  man- 
ner as  he  shall  deem  for  the  interest  of  this  company,  and  to 
apply  the  same  or  the  avails  thereof  in  procuring  money,  iron 
rails,  equipment  and  furnishing  for  the  road  of  this  company, 
in  paying  transportation  and  cost  of  materials  in  establishing 
and  constructing  this  road  and  its  necessary  appurtenances,  and 
in  the  paying  such  charges  and  expenses  as  may  be  necessary 
to  secure  the  above  object ;  that  for  such  purpose  he  have 
power  to  conclude,  contract  and  execute  obligations,  under 
seal  or  otherwise,  and  to  carry  the  same  into  efi*ect,  making 
due  report  from  time  to  time  of  what  he  shall  do,  accompanied 
by  accounts  of  receipts  and  expenditures  growing  out  of  the 
duties  hereby  imposed." 

Guthrie's  authority  to  act  as  agent  was  derived  from  two 
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documento — a  letter  from  Bray  man,  of  May  18th,  1866,  in 
which  he  says,  "  In  compliance  with  authority  vested  in  me, 
I  hereby  appoint  [you]  an  agent  to  receive  subscriptions  to  the 
stock  of  this  company;"  and  the  following  circular  letter: 

"  Office  Cairo  and  Fulton  R.  R.  Co., 
Springfield,  Ills.,  Oct.  17th,  1866. 

'•'Dr.  C.  B.  Guthrie,  of  81  Cedar  street.  New  York,  is  a 
director  of  this  company.  By  virtue  of  authority  vested  in 
me  as  president  thereof,  I  hereby  appoint  and,  constitute  him 
the  general  financial  agent  of  this  company  for  the  city  of 
New  York,  with  authority  to  secure  stock  subscriptions  and 
receipt  for  payments ;  to  negotiate  loans  ;  to  arrange  contracts 
for  construction  and  equipment ;  to  incur  and  adjust  expenses, 
and  in  general  to  take  care  of  the  interests  and  affairs  of  this 
company  in  the  city  of  New  York,  making  report  from  time 
to  time  of  what  he  may  have  done. 

"  M.  Brayman, 
"President  C.  &  F.  R.  R  Co." 

The  negotiation  began  in  January  or  the  early  part  of  Feb- 
ruary, 1868.  It  was  conducted  throughout  between  Titus  & 
Scudder  on  the  one  side,  and  Guthrie  on  the  other  side — Potts 
being  present  and  taking  part  in  some  of  the  interviews. 
None  of  the  negotiations  were  had  with  Brayman  or  any  other 
officer  of  the  company,  personally.  While  they  were  i>ending, 
Titus  wrote  the  following  letter  to  Brayman,  of  the  date  of 
February  6th,  1868: 

"Gp:neral  Mason  Brayman: 

"  D'^ar  Sir — Having  learned  that  you  were  the  president 
of  the  Fulton  and  Cairo  railroad,  we  write  you  for  some  in- 
formation resj)ecting  said  road,  and  would  thank  you  for  an 
answer  to  the  following  questions:  First,  Will  the  road  be 
built,  and  when  will  the  work  be  commenced?  Second,  Will 
the  grants  made  by  the  State  of  Arkansas  aiwl  the  general 
government  be  sufficient  to  build  and  complete  the  road? 
And  third,  Will  the  interest  on  the  bonds  (seven  per  cent. 
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land-grant)  be  punctually  paid,  commencing  on  the  1st  day 
of  May,  1869?  A  candid  reply  by  return  mail  will  confer  a 
great  favor  upon  tliuse  who  are  favorable  to  all  such  enter- 
prises that  go  towards  tlie  development  of  this  great  country. 
"Feb.  6th,  1868.  Yours  respect., 

"  Titus  &  Scudder." 

To  this  letter  Brayman  sent  the  following  reply  : 

"Springfield,  Illinois,  February  10th,  1868. 
*'  Messrs.  Titus  &  Scudder,  Trenton,  New  Jersey  : 

"  Gentlemen — Your  letter  of  inquiry,  dated  the  6th,  is  this 
morning  received.     I  will  briefly  answer  your  questions. 

"1.  The  road  will  be  built,  undoubtedly. 

"  2.  Will  be  commenced  on  the  one  hundred  and  sixty-one 
miles  between  Little  Rock  and  the  Missouri  boundary,  as  soon 
as  reconstruction  is  assured — a  contract  having  been  made  with 
responsible  parties,  who  only  await  that  event — until  which 
securities  from  late  rebel  states  cannot  be  put  on  the  market. 

"  3.  The  grants  of  land,  (sixty-four  hundred  acres  per  mile,) 
and  state  bonds,  ($10,000  per  mile,)  are  regarded  as  ample  to 
build  the  road.  An  etfort  is  in  progress  to  secure  congres- 
sional aid,  like  unto  the  Union  Pacific. 

"4.  The  road,  three  hundred  and  one  miles,  brings  one 
million  nine  hundred  and  twenty-six  thousand  four  hundred 
acres  of  lands.  On  this  we  issue  only  $5,000,000  of  seven 
per  cent,  twenty-five-year  bonds,  (including  in  proper  deed  of 
trust  all  other  property,)  which  is  at  the  rate  of  $2.60  per  acre, 
and  the  deed  of  trust  forbids  their  sale  at  less  their  average, 
$5.  From  these  facts  you  can  judge  the  safety  of  investment. 
No  bonds  are  yet  in  market,  and  will  not  be  until  ready  to  be 
placed  for  means  to  build,  and  then  only  upon  ample  provi- 
sion for  paying  interest  promptly ;  it  being  intended  to  bring 
these  bonds  upon  the  stock  market  at  the  proper  time  as  an 
acceptable  and  strong  security. 

"  For  your  better  information,  I  will  refer  you  to  Messrs. 
J.  C.  Potts  &  Co.,  72  Cedar  street,  N.  Y.,  who  are  contractors 
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f«)r  tlie  one  hundred  and  sixty-one  miles  referred  to,  in  whom 
I  have  great  confidence,  and  through  whom  our  financial  ar- 
rangements will  doubtless  be  made. 

"  Respectfully  yours,  &c., 

"  M.  Brayman, 

President. 

Titus  says  that  Brayman's  answer  was  received  before  the 
negotiations  were  concluded,  and  that  the  plaintiffs  negotiated 
for  the  bonds  on  the  faith  of  that; 

Part  of  this  transaction  was  an  agreement  of  Guthrie  of 
February  15th,  1868,  which,  with  Potts'  guaranty  annexed, 
is  in  these  words : 

"  Articles  of  agreement  made  and  entered  into  this  fifteenth 
day  of  February,  eighteen  hundred  and  sixty-eight,  between 
Columbus  B.  Guthrie,  of  the  first  part,  and  Benjamin  W. 
Titus  and  Uriel  T.  Scudder,  partners  trading  as  Titus  &  Scud- 
der, of  the  second  part,  witnesseth — 

"  1st.  That  the  party  of  the  first  part  agrees  to  sell  to  the 
party  of  the  second  part  twenty-five  of  the  land-grant  mort-. 
gage  bonds  of  the  Cairo  and  Fulton  Railroad  Company,  of 
Arkansas,  to  be  issued  to  the  said  party  of  the  first  part,  pur- 
suant to  a  contract  between  the  said  party  and  Joseph  C. 
Potts,  dated  the  twentieth  day  of  June,  eighteen  hundred  and 
sixty-seven,  and  approved  by  Mason  Brayman,  Esq.,  president 
of  the  said  company,  on  the  twenty-fourth  of  June,  eighteen 
hundred  and  sixty-seven,  and  the  said  party  of  the  first  part 
will  deliver  to  the  party  of  the  second  part  accepted  orders 
upon  the  said  Mason  Brayman,  president,  to  deliver  to  the 
said  party  of  the  second  part,  out  of  the  first  issue  of  the  land- 
grant  mortgage  bonds  by  the  said  company,  under  the  contract 
with  the  said  Jcisepli  C.  Potts,  the  said  twenty-five  bonds  of 
one  thousand  dollars  each. 

"  2d.  In  consideration  whereof,  the  parties  of  the  second 
j)art  hereby  agree  to  pay  to  the  party  of  the  first  part  the  sum 
of  five  thousand  dollars,  in  manner  and  form  to  wit,  one  thou- 
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sand  dollars  upon  the  execution  of  this  agreement,  one  thou- 
sand dollars  on  the  lifieenth  of  March  next,  one  thousand 
dollars  on  the  fifteenth  of  April  next,  and  the  remaining  two 
thousand  dollars  on  the  first  day  of  June  next. 

"3.  The  party  of  the  first  part  further  agrees  that  if  for 
any  cause  default  should  be  made  in  the  delivery  of  the  said 
bonds  to  the  party  of  the  second  part,  on  or  before  the  expi- 
ration of  one  year  from  the  first  day  of  May  next,  that  then 
and  in  that  case  he,  the  party  of  the  first  part,  will  repay  to 
the  said  party  of  the  second  part  the  said  sum  of  five  thousand 
dollars,  with  the  interest  thereon. 

"  Witness  the  hands  of  the  said  parties  the  day  and  year 
first  above  written. 

"  C.  B.  Guthrie. 

"  Witness  present  at  the  signing  of  C.  B.  Guthrie. 

**  Bexj.  C.  Potts. 

"  Messrs.  Titus  &  Scudder  performing  the  above  agreement 
on  their  part,  I  hereby  guarantee  that  the  above-mentioned 
twenty-five  bonds  of  one  thousand  dollars  each  will  be  issued 
by  the  Cairo  and  Fulton  Railroad  Company,  of  Arkansas. 

"Dated  Feb.  15th,  1868. 

"  Jos.  C.  Potts." 

Guthrie  also  drew  the  following  orders : 

"  M.  Brayman,  Esq.,  President  Cairo  and  Fulton  Railroad 
Company,  of  Arkansas : 

Sir — Pursuant  to  the  contract  between  Joseph  C.  Potts  and 
myself,  dated  the  20th  day  of  June,  1867,  and  approved  by 
you  at  same  date,  please  deliver  to  the  order  of  B.  W.  Titus, 
out  of  the  first  issue  of  the  bonds  of  the  Cairo  and  Fulton 
Railroad  Company,  of  Arkansas,  hereafter  to  be  made  under 
said  contract,  and  coming  to  me,  fifteen  (15)  bonds  of  one  thou- 
sand dollars  each,  and  this  shall  be  your  voucher  for  the  sanie^ 
and  oblige  yours. 

"  New  York,  April  6th,  1868. 

"  C.  B.  Guthrie. 

Vox..  XVII.  26 
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"  Spkingfield,  III.,  April  14th,  1868. 
"Accepted. 

"  M.  Brayman, 
"  President  Cairo  and  Fulton  Railroad  Company." 

"New  York,  June  1st,  1868. 
"  M.  Brayman,  Esq.,  President  Cairo  and  Fulton  Railroad, 

of  Arkansas : 

Sir — Pursuant  to  the  contract  between  J.  C.  Potts  and  my- 
self, dated  the  20th  of  June,  1867,  and  approved  by  you  June 
24th,  1867,  please  deliver  to  the  order  of  B.  W.  Titus,  out  of 
the  first  issue  of  bonds  of  the  Cairo  and  Fulton  Railroad 
Company,  of  Arkansas,  hereafter  to  be  made  under  said  con- 
tract and  coming  to  me,  ten  (10)  bonds  of  one  thousand  dol- 
lars each,  and  this  shall  be  your  receipt  for  tiie  same,  and 
oblige  Yours,  &c., 

"  C.  B.  Guthrie. 

"  Office  Cairo  and  Fulton  Railroad  Co.,  \     ■ 
Little  Rock,  Ark.,  June  9th,  1868.      J 
"Accepted.      Payable  when   bonds  are  issuable  upon  the 
contract  within  referred  to. 

"  M.  Brayman, 
"  President  and  Financial  Agent." 

These  orders  Guthrie  forwarded  to  Brayman  by  mail  April 
6th  and  June  1st,  1868.  They  were  returned  to  Guthrie  by 
mail  April  14th  and  June  9th,  1868,  with  the  acceptances  en- 
dorsed, ami  were  forwarded  by  Guthrie  to  Titus  &  Scudder 
at  Trenton,  and  were  endorsed  by  Mr.  Titus,  "  Pay  to  the 
order  of  Titus  &  Scudder.     B.  W.  Titus." 

The  suit  wa-i  tried  first  in  1873,  and  resulted  in  a  finding 
for  the  plaintiffs.  On  rule  to  show  cause,  the  finding  was  sus- 
tained by  this  court,  and  final  judgment  thereon  was  entered. 
I'itus  &  Scudder  v.  Cairo  ajul  Fullon  R.  R.  Co.,  8  Vroom  98. 
A  new  trial   was  obtained  by   means  of  proceedings   in  the 
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Court  of  Chancery,  which  appear  in  the  report  of  the  equity 
case  in  12  C  E.  Green  102  ;  1  Slew.  Eq.  269 ;  3  Id.  502 ;  4  7c?. 
-397  •  8  Id.  384.  The  suit  was  again  tried  at  the  Hudson 
Circuit,  May  Terra,  1883,  and  re.sulted  in  a  verdict  in  favor 
of  the  plaintiffs  for  damages,  $25,000.  A  rule  to  siiow  cause 
was  granted,  and  the  case  is  now  here  on  a  hearing  upon  that 
rule. 

Argued   at   June   Terra,   1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Reed. 

For  the  rule,  T.  N.  McCarter. 
Contra,  Corilandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  That  Titus  &  Scudder  concluded  a  contract 
for  the  purchase  of  the  corapany's  bonds  to  the  araount  named 
is  not  disputed.  The  contract  was  made  with  Guthrie,  and 
the  point  of  contestation  is  whether  the  contract  of  purchase 
was  upon  terms  expressed  in  the  agreement  in  writing  signed 
by  Guthrie  and  dated  February  15th,  1868,  and  in  the  two 
orders  and  acceptances  of  the  dates  respectively  of  April  6th 
and  June  1st,  1868,  or  whether  the  purchase  was  under  a 
contract  made  by  Guthrie  as  agent  of  the  company  for  an 
unconditional  sale  and  delivery  of  the  bonds. 

At  this  trial,  Guthrie's  agreement  of  February  15lh,  1868 
—the  non-production  of  which  at  the  former  trial  was  made 
the  ground  of  the  proceedings  in  chancery— was  produced  and 
put  in  evidence,  together  with  other  important  papers  not  in 
evidence  on  the  first  trial.  By  these  means,  and  the  examina- 
tion of  additional  witnes-ses,  and  the  thorough  investigation 
that  was  made  of  transactions  connected  with  the  subject  mat- 
ter of  the  litigation,  some  matters  were  made  plain  that  at  the 
first  trial  seemed  doubtful  or  obscure. 

The  resolution  of  the  board  of  directors  of  November  2d, 
1859,  was  never  rescinded,  and  I  think  it  is  clear  that  under 
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that  delegation  of  authority  Bray  man  had  power  to  make  sale 
and  disposition  of  the  company's  bonds,  and  that  his  contracts 
iu  that  respect  would  be  good  as  in  favor  of  persons  who  were 
bona  fide  holders.  Hackensack  Water  Co  v.  De  Kay,  9  Stew. 
Eq.  548;  Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  169. 

It  is  also  plain  that  Guthrie  had  no  power  to  make  such  a 
contract  as  is  in  question  in  behalf  of  the  company  under  the 
authority  of  Brayman's  letter  of  May  18th,  1866.  What  his 
powers  were  under  the  circular  letter  of  October  17th,  1866, 
will  hereafter  be  considered.  The  inquiry  at  this  time  will 
be,  In  what  capacity  did  Guthrie  act  in  making  the  contract 
and  the  terms  of  the  contract  entered  into  ? 

The  situation  of  affairs  at  the  time  Titus  &  Scudder  nego- 
tiated their  purchase  was  this  :  Potts  and  Guthrie,  under  the 
construction  contract,  were  entitled  to  the  bonds  of  the  com- 
pany to  the  amount  of  $23,000  per  mile.  Their  right  to  these 
bonds,  either  in  the  whole  or  in  instalments,  was  conditioned 
upon  their  construction  of  the  road  according  to  the  terms  of 
the  contract.  Guthrie,  as  an  individual,  had,  in  virtue  of  the 
contract  between  him  and  Potts,  a  right  to  a  certain  number 
of  these  bonds,  in  the  proportion  of  S3000  for  each  mile  of 
railroad  constructed  by  them.  His  right  to  any  bonds  was 
also  dependent  on  the  construction  of  the  railroad.  Potts  and 
Guthrie  also  had  a  right  to  have  an  advance  to  them  of  bonds 
before  the  payments  came  due  under  the  contract,  on  satisfac- 
tory security  being  given  therefor. 

Guthrie  and  Titus  were  the  only  witnesses  sworn  at  the  first 
trial.  They  both  testified  that  the  contract  between  Guthrie 
and  the  plaintiffs  was  a  general  one,  and  that  it  had  no  con- 
nection with  the  contract  between  Potts  and  Guthrie ;  that  it 
was  an  absolute  undertaking  by  Guthrie,  as  agent  of  the  com- 
pany, to  deliver  within  a  rfasonable  time  the  twenty-five  bonds 
for  the  consideration  of  $5000,  subject  to  no  condition  or  con- 
tingency whatever ;  and  that,  after  the  purchase  money  had 
been  paid  and  the  parol  agreement  of  purchase  was  completed, 
Guthrie,  without  the  knowledge  or  suggestion  of  the  plaintiffs, 
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drew  the  two  drafts,  sent  them  to  Brayman,  who  endorsed  his 
acceptances  and  forwarded  them  by  mail  to  the  plaintiffs. 
This  court  on  the  former  hearing,  on  this  presentation  of  facts, 
held  that  the  drafts  as  accented  engrafted  upon  the  original 
contract  new  terms  by  which  the  defendants'  obligation  to 
perforin  their  {)art  of  the  bargain,  which  before  that  was  ab- 
solute and  unconditional,  was  made  to  depend  upon  the  per- 
formance of  a  contract  between  other  parties,  over  which  the 
plaintiffs  had  no  control,  nor  ev(X\  knowledge  of  its  contents, 
and  that  there  being  no  consideration  for  this  new  contract,  it 
could  not  operate  to  engraft  new  terms  upon  an  existing  con- 
tract for  the  want  of  consideration.  Titus  &  Scudder  v.  Cairo 
and  Fulton  R.  R.  Co.,  8  Vroom  98.  This  statement  of  the 
grounds  of  the  former  decision  exhibits  the  importance  of  the 
agreement  between  Guthrie  and  Titus  &  Scudder  of  February 
15tli,  1868,  and  of  the  evidence  touching  their  connection 
with  that  agreement. 

I  will  examine  the  evidence  on  that  subject,  and,  in  the 
same  connection,  consider  what  the  evidence  is  with  respect  to 
the  actual  contract  between  the  parties ;  for,  important  as  that 
agreement  is  as  an  instrument  of  evidence,  the  question  at 
issue  cannot  be  elucidated  without  taking  into  account  all  the 
evidence  concerning  the  contract  which  was  in  fact  concluded. 

There  is  no  satisfactory  evidence  as  to  the  precise  time  when 
the  Guthrie  agreement  and  the  Potts  guaranty  were  executed 
other  than  the  date  those  papers  bear.  The  $5000  was  paid 
in  payments — Titus  said  four  or  five  payments.  The  first 
payment  was  §1000;  the  residue,  he  said,  was  paid  in  two  or 
three  instalments.  Potts,  who  saw  the  $1000  paid,  said  that 
no  writing  was  drawn,  signed  or  delivered  when  that  money 
■was  paid.  Scudder's  recollection  is  that  as  the  money  was 
paid  receipts  were  given  which  were  surrendered  when  they 
received  the  vouchers,  and  that  the  Guthrie  agreement  came 
to  them  with  the  first  acceptance.  I  do  not  consider  it  of 
much  importance  when  or  how  the  agreement  was  forwarded. 
The  question  is  whether  it  was  a  memorial  of  the  actual  con- 
tract of  purchase,  or  simply  collateral  to  the  contract. 
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The  agreement  on  its  face  imports  am  agreement  betweea 
the  parties.  Undue  stress  was  laid  upon  tiie  fact  that  it  ap- 
pears signed  by  Guthrie  only,  Mr.  Scudder's  testimony  fur- 
nishes ample  explanation  for  that  condition  of  the  agreement. 
The  agreement  comprised  two  classes  of  undertakings — the 
one  by  Titus  &  Scudder  for  the  payment  of  the  money  in  in- 
stalments, the  other  by  Guthrie  for  the  delivery  of  accepted 
orders  for  the  bonds  and  for  refunding  the  $5000  with  interest 
in  case  the  bonds  should  not  be  delivered  within  one  year  from 
the  succeeding  1st  day  of  May.  When  Titus  &  Scudder  paid 
all  the  money  they  had  performed  all  their  undertakings. 
Nothing  remained  to  be  effected  by  the  agreement  but  Guth- 
rie's personal  guaranty  for  the  issuing  of  the  bonds  in  con- 
formity with  the  orders,  and  Guthrie's  signature  to  the  agree- 
ment was  all  that  was  necessary  to  make  the  agreement  effective 
in  that  respect.  It  would  be  natural  for  Titus  &  Scudder  not 
to  sign  the  agreement  when  they  had  done  all  they  were  re- 
quired to  do  under  it. 

The  witnesses  having  personal  knowledge  of  the  transaction 
were  Guthrie,  Potts,  Titus  and  Scudder.  Of  these  witnesses, 
all,  with  tlie  exception  of  Scudder,  were  dead  at  the  time  of 
this  trial.  Guthrie's  testimony  was  read  from  his  examination 
at  the  first  trial,  Potts'  from  his  examination  in  the  chancery^ 
suit,  Titus'  from  his  examination  at  the  former  trial  and  also 
in  the  chancery  suit.  Scudder  alone  was  present  and  exam- 
ined as  a  witness  in  this  trial.  These  witnesses  were  all  per- 
sons of  intelligence,  and  each  had  had  considerable  experience 
in  business.  From  their  intelligence  and  business  experience 
it  must  be  assumed  that  they  possessed  adequate  knowledge 
of  the  mode  of  transacting  business  and  the  capacity  to  under- 
stand the  import  of  the  papers  that  passed. 

It  will  be  observed  at  the  outset  that  the  plaintiffs'  letter 
to  Brayman  of  February  6th,  1868,  contained  no  intimation 
of  a  purpose  to  deal  in  any  way  with  the  company  for  the 
purchase  of  its  bonds.  The  first  knowledge  Brayman,  the 
president,  had  of  the  transaction  was  on  the  6th  of  April, 
1868,  when  the  first  order  was  sent  to  him  for  acceptance.     It 
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will  also  be  remarked  that  Brayman's  answer  of  February 
10th — which  came  to  hand  before  the  contract  was  closed,  and 
before  any  money  was  paid,  and  was  not  in  evidence  at  the 
former  trial — informed  the  .plaintiffs  that  J.  C.  Potts  &  Co. 
were  the  contractors  for  the  one  hundred  and  sixty-one  miles 
of  road  under  contract,  and  that  no  bonds  of  the  company 
were  in  the  market,  and  also  that  it  was  a  matter  of  proba- 
bility or  expectancy  only  whether  the  company's  financial  ar- 
rangements would  be  made  through  that  firm.  The  testimony 
mast  be  considered  and  adjudged  upon  in  the  light  of  the 
plaintiffs'  dealing  with  Guthrie  with  knowledge  of  these  facts. 

Guthrie's  testimony  at  the  former  trial  was  that  he  was  the 
financial  agent  and  general  representative  of  the  company  in 
New  York ;  that  as  such  financial  agent  he  had  a  transaction 
with  Titus  &  Scudder  in  the  way  of  raising  money  for  the 
benefit  of  the  road,  which  resulted  in  his  agreeing  to  sell  to 
them  twenty-five  of  the  company's  land-grant  bonds,  to  be  de- 
livered upon  the  issuing  of  such  bonds;  that  this  agreement 
had  nothing  whatever  to  do  with  the  agreement  between  him 
and  Potts;  that  the  orders  were  drawn  in  the  form  in  which 
they  were  expressed  to  avoid  an  acknowledgment  that  the 
company  was  selling  its  bonds  at  that  price,  and  to  show  that 
he,  tiie  witness,  as  an  individual,  took  the  responsibility  of 
selling  the  bonds  though  it  was  for  the  company,  and  that  the 
orders  were  so  worded  without  consultation  with  Titus  or  any 
one  else,  and  that  the  orders  did  not  refer  to  the  real  bargain 
between  him  and  Titus  for  prudential  reasons — for  the  in- 
terests of  the  company. 

I  state  Guthrie's  testimony  at  this  time  without  comment. 
It  was  this  evidence  that  induced  the  court  on  the  former  oc- 
casion to  sustain  the  verdict  the  plaintiffs  had  obtained.  The 
force  and  effect  of  this  testimony,  ami  the  degree  of  credit  to 
be  given  to  the  witness,  will  presently  be  considered. 

The  testimony  of  Mr.  Potts  on  this  subject  is  quite  uncer- 
tain in  its  character.  It  is  true  that  he  said  at  the  outset  of 
his  examination  that  "he  had  knowledge  of  the  original  trans- 
action which  gave  rise  to  these  papers,"  but  he  did  not  profess 
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to  have  his  knowledge  from  his  participation  in  or  presence  at 
the  negotiation.  He  testified  that  he  was  present  in  the  office 
at  the  time  of  the  contract  between  Titus  &  Scudder  and 
Guthrie,  but  he  says  that  he  took  no  part  in  the  negotiations ; 
that  he  knew  something  of  what  was  going  on  by  their  con- 
versations, but  that  he  took  no  part  until  its  close,  when  he 
was  asked  if  he  would  guarantee  the  bonds.  He  was  asked 
whether  he  heard  the  bargain  when  it  was  concluded,  and  re- 
plied that  he  supposed  he  did,  but  his  memory  did  not  serve 
him  as  to  what  might  have  been  said.  He  was'  further  asked 
whether  he  could  state,  from  present  recollection  of  what  he 
heard  of  their  bargain,  what  their  conversation  was  by  which 
the  bargain  was  effected,  and  replied  that  he  could  not  repeat 
any  portion  of  the  conversation.  This  is  Mr.  Potts'  own  ac- 
count of  what  he  personally  knew  of  the  transaction  as  it  oc- 
curred. It  was  not  such  knowledge  as  would  enable  him  to 
testify  to  the  terms  of  the  contract.  He  was  then  asked  the 
question,  "  From  whom  and  when  did  you  first  learn  what 
the  terms  of  the  bargain  were  between  Guthrie,  Titus  and 
Scudder?"  to  which  he  replied,  "I  suppose  I  learned  from 
both  of  them  concurrently,  or  nearly  so,  as  the  transaction  was 
passing  and  matured."  He  was  then  asked,  "  What  did  you 
<^en  understand  the  bargain  to  be?"  His  reply  was,  "that 
Guthrie,  as  the  agent  of  the  company,  sold  to  Titus  &  Scud- 
der twenty-five  of  the  first  mortgage  land-grant  bonds,  $1000 
each,  to  be  delivered  in  the  future,  and  for  the  delivery  of 
which  he  was  to  give  them  the  acceptances  of  General  Bray- 
raan,  who  was  the  president  of  the  company,  for  the  sura  of 
$5000,  to  be  paid  by  Titus  &  Scudder  in  instalments,  as  was 
designated." 

This  is  the  whole  of  Mr.  Potts'  testimony  on  this  point. 
From  it  it  is  manifest  that  if  his  means  of  knowledge  were 
not  imperfect,  his  memory  at  the  time  of  his  examination  as  a 
witness  was  at  fault.  Against  Mr.  Potts'  recollection  of  the 
understanding  of  tlie  parties  may  be  j)laced  his  acts  in  connec- 
tion with  the  prosecution  of  tlie  plaintiffs'  claim.  In  April, 
1871,  he  was  employed  bv  Titus  &  Scudder,  as  counsel,  to 
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bring  this  suit,  and  the  Guthrie  agreement  and  the  two  ac- 
ceptances were  placed  in  his  hands  as  the  evidence  of  their 
claina.  Tlie  negotiations  then  on  foot  by  Marqnand  and 
others  for  a  re-organization  of  the  company  under  a  new  man- 
agement, were  about  concluded.  A  compromise  had  been 
effected  with  Potts  for  the  surrender  by  him  of  one  thousand 
of  the  company's  bonds,  and  when  that  was  concluded  by  Mr. 
Ashbel  Green  as  counsel  for  Marqnand,  Potts  says  that  he 
then  said  to  Mr.  Green,  "  Mr.  Marqnand  is  going  into  this 
matter,  and  there  is  another  claim  he  ought  to  know  about — 
that  of  Titus  &  Scudder,  of  Trenton  ;  "  that  Green  inquired 
what  it  was,  and  he  (Potts)  said,  "  I  will  show  you,"  and  pro- 
cured from  his  safe  the  three  papers — the  Guthrie  agreement 
and  the  two  acceptances — ^and  handed  them  to  Mr.  Green ; 
that  Mr.  Green  examined  them  and  inquired  what  it  could  be 
settled  for;  that  he  (Potts)  replied,  for  ^5000  and  interest; 
that  Green  then  asked  him  (Potts)  to  make  the  calculation 
and  drop  him  a  line,  that  he  might  lay  it  before  Marqnand. 
The  outcome  of  this  interview  was  a  letter  written  by  Potts  to 
Green,  of  September  26th,  1871,  in  which  he  says,  "The 
claim  of  Titus  &  Scudder  against  Dr.  Guthrie  amounts  to — 
principal  and  interest,  due  September  30th,  1871 — six  thou- 
sand two  hundred  and  seven  dollars  and  fifty-two  cents 
(§6207.52),  for  which  they  have  the  acceptances  of  the  Cairo 
and  Fulton  Railroad  Company,  by  Mason  Bray  man,  president, 
for  twenty-five  bonds,  first  mortgage  laud-grant,  eacli  $1000." 

The  force  of  this  letter  is  not  explained  away  by  the  fact 
that  it  was  an  offer  of  compromise.  Its  significance  lies  in  the 
fact  that  Mr.  Potts,  who  was  a  lawyer  of  considerable  experi- 
ence, and  who  knew,  from  what  the  parties  had  told  him, 
■what  the  bargain  was,  made  no  claim  of  any  collateral  con- 
tract of  the  company,  independent  of  the  acceptances,  and  that 
he  represented  it  to  be  the  claim  of  Titus  &  Scudder  against 
Guthrie,  for  which  they  held  the  president's  acceptances. 

No  compromise  having  been  effected.  Potts,  as  counsel  of 
Titus  &  Scudder,  brought  this  suit,  his  firm.  Potts  &  Linn, 
being  the  attorneys.      The  declaration    filed  contained    four 
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counts,  each  being  upon  the  acceptances.  On  demand  of  the 
defendant's  attorney,  a  bill  of  particulars  was  furnished,  con- 
taining the  two  orders  and  acceptances  as  the  particulars  of 
the  plaintiffs'  cause  of  action.  Demurrers  having  been  filed 
to  the  declaration,  the  pleading  was  amended  by  adding  two 
counts  alleging  contracts  with  the  defendant.  A  new  demand 
for  particulars  was  made,  and  the  same  bill  of  particulars  was 
furnished.  There  does  not  appear  to  have  been  any  informa- 
tion or  knowledge  on  the  part  of  Potts  of  any  contract  with 
the  company,  other  than  the  acceptances,  until  the  consulta- 
tion with  Guthrie  in  August,  1872,  preparatory  to  the  trial, 
which  will  presently  be  referred  to.  Potts  says  that  he  was 
not  present  at  that  interview,  but  learned  "  immediately  after, 
that  from  the  statements  made  by  Guthrie  and  Titus  it  was 
better  to  add  a  further  count  declaring  upon  a  direct  contract 
of  sale  by  the  company  of  the  bonds,  and  to  rely  at  the  trial 
upon  that." 

The  testimony  of  Mr.  Potts  as  a  whole  gives  but  a  slender 
support  for  the  plaintiffs'  case.  Taking  into  account  his  in- 
attention to  or  imperfect  recollection  of  the  conversation  at  the 
time  of  the  negotiations,  his  letter  to  Mr.  Green,  and  the  bills 
of  particulars  he  furnished,  the  weight  of  his  testimony  is  the 
other  way.  If  he  knew  what  was  actually  agreed  upon,  his 
acts,  which  are  always  most  reliable  indications,  gave  unmis- 
takable evidence  that  the  contract  was  with  Guthrie,  and  that 
the  only  liability  of  the  company  was  upon  the  terms  of  the 
acceptances. 

I  come  now  to  the  testimony  of  the  plaintiffs.  The  $5000, 
as  already  mentioned,  was  paid  in  instalments.  For  these 
payments  Mr.  Titus  had  no  recollection  of  getting  any  voucher. 
Mr.  Scudder  says  that  they  got  receipts;  that  those  receipts 
were  given  up  to  Guthrie  when  they  received  the  vouchers 
(the  Guthrie  agreement  and  the  acceptances) ;  that  "  when  we 
received  tlie  vouchers  we  had  no  further  use  for  the  receipts.'* 
Titus  said  that  he  was  induced  to  receive  and  hold  the  accept- 
ances because  he  expected  they  were  proper  vouchers  for  the 
forthcoming  of  the  bonds.     He  said  also,  "  When  we  got  the 
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orders  I  supposed  we  had  the  proper  vouchers."  In  answer 
to  the  question,  "  State  precisely  what  you  were  to  have  as 
voucliers  until  the  bonds  were  issued?"  he  said,  "  I  suppose 
we  were  to  have  just  what  w,e  received — the  acceptances  of 
the  company  ;  but  I  can't  remember  anything  definite  about 
that."  Mr.  Scudder  is  more  explicit.  He  says  they  received 
the  acce|)tances  and  the  Guthrie  agreement,  and  surrendered 
the  receipts,  and  put  the  papers  in  the  safe,  and  held  them  as 
vouchers  for  the  forthcoming  of  the  bond.s,  as  the  evidence  of 
that  which  tliey  had  a  right  to  expect.  The  testimony  of  the 
plaintiffs  leaves  no  doubt  on  the  subject  that  the  acceptances 
were  accepted  and  received  as  the  consummation  of  their 
ctmtract  to  purchase.  They  i)ad  no  other  written  evidence 
of  their  right  to  property  of  the  value  of  nearly  §20,000. 
Fraud  or  imposition  upon  them  is  out  of  the  question.  They 
were  intelligent  gentlemen  of  large  business  experience.  They 
had  notice  by  Bray  man's  letter  of  February  10th,  1868,  that 
there  was  a  contract  of  the  company  with  "Potts  &  Co.  The 
orders  are  plainly  expressed  on  their  faces,  and  they  both 
admit  that  they  knew  the  contents  of  the  orders  and  accept- 
ances. The  bonds  not  having  been  delivered  on  demand,  the 
plaintiffs  determined  to  bring  suit  against  the  company,  and 
einployed  Mr.  Potts  as  their  attorney.  They  delivered  to  i\[r. 
Potts  the  Guthrie  agreement  and  the  two  acceptances  as 
vou(jhers  for  their  demands  against  the  company. 

The  acts  of  the  plaintiffs  here  mentioned  are  consistent  only 
with  the  theory  that  the  plaintiffs'  contract  to  purchase  was  a 
contract  with  Guthrie  personally,  the  company's  liability  being 
on  the  acceptances  only,  and  their  acts  were  of  such  character 
and  weight  as  to  furnish  the  most  cogent,  if  not  conclusive,  proof 
that  the  contract  for  the  bonds  was  Guthrie's  individual  con- 
tract, and  was  performed  when  he  delivered  the  acceptances. 
There  is  not  in  the  acts  or  doings  of  the  plaintiffs  any  indica- 
tion of  their  recognition  of  any  other  contract  with  the  com- 
pany than  that  expressed  in  the  acceptances  until  there  was  a 
"state  of  facts  revealed  by  Guthrie"  at  the  conference  of 
August,    1872.      Mr,   Scudder,   in   answer   to    the   questiou 
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whether,  prior  to  that  interview,  the  plaintiffs  did  set  up  or 
assert  any  claim  against  the  company  except  upon  the  accept- 
ances, says,  "  I  don't  know  that  we  did,  prior  to  that." 

This  conference  was  held  on  the  20th  of  August,  1872. 
Additional  counsel  had  been  called  in,  and  an  interview  was 
had  with  Guthrie  to  prepare  for  the  coming  trial.  Guthrie 
and  Scudder,  and  Titus  probably,  were  present  at  that  inter- 
view. 

The  plaintiffs'  account  of  the  occurrences  at  that  interview 
I  prefer,  at  the  hazard  of  prolixity,  to  take  from  their  answer 
in  the  chancery  suit.  They  were  defendants  in  that  suit,  and 
their  answer  was  filed  by  Potts  as  their  solicitor.  They  say 
that  preparatory  to  the  trial  an  interview  was  had  with  Guth- 
rie, and  careful  and  close  inquiry  was  made  of  him  "as  to  the 
circumstances  under  which  the  said  $5000  was  advanced  and 
the  contract  for  said  bonds  was  made,  and  also  as  to  the  char- 
acter and  terms  of  said  contract;  "  that  the  information  given 
by  Guthrie  was  "  that  he  was  early  a  director  of  the  Cairo  and 
Fulton  Railroad  Company,  and  had  for  three  or  four  years 
prior  to  October,  one  thousand  eight  hundred  and  sixty-six, 
acted  by  verbal  agreement  with  and  for  the  said  company, 
with  full  power  as  financial  agent  and  general  representative 
of  the  company's  interests  at  Washington  city  ;  that  in  Octo- 
ber, one  thousand  eight  hundred  and  sixty-six,  he  had  re- 
ceived written  authority  from  the  company  to  represent  it  as 
such  financial  agent  and  general  representative  in  New  York 
city,  which  authority  was  of  the  tenor  and  effect  following, 
tiiat  is  to  say  :  [Setting  out  the  circular  letter  of  October  17th, 
1866.] 

"  That  he  accepted  the  position  and  entered  on  the  duties 
of  said  office,  having  a  place  of  business  in  Cedar  street,  after- 
wards in  Broadway,  New  York  ;  that  as  such  financial  agent 
he  had,  during  the  fall  of  1867  and  winter  of  1868,  negotia- 
tions with  the  defendants,  which  resulted  in  iiis  agreeing  to 
sell  them,  on  account  of  said  company,  twenty-five  land-grant, 
first- mortgage  bonds,  each  of  one  thousand  dollars,  for  the  sum 
of  five  thousand  dollars,  to  be  j>aid  by  these  defendants;  that 
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the  five  thousand  dollars  had  been  paid  by  them  to  him  for 
said  company  and  applied  to  its  use;  that  the  sale  had  been 
by  and  for  said  company ;  that  to  avoid  the  necessity  of  ac- 
knowledging that  the  Cairo  dnd  Fulton  Railroad  Company 
was  selling  its  bonds  at  so  low  a  price,  he  liad,  with  the  knowl- 
edge and  consent  of  the  president  of  said  company,  who  pos- 
sessed the  right  of  management  thereof,  adopted  the  form  of 
himself  contracting  as  an  intlividual  for  the  selling  said  bonds 
and  of  giving  orders  upon  the  company  for  their  delivery,  as 
set  out  in  said  bill  of  complaint,  which  said  company,  by  their 
president,  accepted  as  therein  stated,  but  that  the  contract  was 
wholly  a  company  transaction,  and  was  in  reality  no  contract 
of  said  Guthrie  with  these  defendants;  that  it  was  true  there 
had  been  a  formal  contract  between  said  Guthrie  and  Joseph 
C.  Potts,  of  the  date  of  June  twentieth,  one  thousand  eight 
hundred  and  sixty-seven,  approved  by  the  president  of  said 
company,  as  stated  in  said  acceptances,  bui  that  no  such  con- 
tract existed  when  the  second  of  said  two  acceptances  was  made, 
and  that  it  was  abrogated  by  said  company  and  all  parties  con- 
cerned as  early  as  the  first  day  of  May,  one  thousand  eight 
hundred  and  sixty-eight,  and  without  any  knowledge  or  con- 
sent of  said  defendants,  so  that  in  any  event  said  company 
were  liable  to  deliver  said  bonds  to  said  defendants,  having 
put  it  out  of  their  power  to  obtain  the  same  under  the  contract 
mentioned  in  said  acceptances ;  and  further,  that  said  company 
having  given  up  the  idea  of  issuing  said  bonds  orignally  con- 
templated, and  to  issue  gold  bonds  instead,  had  agreed,  in  con- 
sideration of  the  premises,  to  deliver  to  said  defendants  twenty- 
five  of  said  gold  bonds  instead  of  those  named  in  the  said 
acceptance. 

*'  That  upon  such  conference,  the  said  counsel  of  said  de- 
fendants determined  upon  applying  to  the  court  again  to 
amend  their  (declaration,  in  order  so  to  frame  tiie  same  as  to 
meet  the  state  of  facts  revealed  by  said  Guthrie,  whose  knowl- 
edge upon  said  subject  they  knew  was  greater  and  more  exact 
than  that  possessed  by  any  otlier  person,  and  thereupon  said 
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amendment  by  the  addition  of  a  count  was  made  as  set  forth 
in  said  bill  of  complaint." 

The  plaintiffs  also  in  their  answer,  to  rebut  the  charge  of 
fraud  in  withholding  the  Guthrie  agreement  at  the  first  trial, 
said,  "  That  a  very  long  time  had  elapsed  since  they  advanced 
their  said  moneys  and  made  their  contracts  with  said  company 
through  the  said  Guthrie  for  the  purchase  of  said  bonds;  that 
the  details  of  the  transaction  had  passed,  to  a  great  extent,  from 
the  memory  of  either  of  them  ;  that  they  had  long  before  given 
all  the  papers  they  ever  had  relating  to  the-  matter  to  their 
counsel  aforesaid,  Joseph  C.  Potts,  esquire,  to  use  for  their 
benefit  in  collecting  their  claim  against  the  said  company,  and 
had  nothing  whereby  to  refresh  their  memory  of  the  matter, 
and  that  knowing  that  said  Guthrie  possessed  complete  knowl- 
edge of  the  subject,  and  hearing  from  him  as  aforesaid,  as  said 
Titus  did,  his  account  of  the  transaction,  that  hits  contract  with 
them  was  really  not  in  his  own  right  or  on  his  own  behalf  at  all, 
but  as  agent  and  on  behalf  of  said  company,  that  he  had  full 
authority  so  to  contract,  and  that  his  motive  in  the  giving  said 
drafts  or  orders  and  arranging  for  their  acceptance  said  by  Bray- 
man,  as  president  and  financial  agent  of  said  company,  was  the 
preservation  of  the  credit  of  said  company  as  aforesaid,  these 
defendants  rested  implicitly  upon  his  account  of  the  transaction 
and  neither  had  then,  since,  nor  have  they  now  any  doubt  of  its 
correctness.^' 

These  extracts  from  the  plaintiffs'  answer  in  the  chancery 
suit  are  the  plaintiffs'  admission  that  the  details  of  the  trans- 
action had,  in  a  great  measure,  passed  from  their  memory — a 
circumstance  of  itself  of  considerable  probative  force  where 
business  men  are  setting  up  a  verbal  contract,  and  for  proj)- 
erty  of  large  value,  inconsistent  with  written  documents  in 
their  possession — and  also  show  that  their  present  understand- 
ing of  the  transaction  is  the  product  rather  of  their  belief  in 
Guthrie's  statements  than  of  their  own  recollection  of  the 
actual  events.  Indeed,  witii  the  exception  of  simply  affirma- 
tive responses  made  by  Titus  at  the  first  trial,  to  leading  ques- 
tions of  their  counsel,  there  is  nothing  in  the  testimony  of 
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these  witnesses  irreconcilable  with  the  writings  in  their  posses- 
sion, and  much  that  sustains  the  defendant's  view  of  the  trans- 
action. They  both  testify  that  they  knew  the  contents  of  the 
orders  and.  acceptances,  and  that  they  were  such  as  they  sup- 
posed they  were  to  have  and  h'ad  a  right  to  expect  under  their 
contract.  Mr.  Scudder  said  that  when  they  made  the  con- 
tract he  knew  it  was  part  of  the  condition  that  the  issue  of  the 
bonds  they  expected  to  get  depended  on  the  construction  of 
the  road.  The  evidence  of  these  witnesses  shows  that  the  con- 
tract was  not  an  absolute,  unqualified  and  unconditional  agree- 
ment for  the  sale  of  the  company's  bonds  ;  and  if  the  contract 
was  conditional,  and  subject  to  the  conditions  expressed  in  the 
orders  and  acceptances,  it  is  practically  of  little  consequence 
whether  it  was  the  contract  of  Guthrie  individually  or  by  him 
as  agent  of  the  company. 

It  is  evident  that  the  plaintiffs'  case  with  respect  to  the 
terras  of  the  contract  to  purchase,  has  its  foundation  upon 
Guthrie's  testimony.  This  court  sustained  the  former  verdict 
on  the  theory  that  the  original  contract  was  an  absolute  under- 
taking to  deliver  the  twenty-five  bonds,  without  any  connec- 
tion with  the  contract  between  Potts  and  Guthrie,  and  subject 
to  no  condition  or  uncertainty  whatever,  and  that  the  orders 
and  acceptances  engrafted  upon  the  original  contract  new  terms. 
This  view  has  little  or  no  support  except  by  Guthrie's  testimony. 

Guthrie  was  a  witness  directly  interested  in  the  result  of  this 
suit,  in  order  to  relieve  himself  from  liability  on  his  guaranty 
to  repay  the  $5000  in  the  event  of  the  plaintiffs  not  receiving 
the  bonds  or  an  equivalent  from  the  company.  He  stands 
before  the  court  as  an  interested  witness,  testifying  in  behalf 
of  his  own  interest.  He  gave  his  testimony  in  1873,  five 
years  after  the  transaction  to  which  it  related.  His  attention 
was  not  then  called  to  his  written  agreement  of  February  15th, 
1868,  nor  to  his  letters  to  Brayraan  of  March  26th,  April  6th, 
and  June  1st,  1868,  nor  to  Brayman's  letter  of  April  14ih, 
1868,  returning  the  first  order  accepted.  These  letters  fur- 
nish means  for  estimating  either  the  correctness  of  Guthrie's 
testimony  or  his  standard  of  integrity.     They  are  a  contempo- 
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raneous  record  of  tlie  events  as  they  occurred,  and  were  pri- 
vate letters  between  persons  as  between  whom  there  was  then 
no  motive  to  falsify  or  give  color  to  the  transactions  to  which 
they  related.  In  his  letter  of  March  26th,  1868,  written  from 
Washington  city,  Guthrie  said,  "  I  raised  some  money  for  the 
campaign  hy  selling  a  small  interest  (of  my  own)  in  our  bonds, 
-prospectively,  last  loeek."  Tliat  this  paragraph  referred  to  the 
sale  to  Titus  &  Scudder  is  shown  by  Guthrie's  letter  to  Bray- 
man  of  April  6th,  1868,  enclosing  the  first  of  these  orders  for 
acceptance.  Bray  man  returned- this  order  with  his  acceptance 
in  a  letter  to  Guthrie  dated  April  14th,  1868,  in  which  he 
said,  "  I  enclose  as  requested  your  order  for  fifteen  $1000 
bonds  of  the  C.  &  F.  Railroad  Company,  accepted.  Mr.  Titus 
undei'sfands,  of  course,  upon  what  contingencies  and  terms  the 
bonds  are  issuable.^'  In  his  letter  of  June  1st,  1868,  enclos- 
ing the  second  order  for  acceptance,  Guthrie  said,  "  I  enclose 
another  order  for  signature  or  acceptance.  I  sold  to  these 
parties  twenty-five  bonds,  and  tbis  is  for  the  remaining  ten." 
The  statement  of  the  transaction  given  by  Guthrie  in  his 
letter  of  March  26th,  is  in  direct  contradiction  with  his  testi- 
mony. In  his  letter  he  says  that  he  made  sale  of  his  interest 
in  the  bonds  ;  in  his  testimony  he  says  the  sale  was  by  him,  as 
agent  of  the  company,  of  its  bonds,  without  any  condition  or 
connection  with  his  interest  under  the  Potts  contract.  One  or 
the  other  of  these  statements  is  untrue.  On  the  assumption 
that  Guthrie  was  a  man  of  integrity,  there  should  be  no  hesi- 
tation in  accepting  his  statement  given  in  a  letter  written 
while  the  transaction  was  in  fieri,  and  part  and  parcel  of  it,  in 
preference  to  his  account  of  the  transaction  given  after  an  in- 
terval of  five  years  had  elapsed.  Again,  Brayman's  letter  of 
April  14tb,  returning  the  first  order  accepted,  proves  that  he 
never  consented  to  a  sale  of  the  bonds  except  on  the  terms  and 
conditions  upon  which  they  were  issuable,  and  effectually  puts 
an  end  to  tlie  idea  that  he  was  a  party  to  any  scheme  for  sur- 
reptitiously substituting  a  conditional  contract  in  the  place  of 
one  that  was  absolute.  This  correspondence  took  place  before 
the  transaction  was  concluded  and  before  either  of  the  accept- 
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ances  was  delivered.  Guthrie,  on  the  receipt  of  Brayman's 
letter,  was  under  an  obligation  to  disclose  to  Titus  &  Scudder 
the  terms  and  conditions  on  which  the  company  consented 
that  the  bonds  should  be  issuable,  if  he  had  not  done  so  before. 
If  he  made  the  communication,  the  duty  of  Titus  &  Scudder 
was  to  rescind  the  contract  if  it  was  not  according  to  the 
agreement,  or  abide  the  consequences  ;  and  if  Guthrie  with- 
held this  information  and  induced  the  plaintiffs  to  accept  these 
papers  by  representing  that  they  were  a  device  of  the  company 
to  cover  up  a  sale  by  the  company  of  its  bonds,  he  was  guilty 
of  a  fraud  of  such  a  dye  as  would  destroy  his  credit  as  a 
wit4iess. 

The  Guthrie  agreement  of  February  15th  is  expressed  in 
clear  and  explicit  language.  Guthrie  had  a  contingent  interest 
in  the  bonds  to  be  issued  under  the  contract  of  Potts  &  Co., 
whioli  he  might  dispose  of.  The  agreement,  therefore,  was 
one  capable  of  being  executed.  Orders  and  acceptances  in 
conformity  with  the  terms  of  the  agreement  were  obtained  and 
forwarded  to  the  plaintiffs,  tlie  receipts  for  the  money  paid 
were  surrendered,  and  Uie  agreement  and  acceptances  were  held 
as  voucJiers.  The  parties  acted  under  the  Guthrie  agreement. 
The  acceptance  by  tlie  plaintiffs  of  this  agreement,  intelligible 
on  its  face,  explicit  in  its  language,  applicable  to  the  subject 
matter  of  the  contract,  and  executed  by  the  delivery  of  accept- 
ances in  conformity  witli  its  terras,  affords  the  most  cogent 
proof  tliat  it  expressed  the  real  terms  of  the  contract  between 
the  parties.  The  evidence  to  overcome  the  probative  force  of 
these  circumstances,  and  to  displace  this  written  agreement 
and  set  up  in  its  stead  a  verbal  understanding  inconsistent 
with  it,  must  be  clear  and  in  the  highest  degree  satisfactory, 
and  come  from  sources  free  from  suspicion  of  bias  or  unfair- 
ness. Such  proof  has  not  been  produced.  On  the  contrary, 
the  decided  weight  of  the  evidence — by  the  papers  themselves 
and  the  acts  and  conduct  of  the  parties — is  to  sustain  this 
agreement  as  expressing  accurately  and  fully  the  real  contract 
that  was  concluded. 

Furthermore,  if  the  oral  testimony  had  established    that, 
Vol.  XVII.  27 
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Guthrie's  contract  with  Titus  &  Scudder  was  a  general  con- 
tract made  by  him  as  agent  of  the  company,  we  think  it  would 
not  avail  the  plaintiffs,  for  want  of  the  power  in  Guthrie  to 
make  such  a  contract  to  be  binding  upon  the  company.  The 
power  to  bind  the  company  by  a  contract  of  this  nature  must 
be  derived  from  the  board  of  directors;  it  could  not  be  con- 
ferred by  the  president  unless  the  president  was  expressly 
authorized  to  make  such  a  delegation  of  authority,  so  that  it 
was  in  effect  a  power  granted  by  the  directors.  For  this 
familiar  rule  of  law  I  need  only  refer  to  this  case  as  reported 
in  8  Vroom  98.  Guthrie  testified  at  the  former  trial  that  a 
power  of  attorney  to  him,  similar  to  the  circular  letter  of 
October  17th,  1866,  was  entered  on  the  company's  books,  and 
that,  by  a  resolution  of  the  board,  Brayman  had  general  charge 
of  all  the  affairs  of  the  company  in  connection  with  himself 
(Guthrie),  or  separate  from  himself  if  he  chose  to  act.  No 
such  entry  or  resolution  appears.  The  only  power  to  sell  and 
dispose  of  the  company's  bonds  appearing  in  the  minutes  is 
that  conferred  by  the  resolution  of  November  2d,  1859,  and 
that  is  conferred  upon  the  president  in  person,  without  any 
authority  in  him  to  delegate  the  power  to  another.  The 
charge  of  the  trial  judge  that  ■**  it  is  a  maxim  of  the  law 
that  delegated  power  cannot  be  delegated;  the  delegate  can- 
not delegate ;  he  may  use  others  in  the  accomplishment  of  par- 
ticular transactions  which  he  directs,  but  he  cannot  grant  to 
the  discretion  of  others  that  which  was  entrusted  to  his  dis- 
cretion," was  correct  as  applied  to  this  case.  Except  where  a 
known  usage  of  trade  justifies,  or  necessity  requires,  the  em- 
ployment of  subagents,  an  agent  whose  powers  and  duties 
involve  personal  trust  and  confidence  and  the  exercise  of 
judgment  and  discretion,  cannot,  without  authority  from  his 
principal,  delegate  to  another  the  confidence  and  discretion  re- 
posed in  him.  Having,  by  his  own  judgment  and  discretion, 
determined  what  should  be  done,  he  may  authorize  another  to 
perform  the  ministerial  acta  necessary  to  carry  into  effect  the 
purposes  of  his  employment,  but  he  cannot  turn  his  principal's 
business  over  to  the  judgment  and  discretion  of  another,  and 
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bind  the  principal  by  the  acts  and  conduct  of  the  latter.  1 
Sugd.  on  Powers  214  ;  Stofy  on  Agency,  §  14;  2  Kent  633; 
1  Chilly  on  Contracts  296  and  note;  Commercial  Bank  v. 
Norton,  1  Hill  501 ;  Lewis  v.  IngersoU,  1  Keyes  347;  Brew- 
ster V.  Hobarl,  15  Pick.  302,  308. 

The  only  appointment  as  agent  that  Guthrie  had  was  the 
circular  letter  of  October  17th,  1866.  That  appointment  pur- 
ports to  have  been  made  by  the  president  in  virtue  of  authority 
vested  in  him  as  president,  and  not  by  the  board  of  directors. 
It  designates  Guthrie  as  general  financial  agent  of  the  com- 
pany in  New  York,  and  defines  his  authority  to  be  "  to  secure 
stock  subscriptions  and  receipt  for  payment? ;  to  negotiate  loans  ; 
to  arrange  contracts  for  construction  and  equipment;  to  incur 
and  adjust  expenses,  and  in  general  to  take  care  of  the  inter- 
ests and  affairs  of  the  company  in  the  city  of  New  York." 
This  power  of  attorney  contains  an  enumeration  of  the  special 
powers  of  Guthrie  as  agent,  which  did  not  include  the  power 
to  make  executory  contracts  for  the  sale  of  tlie  company's 
bonds,  and  such  a  power  will  not  be  implied  from  the  general 
words,  "  to  take  care  of  the  interests  and  affairs  of  the  com- 
pany." I  find  no  evidence  of  Guthrie's  authority  even  under 
Bray  man  to  contract  for  the  issue  of  bonds,  except  that  im- 
plied from  Brayman's  letters  of  April  14th,  1868,  and  June 
9th,  1868.  The  last  of  these  letters  had  no  reference  to  a  ccm- 
tract  such  as  this;  it  related  to  a  hypothecation  of  bonds,  as 
appears  by  Gnthrie's  letter  of  June  1st,  to  which  Brayman's 
letter  of  June  9th  was  an  answer,  and  the  authority  to  be  im- 
plied from  Brayman's  letter  of  April  14th,  1868,  was  special, 
to  dispose  of  the  bonds  on  the  terms  and  conditions  on  which 
they  were  to  be  issuable.  Aside  from  the  fact  that  Guthrie 
had  no  power  from  the  board  of  directors  to  contract  for  the 
issuing  of  bonds,  he  had  not  the  consent  of  Brayman  to  con- 
tract for  these  bonds  except  on  the  terms  upon  which  they 
were  issuable,  as  expressed  in  the  orders  and  acce[)t.ances ;  and 
any  contract  Guthrie  might  make  for  the  issue  of  bonds  other- 
wise was  in  fact  not  only  without  authority  from  the  directors, 
but  was  also  without  the  consent  of  Brayman,  so  as  to  make 
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his  agreement  the  act  of  Brayman.  And  Titus  &  Scudder 
had  notice  pending  the  negotiation,  by  Brayman's  letter  of 
February  10th,  1868,  that  the  company's  bonds  were  not  then 
in  the  market,  and  would  not  be  until  ready  to  be  placed  for 
means  to  build  the  railroad,  and  that  its  financial  arrangement 
through  Potts  &  Co.  was  only  a  matter  of  expectancy  in  the 
future.  With  this  information  the  plaintiffs  were  not  in  law 
bona  fide  purchasers,  and  are  not,  for  that  reason,  entitled  to 
stand  on  any  authority  the  agent  assumed  to  have.  Hacken- 
sack  Water  Co.  v.  De  Kay,  9  Stew.  Eq.  548 ;  Moores  v.  Citi- 
zens* National  Bank,  111  U.  8.  156,  169.  If  Guthrie  mis- 
represented his  authority,  and  perpetrated  a  fraud  on  the 
plaintiffs,  the  president  of  the  company  was  no  participant  in 
that  fraud,  and  if  the  company  received  the  avails  of  the 
fraud,  the  plaintiffs'  remedy  against  the  company  would  be^ 
not  for  damages,  but  by  way  of  rescission  of  the  contract  and 
the  recovery  back  of  the  consideration  paid.  Kennedy  v.  Mo' 
Kay,  14  Vroom  288.  Nor  can  the  plaintiffs  hold  their  con- 
tract as  against  the  company  on  the  ground  of  a  subsequent 
ratification  of  the  unauthorized  act  of  the  agent ;  for  knowl- 
edge by  the  principal  of  the  unauthorized  act  of  the  agent  is 
essential  to  a  ratification,  and  as  soon  as  the  company  orbits 
officers  were  made  aware  of  Guthrie's  act,  they  promptly  re- 
pudiated it.     Gulick  V.  Graver,  4  Vroom  463. 

The  remaining  question  is  whether  the  plaintiffs  have  shown 
a  cause  of  action  against  the  company  upon  the  acceptances. 
The  agreement  to  substitute  gold  bonds  instead  of  the  currency 
bonds  contemplated  when  the  orders  were  given,  was  in  no 
sense  a  new  contract.  It  had  neither  the  form  nor  the  neces- 
sary consideration  of  a  new  and  independent  contract.  The 
gold  bonds,  as  remarked  by  the  trial  judge,  were  merely  a 
substitution  for  the  currency  bonds,  and  the  plaintiffs'  right  to 
the  gold  bonds  rested  upon  the  same  grounds  on  which  their 
right  to  the  currency  bonds  rested — upon  the  terms  and  con- 
ditions expressed  in  the  orders. 

The  contract  of  the  company  in  the  acceptances  being  for 
the  delivery  of  tiie  bonds  upon  a  contingency,  the  plaintiffs,  to 
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recover  on  it,  must  show  that  the  contingency  happened,  or 
that  performance  of  it  was  prevented  by  the  act  of  the  com- 
pany. Hudson  V.  Billon,  6  E.  &  B.  565 ;  Hinds  v.  Henry, 
7  Vroom  328.  No  work  was  done  by  Potts  and  Guthrie 
under  their  construction  contract,  and  they  earned  no  bonds 
under  their  contract.  The  plaintiffs  contended  at  the  trial, 
and  insisted  here,  that  the  contingency  on  which  they  were 
entitled  to  have  their  bonds  had  occurred  in  the  fact  that  the 
-company  issued  to  Potts  and  Guthrie  fifteen  hundred  of  their 
bonds.  The  facts  on  which  this  contention  rests  are  not  dis- 
puted. Mr.  Potts  said  that  on  tlie  25th  of  September,  1868, 
Bray  man  delivered  to  him  one  thousand  of  these  bonds  as  an 
advance  upon  the  contract,  and  as  evidence  of  the  fact  he  pro- 
duced a  letter  of  that  date  from  Brayman  in  which  he  said, 
*'  In  accordance  with  our  construction  contracts,  I  herewith 
deliver  bonds  of  this  company  from  one  to  one  thousand  in- 
clusive ($1,000,000)  being  the  first  and  only  issue  upon  the 
$5,000,000  authorized."  In  October,  1868,  Brayman  handed 
■over  five  hundred  more  bonds,  which  Potts  says  were  delivered 
to  Guthrie,  who  took  them  in  his  keeping.  For  these  bonds 
a  receipt,  dated  October  28th,  1868,  was  produced,  signed  by 
Potts  and  Guthrie,  stating  that  they  were  "an  advance  upon 
our  contract  for  construction  of  said  railroad,  and  our  supple- 
mental contract,  dated  respectively  June  20th,  1867,  and  May 
1st,  1868,  as  provided  in  section  5  of  said  original  contract, 
being  in  aggregate  for  five  hundr^jd  thousand  dollars,  the  cou- 
pons due  November  1st,  1868,  to  be  severed  and  redelivered 
to  said  company  without  charge." 

Potts  says  these  bonds  were  given  to  him  in  pursuance  of  a 
clause  (section  5)  in  the  construction  contract,  and  for  the  pur- 
pose of  facilitating  his  negotiations  in  disposing  of  the  contract. 
He  adds,  "  If  I  presented  this  matter,  for  instance  to  Mr. 
Opdyke,  I  can  say,  'I  have  got  $1,000,000  of  these  bonds 
which  I  can  turn  over  to  you  if  you  become  the  purchaser.' 
I  am  stating  now  how  I  received  them  rather  than  how  they 
were  given.  There  was  no  limit  to  my  authority  other  than 
was  iu  the  letter.     It  gave  me,  I  thought,  a  larger  control,  and 
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added  weight,  I  thought,  to  my  negotiations."  The  one  thou- 
sand bonds  Potts  received  he  deposited  with  the  Safe  Deposit 
Company,  and  afterward  with  the  International  Trust  Com- 
pany, and  they  were  the  same  bonds  he  surrendered  to  Deckla 
in  1871. 

Of  the  five  hundred  bonds  given  to  Guthrie,  two  hundred 
and  forty-two  came  to  Brayraan's  possession,  for  which  he 
gave  an  indemnity,  signed  by  him  as  an  individual,  dated 
October  28th,  1868,  whereby  he  agreed  with  J.  C.  Potts  & 
Co.,  and  the  Cairo  and  Fulton  Railroad  Company,  to  indem- 
nify and  save  thera  harmless  from  the  payment  of  the  interest 
coupons  on  the  bonds  of  the  company,  which  he  (Brayman) 
received  of  this  issue. 

What  became  of  the  other  two  hundred  and  thirty-eight 
bonds  does  not  clearly  appear,  except  that  those  not  hypothe- 
cated were  seized  by  the  sheriff  under  an  attachment  against 
the  company.  The  testimony  shows  that  these  five  hundred 
bonds  were  issued  for  the  purposes  of  hypothecation.  Bray- 
man says  that  they  were  "  the  subject  of  convenience — passed 
backwards  and  forwards  one  to  another.  I  had  part  of  them 
part  of  the  time,  hypothecated  ;  sometimes  they  went  back  to 
them  again,  and  then  to  me  again." 

It  appears  in  the  case  that  Brayman  was  interested  from  the 
beginning  with  Potts  and  Gutlirie  in  their  construction  con- 
tract to  the  extent  of  one-third  of  the  profits,  and  that  his  in- 
terest was  not  known  to  the  company  or  to  any  of  its  officers. 
Brayman's  interest  in  the  construction  contract  was  in  itself  a 
fraud  upon  the  company,  and  in  direct  violation  of  section  27 
of  the  charter,  which  declares  that  "  no  member  of  the  board 
of  directors,  agents,  officers  or  servants  of  the  company  shall 
be  directly  or  indirectly  interested  in  any  contract  for  work." 

Tiie  construction  contract  provided  for  the  delivery  of  bonds 
in  advance  of  payments  for  work  done,  "  for  the  purpose  of 
providing  means  for  the  more  rapid  progress  of  the  work" 
than  was  therein  provided.  These  bonds  were  not  delivered 
for  that  purpose;  they  were  delivered  to  Potts  and  Guthrie 
to  facilitate  negotiations  for  the  sale  of  the  contract  for  the 
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personal  emolument  of  Brayman,  Potts  and  Guthrie.  The 
contract  provided  that  the  bonds  so  to  be  advanced  should  be 
delivered  "on  satisfactory  security  being  given  therefor." 
These  bonds  were  delivered  to  Potts  and  Guthrie  without  any 
security  whatever. 

Tiie  delivery  of  these  bonds  was  not  a  delivery  of  bonds 
under  section  5  of  the  construction  contract.  Bray  man's  act  in 
delivering  them  was  nothing  else  than  a  fraud  u|)on  the  com- 
pany, and  the  company  could  have  brought  suit  and  recovered 
the  bonds  back  from  Potts  and  Guthrie  as  property  of  the 
company  illegally  obtained.  Negotiated,  and  in  the  hands  of 
bona  fide  holders  for  value,  on  principles  of  commercial  law 
applicable  to  negotiable  paper,  the  bonds  would  have  been 
valid  and  binding  securities.  The  plaintiffs  are  not  in  that 
position.  They  advanced  no  money  on  these  bonds  in  the 
market  as  negotiable  securities.  They  are  merely  seeking  to 
make  this  act  of  Brayman  performance  of  the  condition  ex- 
pressed in  the  acceptances.  To  succeed  in  that  they  must 
show  that  his  act  was  the  act  of  the  company,  and  that  the 
bonds  were  in  fact  delivered  in  compliance  with  the  terms  of 
the  construction  contract.  But  if  these  bonds  were  lawfully 
delivered  in  compliance  with  section  5  of  the  construction  con- 
tract, their  delivery  was  not  such  as  to  be  compliance  with  the 
condition  in  these  acceptances.  The  personal  contract  between 
Potts  and  Guthrie  of  June  20th,  1867,  made  no  provision  for 
any  interest  of  Guthrie  in  bonds  delivered  in  advance  of  pay- 
ments for  work  ilone.  By  its  terms,  Guthrie  was  to  have 
land-grant  bonds  to  tiie  amount  of  $3000  "  for  every  mile  of 
said  railroad  constructed  and  paid  for  "  under  tiie  construction 
contract  of  Potts  and  Guthrie  of  June  20th,  1867,  and  by  the 
latter  contract  the  work  was  to  be  done  in  sections,  and  the 
bonds  and  stock  to  be  delivered  as  payments  therefor  were  to 
be  payable  on  the  completion  of  each  twenty  miles  of  the  road. 
If  Potts  and  Guthrie,  cither  themselves  or  in  connection  with 
B.  C.  Potts,  who  was  afterward  admitted  into  the  firm  of 
Joseph  C.  Potts  &  Co.,  had  done  work  in  the  construction  of 
the  road  contemplated  by  the  construction  contract  of  June 
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20th,  1867,  SO  that  Guthrie  would  have  been  entitled  to  bonds 
under  the  personal  contract  between  him  and  Potts,  then  Titus 
&  Scudder  would  have  been  entitled,  under  the  orders  and 
acceptances,  to  those  bonds,  and  the  company  could  not  set  up 
these  advances  to  Potts  and  Guthrie  to  defeat  the  plaintiffs' 
rights.  But  that  contingency  never  happened,  and  Guthrie 
never  became  entitled  to  any  bonds  under  the  personal  con- 
tract between  him  and  Potts.  In  neither  of  these  aspects 
were  the  fifteen  hundred  bonds  delivered  to  Potts  and  Guthrie 
in  September  and  October,  186B,  au  issue  of  bonds  such  as  is 
mentioned  in  the  orders  and  acceptances. 

The  plaintiffs  also  contend  that  they  are  entitled  to  this 
verdict  on  the  ground  of  a  rescission  of  the  contract  mentioned 
in  the  acceptances,  whereby  the  performance  of  the  condition 
"was  defeated.  The  measure  of  damages  for  such  an  act,  if 
wrongful,  would  be  the  value  of  the  bonds  of  which  the  plain- 
tiffs were  deprived,  and  interest.  It  becomes,  therefore,  the 
important  question  in  this  case  whether  the  plaintiffs'  right  to 
recover  can  be  sustained  on  that  ground. 

It  will  be  observed  that  the  company,  by  these  acceptances, 
did  not  enter  into  an  absolute  undertaking  to  issue  the  bonds 
contracted  for.  Though  the  form  of  the  acceptances  was  not 
the  same  upon  both  orders,  their  legal  effect,  as  the  trial  judge 
held,  was  the  same,  and  the  company's  contract  in  l>oth  cases 
was  to  deliver  to  the  plaintiffs  bonds  which  were  issuable  under 
the  personal  contract  between  Potts  and  Guthrie.  That  oon- 
tract  was  incorporated  into  the  orders  and  acceptances,  and  the 
rigiit  of  Guthrie  to  have  the  bonds  under  that  contract  was 
the  condition  upon  which  the  company  agreed  to  issue  the 
bonds  to  the  plaintiffs. 

Guthrie  testified  at  the  first  trial  that  the  contract  referred 
to  in  the  orders — that  is,  the  personal  contract  between  Potts 
and  Guthrie — had  been  abrogated.  In  fact,  the  contract  ap- 
pears to  havH  been  canceled  by  having  the  names  of  Potts  and 
Guthrie  erased  and  the  seals  cut  off.  Tliis  cancellation  was 
effected  in  May,  1868,  when  Benjamin  C.  Potts  was  taken 
into  the  firm  of  Joseph  C.  Potts  <fe  Co.     This  contract  was 
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the  personal  contract  of  Potts  and  Guthrie,  in  which  the  com- 
pany had  no  interest  and  over  which  it  had  no  control.  Its 
cancellation  was  the  act  of  Potts  and  Guthrie,  in  conformity  to 
their  personal  arrangements  for  bringing  a  new  member  into 
their  firm.  It  was  done  without  any  consent  obtained  from 
Brayman  or  the  company,  and  Potts  and  Guthrie  could  law- 
fully have  canceled  the  contract  against  the  objections  of  the 
company.  The  cancellation  would  have  been  inefficacious  as 
against  Titus  &  Scudder  if  Guthrie's  right  to  the  bonds  had 
been  earned  by  work  done  under  the  construction  contract, 
but  the  cancellation  of  the  personal  contract  of  Potts  and 
Guthrie  cannot  of  itself  be  made  a  ground  of  recovery  against 
the  company.  A  rescission  of  the  construction  contract  of  the 
company  with  Potts  and  Guthrie,  whereby  Guthrie's  right  to 
bonds  under  his  personal  contract  with  Potts  was  defeated,  is 
therefore  the  foundation  of  the  plaintiffs'  right  to  a  recovery 
on  the  ground  of  a  rescission,  and  to  make  that  rescission  effi- 
cacious to  the  plaintiffs'  action  it  must  appear  that  the  rescis- 
sion was  wrongful  and  without  legal  justification,  for  it  is  the 
settled  doctrine  of  the  law  that  damages  cannot  be  recovered 
for  every  species  of  loss  that  an  individual  has  sustained  by 
the  act  of  another.  There  must  not  only  be  loss,  but  the  loss 
must  be  injuriously  l)rought  about  by  a  violation  of  the  plain- 
tiffs' legal  rights.  There  must  be  a  wrongful  act  done  by  the 
defendant  and  a  loss  resulting  from  that  wrongful  act.  Sedg. 
Darn.  [30],  27,  [31],  28;  Warwick  v.  HiUchinson,  16  Vroom 
61,  65. 

The  construction  contract  of  Potts  and  Guthrie  with  the 
company,  in  section  6,  provided  that  tlie  contract  migiit  be 
modified  by  the  parties.  On  the  1st  day  of  May,  1868,  a 
contract  was  made  under  seal  between  Potts  and  Guthrie  and 
the  company,  which  is  stated  in  it  to  be  supplemental  and  in 
addition  to  the  contract  of  June  20th,  1867,  and  was  declared 
to  be  part  and  parcel  of  the  latter  contract.  This  contract 
contained  three  clauses — the  first  extending  the  time  for  the 
completion  of  the  first  twenty  miles  of  the  road  until  the  1st 
day  of  May,  1869  ;  the  second,  enlarging  the  work  contracted 
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for  SO  as  to  include  the  whole  line  of  railroad  from  Missouri  to 
the  Texas  boundary;  the  third,  providing  that  if  a  bill  before 
congress,  granting  aid  to  the  company,  was  passed,  the  amount 
of  bonds  of  the  company  to  be  paid  to  the  contractors  should 
not  exceed  $16,000  per  mile,  and  sufficient  bonds  of  the 
United  States  should  be  paid,  in  lieu  thereof,  to  make  up  the 
sum  of  $23,000  per  mile,  in  bonds.  These  provisions  were 
manifestly  no  rescission  of  the  contract  of  June  20th,  1867, 
and  were  advantageous  to  Potts  and  Guthrie  in  that  it  saved 
a  forfeiture  of  the  contract  for  tjie  non-completion  of  tvirenty 
miles  of  road  before  the  1st  day  of  January,  1869,  as  stipu- 
lated for  in  the  original  contract.  An  amendment  of  these 
contracts  was  made  by  another  supplemental  contract,  executed 
October  28th,  1868.  This  last-mentioned  contract  made  na 
material  alterations  in  the  preceding  contracts.  It  simply 
changed  the  width  of  the  gauge  of  the  track,  and  the  reference 
to  the  date  of  the  act  of  the  legislature  under  which  the  state 
bonds  were  to  be  issued,  and  provided  that  Potts  and  Guthrie, 
in  lieu  of  paying  interest  on  bonds  advanced  to  them,  before 
payments  for  work  became  due,  as  specified  in  the  contract, 
should  surrender  the  coupons  on  said  bonds  to  those  periods. 
The  1st  day  of  May,  1869 — the  day  fixed  by  the  supple- 
mental contract  of  May  1st,  1868,  for  the  completion  of  the 
first  twenty  miles  of  the  road — came,  and  Potts  and  Guthrie 
had  neither  done  nor  made  any  prej)aration  to  do  any  work  in 
the  construction  of  a  railroad.  In  March,  1869,  Potts  went 
to  England  to  endeavor  to  make  sale  of  the  contract.  He  re- 
turned in  May  with  a  contract  bearing  date  May  25th,  1869, 
and  purporting  to  be  between  Joseph  C.  Potts,  Benjamin  C. 
Potts  and  Columbus  B.  Guthrie,  of  the  first  part,  an'd  Ed- 
mund Carlisle  and  Charles  Cave  Wilh'ams,  of  the  second  part, 
and  the  Cairo  and  Fulton  Railroad  Company,  of  the  third 
part.  This  contract  provided  for  the  transfer  and  assignment 
of  the  construction  contract,  and  for  putting  Carlisle  and  Wil- 
liams in  possession  of  a  majority  of  the  capital  stock  of  the 
company,  and  placing  them  in  the  exclusive  control,  direction 
and  management  of  the  comjiany ;  for  the  holding  of  an  elec- 
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tion  of  directors,  at  which  Carlisle  luirl  Williams,  holding  the 
majority  of  the  stock,  might  elect  such  directors  as  they  deemed 
best  for  the  interests  of  the  company — provided  that  Joseph 
C.  Potts  and  Mason  Brayman  should  alwa^'S  he  elected  two 
of  said  directors  so  long  as  any  payments  to  be  made  by  Car- 
lisle and  Williams  under  the  contract  should  remain  unpaid. 
In  fact,  this  contract  was  for  the  sale  to  Carlisle  and  Williams, 
not  only  of  the  construction  contract,  but  also  of  all  the  prop- 
erty and  franchises  of  the  corporation.  The  consideration  of 
this  sale  and  transfer  stipulated  for  was  $100,000  in  cash  and 
bills  of  exchange,  $750,000  in  six  per  cent,  gold,  first-mort- 
gage land-grant  bonds  thereafter  to  be  issued  l)y  the  ccm|)any, 
and  $250,000  in  the  paid-up  capital  stock  of  the  company; 
and  this  consideration  was  to  be  paid  to  Joseph  C.  Potts, 
Benjamin  C.  Potts  and  Columbus  B.  Guthrie.  This  contract 
was  made  for  the  benefit  of  Potts  and  Guthrie.  It  was  signed 
by  "The  Cairo  and  Fult(m  Railroad  Company,  by  their  at- 
torney, Jos.  C.  Potts."  Brayman  says  that  Potts  had  from 
him  a  power  of  attorney  broad  enough  to  embrace  such  a  con- 
tract. Potts  and  Guthrie  had  sent  to  Brayman,  March  11th, 
1869,  a  telegram:  "Potts  goes  to  London.  Send  sealed  au- 
thority to  sell  franchises,  stock,  land  and  all  property  of  com- 
pany ;  also  extension  contract."  Brayman,  in  his  letter  trans- 
mitting the  authority,  said,  "  I  enclose  a  letter  of  authority 
prepared  ujwn  your  dispatch  of  the  11th.  Having  no  knowl- 
edge of  the  terras  .of  your  negotiations,  I  could  only  make  the 
autiiority  general.  In  law,  I  cannot  delegate  the  trust  given 
me,  by  authorizing  another  to  conclude  arrangements.  You 
will  readily  appreciate  other  reasons  why  it  is  most  proper 
that  the'final  adjustment  and  legal  j)apers  be  made  by  me." 

The  contract  fell  through  in  the  fall  of  1869,  but  that  is  of 
comparatively  little  importance,  for  the  contract  never  had 
any  legal  existence  as  against  the  company.  Brayman  had  no 
power  to  authorize  the  making  of  such  a  contract.  The  reso- 
lution of  the  directors  of  May  9th,  1867,  authorizing  Bray- 
man to  make  contracts  for  the  sale,  lease  or  disposal  of  the 
franchises,  corporate  rights  and  property  of  the  company,  gave 
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Brayraan  no  power  to  make  such  a  contract  for  the  benefit  of 
Potts  and  Guthrie, 

In  the  spring  of  1870  Brayman  ceased  to  be  president,  and 
on  the  20th  of  May,  1870,  the  new  board  of  directors,  by  a 
resolution,  canceled,  annulled  and  set  aside  the  construction 
contract,  and  all  contracts  made  with  Potts  and  Guthrie  or 
either  of  them.  At  the  time  this  resolution  was  passed,  no 
work  had  been  done  by  Potts  and  Guthrie,  or  any  one  else, 
upon  the  building  of  the  road.  There  is  some  testimony  that, 
by  reason  of  the  failure  of  Potts  and  Guthrie  to  complete 
twenty  miles  of  the  road,  the  company  had  forfeited  its  right 
to  some  federal  or  state  aid,  but,  aside  from  that,  the  contract 
was  broken  by  Potts  and  Guthrie,  and  the  company  was  justi- 
fied in  law  in  declaring  it  at  an  end.  The  trial  judge  very 
properly  instructed  the  jury  that  the  circumstances  and  situa- 
tion of  the  company  justified  a  rescission  of  the  contract,  and 
that  nothing  in  the  acceptances  implied  any  contract  that  the 
company  would  not  avail  itself  of  all  its  legal  rights  under  the 
construction  contract ;  and  if  the  contractors  failed  to  perform 
their  contract  obligations  until  they  were  clearly  in  default, 
the  company  was  at  liberty  to  act  with  respect  to  the  contract 
as  if  the  orders  had  not  been  given  nor  accepted. 

The  rescission  of  the  contract  by  the  company  not  being  a 
wrongful  act,  the  plaintiffs  cannot  hold  the  company  in  dam- 
ages for  that.  But  there  is  evidence  tending  to  show  that  the 
money  paid  by  the  plaintiff's  to  Guthrie  was  used  and  applied 
for  what  might  be  considered  the  use  of  the  company,  and  as 
a  recovery  by  the  plaintiffs  of  that  sum,  with  interest,  would 
be  as  just — and  at  the  same  time  not  in  violation  of  law — as 
this  verdict  in  damages  is  unjust  and  contrary  to  law — if  the 
plaintiffs  will  remit  the  damages  assessed  beyond  the  amount 
of  the  money  they  paid  to  Guthrie  and  interest,  the  verdict 
may  stand  for  that  sum  ;  otherwise,  the  verdict  should  be  set 
aside  and  a  new  trial  granted. 
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THOMAS  FRALEY  AND  MARY  FRALEY  v.  JOHN  FEATHER. 

1  In  an  action  on  an  appeal-bond,  judgment  in  the  District  Court  should 
not  be  entered  for  tlie  penalty,  but  for  the  amount  really  due  and  re- 
coverable, under  section  5  of  the  act  of  1878,  {Pamph.  L.,  p.  lol.) 
amending  section  50  of  tlie  District  Court  act.     Rev.,  p.  1309. 

2  Where  the  Court  of  Common  Pleas,  by  mistake,  entered  judgment  on 
appeal  for  the  amount  due  and  recoverable,  instead  of  ordering  judg- 
ment for  that  sum  to  be  entered  in  the  District  Courl,  under  tiie  stat- 
ute, such  judgment  may  be  set  aside  and  the  proper  order  made  at  the 

same  term. 

3  Judgments  are  under  the  control  of  the  court  which  pronounces  them, 
during  the  term  at  which  they  are  rendered  or  entered  of  record,  and 
may  then  be  set  aside,  vacated,  modified  or  annulled  by  that  court. 

4  The  exclusive  jurisdiction  given  to  District  Courts,  where  the  party 
defendant  resides  within  the  corporate  limits  of  the  city  wherein  said 
courts  are  established,  confers,  merely  a  pei-sonal  privilege  on  such  de- 
fendant,  which  may  be  waived  by  submitting  to  the  jurisdiction  of 
another  court. 

On  certiorari  to  the  District  Court  of  the  city  of  Paterson. 

Argued  at  February  Term,  1884,  before  Justices  Scuddbr 
and  Reed. 

For  the  prosecutors,  /.  F.  Cahill. 

For  the  defendant,  W.  J.  St.  Lawreme. 

The  opinion  of  the  court  was  delivered  by 

ScUDDEK,  J.  Thomas  Fraley  and  Mary  Fraley  brought 
suit  and  recovered  judgment,  December  19th,  1881,  before 
Hector  C.  Hud.son,  a  justice  of  the  peace  of  the  county  of 
Pasf^aic,  for  $94  damages  and  $4  costs,  in  an  action  on  the 
oase  against  Charles  Murphy  and  Bridget  Murphy.  An  ap- 
peal-bond, with  John  Feather  as  surety,  was  presented  and  an 
appeal  demanded  to  the  Court  of  Common  Pleas,  which  was 
granted.     Tliis  appeal  was  afterwards  dismissed  by  the  Court 
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of  Common  Pleas  for  want  of  prosecution,  on  April  26th, 
1882,  and  on  June  16th,  1882,  it  was  ordered  that  the  ap- 
pellees have  leave  to  take  the  appeal-bond  from  the  files  of 
the  court  for  prosecution.  Action  was  brought  in  the  District 
Court  of  the  city  of  Paterson  on  this  bond,  and  judgment  ren- 
dered for  the  penalty,  $200  and  costs,  June  17th,  1882.  On 
appeal  to  the  Court  of  Common  Pleas,  the  amount  was  re- 
duced to  $104.28,  without  costs,  and  judgment  entered  in  that 
court  January  26th,  1883,  of  the  term  of  January.  After- 
wards, on  notice,  February  10th,  1883,  this  judgment  was  set 
aside,  and  it  was  ordered  that  a  judgment  be  entered  in  the 
District  Court  from  which  the  appeal  was  taken,  for  the 
amount  of  $104.28,  without  costs. 

This  alteration  in  the  amount  of  the  judgment  from  $200, 
the  penalty  of  the  bond,  to  the  amount  really  due  and  recover- 
able thereon,  to  wit,  $104.28,  was.  right,  under  section  5  of  the 
act  of  1878,  {Pamph.  L.,  p.  151,)  amending  section  50  of  the 
District  Court  act.  Rev.,  p.  1309.  The  change  from  the 
entry  of  judgment  in  the  Court  of  Common  Pleas  to  an  order 
for  judgment  in  the  District  Court  was  also  according  to  the 
statute.  Rev.,  p.  1330,  §  171  ;  Guerin  v.  Rodwell,  8  Vroom 
71.  It  was  also  within  the  power  of  the  court  to  make 
this  correction  at  the  same  term  in  which  the  mistaken  entry 
of  judgment  in  the  Court  of  Common  Pleas  was  made. 
It  appears  on  the  record  sent  up  witii  the  certiorari  that  Feb- 
ruary 10th,  1S83,  was  of  the  term  of  January,  1883,  in  which 
the  judgment  was  entered.  It  is  a  general  rule  of  law  that 
all  the  judgments  and  orders  of  courts,  however  conclusive  in 
their  character,  are  under  the  control  of  the  court  which  pro- 
nounces them  during  the  terra  at  which  they  are  rendered  or 
entered  of  record,  and  they  may  then  be  set  aside,  vacated, 
modified  or  annulled  by  that  court.  Bronson  v.  Schulten,  104 
U.  S.  41<». 

The  return  further  shows  that  the  defendants,  Charles 
Murphy  and  Bridget  Murphy,  were  both  residents  of  the  city 
of  Paterson  at  the  time  the  action  was  brought  against  them 
before  the  justice  of  the  peace.     It  is  thereupon  contended  that 
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as  the  act  constituting  District  Courts  in  certain  cities  of  this 
state  makes  their  jurisdiction   exclusive  of  all  other  courts 
whatever,  in  all  cases  arising  under  that  act  where  the  party 
defendant    resides    within    the   corporate    limits    of  the    city 
wherein  said  court*  or  courts  shall   be  established,  {Rev.,  p. 
1302,  §  6;  Pamph.  L.  1878,  p.  148,  §  6,)  that  the  justice's 
court  was  without  authority  to  pronounce  judgment  against 
these  defendants,  and  that  the  appeal-bond  given  by  them  and 
their  surety  was  involuntary  and  coercive,  without  any  author- 
ity to  exact  it  from  them,  and  cannot  be  the  subject  of  a  legal 
action  against  any  of  the  obligors.     If  the  judgment  of  the 
justice  of  the  peace  was  given  without  jurisdiction   of  the 
parties  or  of  the  subject  matter,  an  appeal-bond  given  to  pro- 
tect the  defendants  against  its  enforcement  would  be  void,  and 
there  could  be  no  recovery  in  an  action  upon  it.     A  voluntary 
bond  given  where  the  proceedings  are  merely  irregular,  and 
the  debt  or  obligation  claimed  is  justly  due,  may  be  enforced, 
but  an  involuntary  bond  exacted  where  the  proceedings  are 
void  cannot  be  enforced.     Hoboken  v.  Harrison,  1  Vroom  73  ; 
Gaddis  V.  Hoioell,  2  Vroom  313. 

This  bond  was,  however,  given  without  objection  to  the 
jurisdiction  of  the  justice.  At  no  stage  of  the  proceedings 
against  them,  prior  to  its  execution,  did  the  defendants  claim 
their  privilege  to  be  sued  in  the  District  Court.  Having 
jurisdiction  of  the  subject  matter  in  an  ordinary  action  for 
trover  and  conversion,  the  justice's  court  also  acquired  juris- 
diction of  the  persons  of  these  defendants  when  they  appeared 
and  interposed  no  plea  or  motion  challenging  the  authority  of 
the  court  to  hear  the  cause  and  pronounce  judgment  against 
them.  The  statute  creating  District  Courts  in" certain  cities 
was  designed  to  be  for  the  ease  of  persons  residing  in  those 
cities,  and  gives  exclusive  jurisdiction  to  them  where  these 
residents  choose  to  claim  their  privilege  to  be  sued  in  them, 
and  not  in  the  justices'  courts.  But  this  privilege,  like  others 
which  are  merely  personal  to  litigants,  may  be  waived  by  ap- 
pearing, pleading  and  submitting  to  the  authority  of  the  court 
without  seeking  to  be  discharged.     It  is  too  late  after  judg- 
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meut  has  been  pronounced  and  an  appeal  from  that  judgment 
has  been  taken,  to  claim  that  the  bond  given  to  secure  the  ap- 
peal is  void  because  the  defendants  had  another  forum  given 
them  by  law,  which  they  abandoned  at  the  trial  in  the  justice's 
court.  A  similar  construction  of  this  act  has  been  given  in 
the  case  of  Funk  v.  Smith,  decided  at  the  present  term  of  this 
court. 

The  judgment  is  affirmed,  with  costs. 


STATE  V.  GEORGE  J.  GORDON. 

1.  On  trial  of  an  indictment  for  unlawfully  conveying  or  taking  away  a 
woman  child  under  the  age  of  fifteen  years,  with  intent  to  seduce,  &c.^ 
under  section  82  of  the  Crimes  act,  she  is  a  competent  witness  to  testify 
on  behalf  of  the  state. 

2.  If  the  defendant  brought  her  within  this  state  from  another,  and  here, 
with  the  intent  set  out  in  the  statute,  interposed  his  will  or  persuasion 
between  her  and  her  guardian's  control,  so  as  to  overcome  her  inten- 
tion to  return  to  her  home,  the  abduction  is  accomplished,  and  he  may 
be  indicted  in  this  state. 

On  error  to  the  Court  of  General  Quarter  Sessions  of  the 
Peace  of  Hudson  county. 

Argued  at  June  Term,  1884,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Scudder  and  Reed. 

For  the  state,  C.  H.  Winjield. 

For  the  defendant,  Paster^  Daly  &  Ryeraon. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  defendant  was  indicted  under  section  82 
of  the  act  for  the  punishment  of  crimes,  for  the  abduction  and 
seduction  of  a  girl  under  the  age  of  fifteen  years.  He  was 
found  guilty  and  sentenced  to  the  state  prison  for  the  term  of 
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five  years.     Many  objections  were  taken  at  the  trial  to  the 
admissions  of  testimony,  and  requests  to  charge  were  made  to 
the  trial  judge,  some  of  which   were  granted  and  others  re- 
fused.    Two  exceptions  only  were  argued  on  the  return  to  the 
writ  of  error,  the  others  having  been  abandoned.     The  first 
was  an  exception  to  the  adjnissiou  of  the  witness  A  B,  the 
child  in  question,  on  the  part  of  the  state,  against  the  defend- 
ant, because  she  was  alleged  to  be  the  wife  of  the  defendant, 
and  therefore  an  incompetent  witness.     Wiien  this  objection 
was  made  by  the  defendant's  counsel  the  court  directed  that 
the  witness  be  examined  on  the  voir  dire  as  to  the  alleged 
marriage.     She  was  questioned  as  to  the  form  of  a  marriage 
ceremony  extracted  in  part  from  the  marriage  service  used  in 
the  Protestant  Episcopal  Church,  and  said  to  have  been  re- 
peated by  the  parties  when  they  were  together,  without  any 
witness,  in  Brooklyn,  Long  Island,  State  of  New  York.     She 
denied  that  there  was  any  such  ceremony.     She  was  shown  a 
certificate  in  writing,  signed  by  her  and  the  defendant,  dated 
November  2d,  1883,  which  stated  that  they  had  been  married 
by  repeating  certain  portions  of  the  Episcopal  marriage  ser- 
vice.    She  testified  that  when  she  signed  it  he  told  her  it  was 
only  a  joke.     Certain  letters  were  shown  her  which  slie  ad- 
mitted had  been  written  and  signed  by  her  after  November 
2d,  1883,  in  which  she  addressed  him  as  her  husband  and 
called  herself  his  wife.     These  she  said  were  addressed  and 
signed  in  that  way  because  he  told  her  to  do  so,  and  she  had 
agreed  and  intended  to  marry  him  in  the  following  spring. 
On  December  3d,  1883,  she  left  her  home  in  Astoria,  and 
went  with  him  to  the  mayor's  office  in  the  city  of  New  York 
to  be  married,  but  the  mayor  declined  to  marry  them  because 
of  her  youthful  appearance.     On  the  same  day  she  went  with 
him  to  Jersey  City,  where  she  was  introduced  as  his  wife  by 
the  defendant  to  friends  of  his  residing  there.     She  was  silent 
before  them.     They  occupied  the  sanie  bed-room  at  a  hotel  in 
that  city  for  a  night,  a  day  and  part  of  the  second  night,  when 
the  defendant  was  arrested  on  pursuit  and  complaint  of  her 
adopted  father,  who  had  never  given  his  consent  to  a  marriage 
Voii.  xvir.  28 
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between  them.  Her  parents  were  both  dead.  It  had  also 
been  testified  by  her  older  sister  that  she  was  born  in  October, 
1869,  and  was  under  the  age  of  fifteen  years  when  the  alleged 
abduction  took  place.  The  defendant's  counsel  offered  sec- 
tion 1  of  the  New  York  Marriage  act,  {Rev.  Stat ,  vol.  III., 
p.  227,)  by  which  marriage  in  tlvat  state  is. a  civil  contract,  to 
which  the  consent  of  parties  capable  in  law  of  contracting  shall 
be  essential ;  and  also  section  3  of  the  same  act,  making  void 
a  marriage  where  either  of  the  parties  to  a  marriage  shall  be 
incapable  for  want  of  age  and  understanding  of  consenting  to 
a  marriage,  &c  ,  or  when  the  consent  of  either  party  shall  have 
been  obtained  by  force  or  fraud;  also  section  26  of  the  New 
York  Crimes  act,  making  it  criminal  to  take  away  any  female 
under  the  age  of  fourteen  years  from  her  father,  mother, 
guardian  or  other  person,  without  their  consent,  either  for  the 
purpose  of  prostitution,  concubinage  or  marriage.  After  the 
above  examination  the  court  allowed  the  witness  to  be  sworn 
on  the  part  of  the  state,  and  to  this  an  exception  was  prayed, 
allowed  and  sealed. 

There  was  no  error  in  the  admission  of  this  witness  to  tes- 
tify. If  she  had,  in  her  examination,  admitted  that  she  was 
the  wife  of  the  defendant,  and  that  his  allegations  were  true, 
a  different  question  might  have  arisen  under  the  statutes  of 
the  State  of  New  York,  where  it  was  claimed  the  ceremony 
of  marriage  took  place;  but  she  denied  them,  and  whether 
they  were  married  or  not  was  a  disputed  question  in  the 
cause.  The  court  did  right,  at  that  stage  of  the  trial,  in  ac- 
cepting her  statements  on  the  voir  dire  for  the  purpose  of 
allowing  her  to  be  sworn  in  behalf  of  the  state  against  the 
defendant.  It  would  be  a  petitio  principii  to  assume,  on  a  bare 
allegation,  that  she  was  the  wife  of  the  defendant,  and  there- 
fore ilis(pialified  to  be  a  witness  against  him,  when  one  of  the 
questions  at  issue  was  whether  there  waa  ever  a  valid  marriage 
between  them.  He  was  undoubtedly  a  competent  witness,  l)y 
statute,  to  prove  his  defence,  and  there  was  therefore  the 
greater  reason  why  the  state  should  not  be  deprived  of  her 
testimony.     The  contrary  ru\e  would  exclude  the  most  im- 


NOVEMBER  TERM,  1884.  435 

State  V.  Gordon. 

])ortant  testimony  ou  the  part  of  the  state,  and  leave  the  de- 
fendant to  prove  his  own  case  without  possibility  of  contra- 
-tliction,  when  they  only  were  present,  and  artifice,  constraint 
or  force  was  used  to  extort  ap[)arent  consent  to  marriage  from 
a  mere  child  by  the  overpowering  will  of  a  man  so  much  older 
than  she.      He  was  forty-seven  years  old. 

It  is  only  where  there  has  been  a  valid  marriage  that  the 
j)arties  are  excluded  from  giving  evidence  for  or  against  each 
other  by  the  common  law.  Ros.  Crim.  Ev.  124;  1  Greenl. 
Ev.,  §  339 ;  Whart.  Crim.  Ev.  390.  It  has  therefore  been 
held  in  indictments  for  bigamy,  after  proof  of  the  first  mar- 
riage, that  the  second  woman  married  is  a  competent  witness 
against  her  husband,  for  the  second  marriage  is  void  and  she 
is  no  wife.  To  test  this  competency  the  woman  may  be  ex- 
amined on  the  imr  dire  as  to  this  void  marriage.  Whart. 
Crim.  Ev.,  §§  395-397 ;  1  Ecist  P.  C.  469 ;  Seeley  v.  Enge/l, 
13  N.  Y.  542. 

Courts  have  even  gone  further  and  held  that  on  the  trial  of 
an  indictment  for  the  forcible  abduction  and  marriage  of  a 
woman,  under  the  statute  prohibiting  such  marriage,  she  may 
be  a  witness  for  the  crown,  and  that  this  is  not  a  case  within 
the  general  law  excluding  the  testimony  of  a  wife  against  her 
iiusband,  for  she  is  not  legally  his  wife,  a  contract  of  marriage, 
like  any  other  contract,  obtained  by  force,  having  no  obliga- 
tion in  law.  Broicn's  case,  Vevt.  243;  FahroocVs  case,  Ov. 
Car.  483  ;  Ret  v.  Wakefield,  2  Lewin  C.  C.  279  ;  1  Hale  P. 
a  301 ;  2  Hawk.  P.  C,  ch.  46,  §  78;  2  Russ.  Cr.  984. 

Our  statute  enacts  that  every  such  marriage,  as  therein  de- 
scribed, of  any  woman  child  within  the  age  of  fifteen  years 
shall  be  void  if  the  man  contract  matrimony  with  her  without 
the  consent  of  her  father,  mother  or  guardian.  In  any  view 
that  may  be  taken  of  the  alleged  contract  of  marriiige  and  the 
acts  attending  and  following  it,  it  is  evident  that  there  are 
some  facts  to  which  she  must  necessarily  testify  to  prevent  this 
statute,  intended  fur  the  protection  of  parents  and  their  young 
female  children,  from  becoming  useless.     The  court  were  right 
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in  admitting  the  girl's  testimony,  and  leaving  its  credibility  to 
the  jury. 

The  second  point  of  exception  that  was  argued  by  counsel 
was  that  the  court  charged  in  effect,  among  other  things,  that 
if  the  jury  found  that  the  defendant  brought  the  girl  to  Jersey 
City,  and  there  detained  her  either  by  force  or  by  persuasion,  it 
was  such  an  unlawful  conveying  and  taking  away  within  this 
state  as  is  contemplated  by  the  statute.  This  instruction  was 
correct.  A  girl,  within  the  protection  of  the  statute,  is  in  the 
possession,  custody  or  governance  of  her  parent  or  guardian 
thougli  she  be  not  in  the  same  house  with  them.  If  not  in 
their  actual  possession  when  in  the  streets,  in  school  or  in  some 
place  of  public  resort,  or  visiting  in  the  house  of  friends,  she 
is  80  constructively.  She  is  still  in  their  custody  for  care, 
keeping  and  security,  and  under  their  governance,  for  they 
may  control  her  will  by  their  command.  If  she  go, upon  a 
journey,  they  may  follow  her  and  direct  her  return  to  them. 
The  mere  fact  that  she  entered  another  state  does  not  alter  her 
relations  or  obligations  with  her  parent  or  guardian.  When- 
ever the  defendant,  with  the  intent  set  out  in  the  statute,  in- 
terposed his  will  or  persuasion  between  her  and  her  guardian's 
control,  so  as  to  overcome  her  purpose  and  intention  to  return 
to  her  home,  the  abduction  is  accomplished.  Nor  can  her 
willingness  to  come  to  this  state  with  him  take  away  his 
offence,  for,  by  our  statute,  he  can  give  no  consent,  and  when- 
ever she  intends  to  return  to  her  guardian,  he  may  not  dis- 
suade or  oppose  her.  In  this  sense  I  understand  the  words 
used  by  the  court  in  Reg  inn  v.  Mycock,  12  Cox  C.  C.  28,  where 
it  is  said  that  a  girl  who  is  away  from  her  home  is  still  in  the 
custody  or  possession  of  her  father  if  she  has  the  intention  of 
returning  to  him.  Baron  Bramwell,  in  Regina  v.  Olijier,  10 
Cox  C.  C.  402,  says,  "  1?,  finding  she  has  left  her  home,  he 
[the  defendant]  avails  himself  of  that  to  induce  her  to  continue 
away  from  her  father's  custody,  in  my  judgment  he  is  guilty 
if  his  persuasion  operated  on  her  mind  so  as  to  induce  her  to 
leave."  Nothing  can  be  plainer  in  this  case  tlnin  that  his  per- 
suasion induced  her  to  leave  her  home  in  Astoria  and  come 
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with  him  to  Jersey  City,  and  when  there,  after,  as  she  testi- 
fies, lie  iiad  read  to  her  the  account  in  the  papers  of  lier  elope- 
ment with  him,  she  wished  to  return  to  her  home,  he  sought, 
by  persuasion,  to  keep  her,  and  opposed  her  expressed  wishes 
to  go  back.  The  mere  fact  of  her  leaving  her  guardian's 
liome  and  comii)g  to  this  state  with  the  defendant  might  not 
complete  the  crime  with  which  he  was  charged,  but  when  the 
intent  was  here  manifested  to  seduce  or  contract  matrimony 
with  her  by  proclaiming  her  as  his  wife  in  the  presence  of  his 
friends,  and  keepit)g  her  a  day  and  night  in  a  sleeping-room 
at  a  hotel,  and  opposing  her  wish  to  return  home,  he  became 
amenable  to  the  punishment  affixed  by  our  law  to  this  statu- 
tory crime.  These  facts,  which  appear  in  the  case,  if  found 
by  the  jury,  would  constitute  the  crime  of  abduction  within 
this  state,  and  there  was  no  error  in  the  direction  of  the  court. 
The  judgment  is  affirmed. 


STATE,  LEVERITT  NEWCOMB,  PROSECUTOR,  v.    FR.\NKLIN 
TOWNSHIP  AND  DAVID  VAN  HOOK. 

1.  The  special  act  of  1868,  (Pamph.  L.,  p.  72,)  and  the  general  laws,  {Rev., 
pp.  1163,  1165,)  authorizing  sale  of  lands  for  taxes,  have  not  repealed 
section  34,  by  wiiich  timber,  Ac,  on  unimproved  and  untenanted  lands 
may  be  sold. 

2.  Where  lands  are  listed  by  an  insufhcient  description,  and  are  sold  for 
taxes,  the  sale  will  be  set  aside,  but  the  assessment  and  the  proceedings 
to  collect  the  same,  so  far  as  to  fix  the  lien  and  charge  upon  the  prop- 
erty and  person,  are  amendable  under  act  of  1881.  Pamph.  L.,  p. 
194. 


On  certiorari.     In  case  of  taxation. 

Argued  at  February  Term,  1884,  before  Justices  Scuddeb, 
Dixon  and  Heed. 

For  the  prosecutor,  J.  J.  QandaU. 

For  the  defendant,  John  W.  Westcoti. 
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The  opinion  of  the  court  was  delivered  by 

ScUDDER.  J.  The  lands  of  William  A.  House  were  asses- 
sed for  the  taxes  of  1877,  in  Frauklin  township,  by  the  fol- 
lowing description,  in  the  usual  form  of  duplicates:  "Owner,. 
William  A.  House,  (Copp  Place) — improved  acres,  ten  j  un- 
improved acres,  ten.     Value,  $1000,"  &c. 

This  was  returned,  among  other  delinquent  and  unpaid 
taxes,  to  the  township  committee,  by  the  collector,  with  the 
description  changed,  as  follows:  "Name,  House,  William  A. 
(Copp  Place) ;  acres,  20 ;  tax,  $6.-60,  &c." 

On  this  return,  lands  were  sold  under  authority  of  the  act 
to  facilitate  the  collectior  of  taxes  in  the  township  of  Mullica, 
in  the  county  of  Atlantic,  {Famph.  L.  1868,  p.  72,)  extended 
to  Franklin  township,  Gloucester  county.  Pamph.  L.  1869, 
p.  1125.  David  Van  Hook  was  the  purchaser,  and  received 
a  certificate  of  sale  from  the  township  committee. 
.  Several  of  the  reasons  assigned  for  setting  aside  these  pro- 
ceedings are  answered  in  Schmoele  v.  Galloway,  15  Vroom  145, 
referring  also  to  Egg  Harbor  H.  &  V.  Co.  v.  Galloway,  13 
Vroom  415. 

One  of  the  objections  relates  to  the  change  made  in  the  as- 
sessment, from  ten  acres  of  improved  land  and  ten  acres  of 
unimproved  lands,  to  twenty  acres  of  land.  The  position 
taken  is  that  by  the  form  of  the  aisessraent  d liferent  raethwds 
of  procedure  for  the  collection  of  the  taxes  are  indicated ;  that 
under  section  34  of  the  general  tax  law,  only  the  limber,  wood, 
herbage  or  other  vendible  property  of  the  owner  can  be  sold  to 
raise  the  tax  on  unimproved  land;  while,  by  section  114 
and  the  succeeding  sections  relating  to  the  sale  of  lands  for 
taxes,  {Rev.,  p.  1163,)  and  section  124,  [Rev.,  p.  1165,)  the 
lands  may  be  sold  for  a  term  of  years.  As  the  assessor  had 
regarded  tiie  distinction  between  unimproved  and  improved 
lands  in  his  duplicate,  it  is  claimed  that  the  collector  and  town- 
ship committee  were  bound  to  observe  it  in  the  subsequent 
proceedings  for  collection. 

It  is  true  that  the  special  act  of  1868  does  not  repeal  section 
34  of  the  general  tax  law  relating  to  t}ie  collection  of  taxes  on. 
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unimproved  or  untenanted  lands,  and  the  sections  of  the  gen- 
eral tax  law  above  referred  to  are  not  inconsistent  with  the 
provisions  for  the  sale  of  timber  for  taxes  on  certain  lauds. 
All  are,  in  terms,  euabling  statutes,  and  tax  officers  may  use 
either  method  for  the  collection  of  taxes  on  unimproved  or 
untenanted  lands ;  the  timber,  <fec.,  may  be  sold  under  section 
34,  or  the  land  itself  may  be  sold  for  a  term  of  years  either 
under  the  special  law  of  1868  or  the  above-cited  general  stat- 
utes. Since  these  acts  were  passeci,  sales  of  timber  for  taxes 
on  unimproved  lands  have  been  recognized  in  Morrow  v. 
Doios,  12  a  E.  Green  442;   1  Stew.  Eg.  459. 

In  this  case  there  was  no  substantial  error  in  construing  the 
assessment  and  regarding  the  twenty  acres  assessed  as  real 
estate  for  the  purpo  e  of  enforcing  a  sale  of  the  lands  under 
the  special  act  of  1868,  unless  it  appears  that  they  were  divided 
into  two  distinct  and  separate  lots  of  ten  acres  each,  and  were 
so  situated  as  to  be  chargeable  with  separate  assessment^,  and 
even  this  would  be  amendable.  They  were  jointly  valued  by 
the  assessor  at  $1000,  and  the  certificate  of  sale  given  by  the 
township  committee  to  Van  Hook,  the  purchaser,  shows  that 
the  twenty  acres  were  contiguous,  and  described  in  four  courses 
enclosing  the  whole  tract.  There  is  no  material  variance  in 
what  is  called  the  bunching  of  these  two  parcels  of  land,  unless 
it  be  found  in  the  supposed  distinctive  remedies  for  the  en- 
forcement of  the  tax,  and  that  we  have  shown  is  not  tenable. 

Another  reason  assigned  is  that  the  description  of  the  land 
is  not  sufficient.  The  only  description  in  the  assessment-book 
is,  "Acres.  10,"  and  in  the  subsequent  proceedings,  "Acres, 
20."  If  it  be  said  that  "  Copp  Place "  may  be  the  name 
of  the  property  assessed  and  sold,  the  answer  is  that  in  every 
case  where  it  appears  in  the  return  it  is  found  under  the 
name  of  the  owner,  William  A.  House,  and  over  his  name  is 
written  the  word  "names,"  or  the  words  "names  assessed." 
The  words  "  Copp  Place  "  may  therefore  be  the  residence  of 
William  A.  House  elsewhere  than  on  these  lands,  and  this 
finds  support  in  the  description  of  the  lands  in  the  certificate 
given  by  the  township  committee  to  the  purchaser  at  the  tax 
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sale,  where  they  are  described  as  bounded  ou  Catawba  avenue 
and  adjoining  lands  of  Sanderson  R.  Martin  and  A.  Hodge- 
brown,  by  metes  and  bounds.  Nowhere  are  they  in  any  re- 
cital or  reference  found  in  the  return  called  "Copp  Place.'* 
No  p-roof  has  been  taken  to  show  that  the  land  was  known  by 
this  name.  Within  the  rule  established  in  State,  Parker,  pros., 
V.  City  of  Elizabeth,  10  Vroom  689 ;  State,  Rutherford  Park, 
pros.,  V.  Towship  of  Union,  7  Vroom  309 ;  State,  Allen,  pros., 
V.  Woodhridge,  13  Vroom  401,  and  Clark  v.  Mulford,  14 
Vroom  550,  the  description,  "Acres,  20,"  is  not  sufficient-,  nor 
is  "  Copp  Place  "  so  connected  with  it  that  it  can  be  used  for 
further  certainty. 

Tills  error  is  fatal  to  the  sale  and  certificate,  and  the  deed, 
if  any  have  been  given  ;  but  it  will  not  annul  the  assessment 
and  the  proceedings  to  collect  the  same,  so  far  as  to  fix  the 
lien  and  charge  upon  the  property  and  person,  for  the  court  is 
enabled  and  required  to  amend  all  irregularities  or  errors  or 
defects  in  such  assessments  and  proceedings  by  the  act  of 
March  23d,  1881.     Pamph.  L.,  p.  \M. 

In  Clark  v.  Mulford,  above  cited  ;  Stale  v.  Montdair  R.  R. 
Co.,  14  Vroom  524,  and  Heffield  v.  Plainfield,  ante  p..  119,. 
such  irregularities  were  held  to  be  amendable.  The  construc- 
tion of  this  law  must  be  liberal  within  its  provisions  for  levy- 
ing and  collecting  taxes  assessed  on  persons  and  property,  and 
for  the  prevention  of  merely  technical  errors  in  listing,  and  in 
the  proceedings  to  collect,  which  do  not  aifect  the  substantial 
rights  of  taxpayers.  The  law  is  made  both  retroactive  and 
])rospective,  so  as  to  include  all  unpaid  taxes  assessed  before  it 
was  passed  and  those  levied  after  its  enactment  within  its  heal- 
ing power,  and  to  give  relief  against  the  many  devices  that 
are  used  to  avoid  the  just  payment  of  taxes  imposed  for  public 
expenses.  The  court  will  order  the  description  of  the  land 
intended  to  be  assessed  to  be  so  amended  as  to  describe  them 
])y  their  name  or  location,  and  will  make  such  other  order  as 
may  be  ap|)lied  for  in  the  j)r('mises. 

The  sale  for  taxes  will  be  set  aside,  but  the  assessment  will 
be  hehl  good  and  amendable. 
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PATRICK  FAGAN  v.  CATHERINE  CADMUS  AND  JOHN  COMBS, 
EXECUTORS  OF  RICHARD  CADMUS,  DECEASED. 

A  street  was  opened  and  land  was  assessed  for  benefits.  Held,  that  the 
existence  of  the  liability  to  be  assessed  was  a  breach  of  the  covenant 
against  encumbrances  contained  in  a  deed  for  said  land  executed  be- 
tween the  time  pf  opening  the  street  and  making  the  assessment. 


In  covenant.  On  case  certified  from  the  Hudson  county 
Circuit  Court  upon  the  following  agreed-upon  statement  of 
facts : 

The  council  of  the  city  of  Bayonne  passed  an  ordinance 
ordering  the  o[)euing  of  Avenue  C  from  North  avenue  to  the 
Morris  canal,  February  21st,  1871,  and  which  was  approved 
by  the  mayor  February  24th,  1871.  The  final  assessment 
map  and  the  report  of  the  commissioners  were  filed  September 
5th,  1871,  and  the  same  approved  and  confirmed  September 
28th,  1871.  By  this  assessment,  block  73  on  the  assessment 
luup  was  assessed  as  one  plot,  the  amount  chargeable  thereon, 
over  and  above  the  awards  for  damages,  amounting  to  §121.63. 
This  block  (73)  contained  the  property  of  the  plaintiff  and 
other  property.  On  September  26th,  1872,  Richard  Cadmus, 
by  deed  of  that  date,  conveyed  to  Patrick  Fagan,  the  plaintiff, 
lots  12  to  18  and  43  to  49,  in  block  20,  map  of  property  of 
Richard  Cadmus,  situate  in  Bayonne  city.  The  deed  con- 
tained full  covenants  and  warranty,  among  other  covenants 
containing  the  following:  "An(i  that  the  same  are  now  free, 
clear,  discharged  and  unencumbered  of  and  from  all  former 
and  other  grants,  titles,  charges,  estates,  judgments,  taxes,  as- 
sessments and  encumbrances  of  what  nature  or  kind  soever," 
which  deed  was  duly  acknowledged  September  27th,  1872, 
and  recorded  in  the  Hud-son  county  register's  oftice  October 
16th,  1872,  in  Liber  249,  page  35. 

The  property  so  conveyed  to  the  plalntitT  was  within  the 
limits  of  block  73  on  the  assessment  map  before  mentioned, 
and  was,  at  the  time  of  the  delivery  of  said  deed,  subject  to 
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the  encumbrance  of  said  assessment  for  the  opening  of  Avenue 
C,  as  aforesaid. 

Richard  Cadmus  subsequently  died,  and  by  his  last  will, 
duly  admitted  to  probate  in  the  Hudson  county  surrogate's 
office,  appointed  the  defendants  his  executors. 

John  Combs  and  others,  in  1877,  removed  by  certiorari  the 
assessment  for  the  opening  of  Avenue  C,  as  aforesaid,  so  far  as 
it  affects  the  property  of  the  prosecutors,  to  the  Supreme  Court, 
which  court,  by  order  entered  November  12th,  1877,  directed 
that  "  said  assessment,  as  to  the  prosecutors,  be  set  aside,  made 
void  and  for  nothing  holden." 

On  June  14th,  1878,  on  application  of  the  defendants,  tiie 
city  of  Bayonne,  the  Supreme  Court,  in  the  same  proceedings, 
ordered  that  said  assessments  "  be  set  aside  as  to  all  persons 
affected  thereby,  as  well  as  to  the  prosecutors,  and  that  Charles 
L.  Noe,  Henry  C.  Selvage  and  Henry  D.  Kerraagan,  three 
discreet  and  impartial  freeholders,  residents  in  the  city  of  Bay- 
onne, be  appointed  commissioners  to  make  a  new  assessment 
for  the  improvement  ordered  by  the  ordinance  brought  before 
this  court  in  the  above  cause,  such  new  assessment  being  or- 
dered liereby  to  be  made."  The  commissioners  appointed  as 
aforesaid  made  an  assessment,  and  their  report  and  map  was 
filed  September  17th,  1878,  and  the  same  approved  and  con- 
firmed March  21st,  1879.  By  the  commissioners'  report  the 
property  of  the  plaintiff  was  assessed  as  follows  : 

"P.  Fagen,  block  93,  lots  12-18,  Bayview  avenue,  $233  93 
"  P.  Fagen,  block  93,  lots  43-49,  Westview  avenue,    233  93 


$467  86" 

Block  93  on  the  new  assessment  map  was  identical  with 
block  73  on  the  old  map.  In  making  the  new  assessment, 
the  commissioners  did  not,  as  was  first  done,  assess  the  block 
as  one  plot,  but  divided  the  assessment  upon  the  lots,  making 
awards  for  the  front  lots  and  assessing  for  benefits  on  the  rear 
lots,  the  property  of  the  plaintiff. 

It  is  mutually  agreed  that  this  cause  shall  be  determined  as 
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thoiifjii  the  plaintiff  lm<l,  on  June  19th,  1883,  paid  to  the  cor- 
p<»raic  authorities  of  Biyonne  the  full  amount  due  on  that 
daif  {'>r  the  new  aasessiuent,  principal,  interest  and  penalty. 

AriTiiPij  at  June  Term,  1884,  before  Beasley,  Chief 
JusTicK,  and  Justices  Depue,  Scudder  and  Reed. 

For  the  plaintiff,  Parmly,  Olendorf  iSc  Fisk. 

F<»r  tlie  defendant,  P.  Bentlcy. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  is  for  breach  of  the  covenant  against 
encumbrances  contained  in  a  deed  from  Richard  Cadmus  and 
wife  to  Patrick  Fagan,  the  plaintiff.  The  alleged  breach  is 
said  to  exist  from  the  fact  that  at  tiie  time  of  the  execution  of 
the  covenant  the  land  conveyed  was  subjected  to  a  liability  to 
pay  an  asse-sment  for  bene6ts  in  a  proceeding  taken  to  open  a 
street  in  Bayonne.  At  that  point  of  time  an  ordinance  had 
been  passed  by  the  council  of  that  city  ordering  the  opening 
of  Avenue  C,  and  a  final  asseasmeut  map  and  report  had  beea 
filed,  approved  atul  affirmed.  This  assessment  was  a  lien  upon 
the  l;ind  at  the  time  of  the  execution  of  the  deed,  and  its  pres- 
ence caused,  eo  instante,  a  breach  of  the  covenant  against  en- 
cumbrances contained  in  that  instrument.  But  it  appears 
from  that  statement  of  facts  that  this  assesstnent  was  vacated 
upon  certiorari  to  the  Supreme  Court,  and  that  a  new  assess- 
ment was  made  after  the  execution  of  the  deed,  which  assess- 
ment still  stands.  The  point  contended  for  by  the  defendant 
is  tliat  the  lien  of  the  old  assessment,  being  removetl  by  its 
vacation,  that  the  lien  of  the  new  assessment  attached  to  the 
land  at  the  time  of  its  confirmation,  which  was  subsequent  to 
the  execution  of  the  covenant  and  therefore  is  not  a  breach 
thereof. 

I  have  already  stated  that  the  presence  of  the  unvacated  as- 
sessment was  a  technical  breach  of  the  covenant  at  the  time  of 
its  execution,  but  this,  although  it  be  true,  does  not  solve  the 
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questions  involved  in  the  present  cause,  because  the  legal  ques- 
tions certified  are — first,  whether  there  was  a  breach  ;  and  sec- 
ond, if  so,  what  is  the  measure  of  damages  to  which  the  plain- 
tiff is  entitled?  If  the  plaintiff's  case  rested  alone  upon  the 
breach  resulting  from  the  existence  of  the  assessment  since  va- 
cated, his  damages  would  be  nominal  only.  He,  however,  claims 
that  he  is  entitled  to  substantial  damages,  namely,  the  amount 
of  the  last  assessment.  To  succeed  in  this  contention  he  must 
place  his  right  upon  broader  ground  than  that  the  first  assess- 
ment constituted  the  breach.  And  I  think  he  is  entitled  to 
<lo  so. 

It  appears  from  the  fact  that  a  new  assessment  was  made  by 
commissioners  appointed  by  the  court  which  set  aside  the  pre- 
vious assessment,  that  the  irregularity  which  rendered  that  as- 
sess ment  illegal  existed  in  the  manner  of  placing  the  assess- 
ment, and  not  in  the  manner  in  which  the  improvement  had 
been  made.  By  the  act  of  the  court  in  appointing  commission- 
ers, the  continuing  liability  to  an  assessment  legally  made  was 
judicially  recognized.  Now,  although  the  final  assessment 
was  made  after  the  execution  of  the  covenant,  yet  the  liability 
of  the  land  conveyed  to  pay  the  amount  which  should  be  after- 
wards fixed  by  the  commissioners  was  a  pre  existing  burden. 

At  the  tim-e  of  the  conveyance  all  the  stages  in  the  proceed- 
ings preliminary  to  the  assessment  had  been  passed.  The 
ordinance  ordering  the  street  to  be  opened  had  not  only  been 
})assed  and  approved,  but  the  work,  for  the  benefits  arising 
from  which  this  assessment  is  made,  had  been  done.  When 
the  plaintiff  took  his  deed,  therefore,  the  property  which  he 
bought  was  subjected  to  a  burden  resulting  from  an  improve- 
ment to  these  lands  while  they  were  still  the  property  of  his 
grantor.  Tliis  was  an  encumbrance,  the  extent  of  which  sub- 
sequently appeared  by  the  final  assessment. 

This  question  has  received  the  consideration  of  the  Supreme 
Court  of  Massachusetts  in  the  case  of  Blacker  v.  Hudson,  117 
Mass.  181.  In  that  case  it  was  held  that  a  covenant  against 
encumbrances  was  broken  by  the  existence  of  at  liability  to  an 
assessment  for   widening    a  street,  althougii    the   assesstnent 
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therefor  was  made  subsequently  to  tlie  execution  of  the  deed. 
In  the  subsequent  case  of  CaiT  v.  Dooly,  119  Mass.  294,  the 
same  principle  was  adopted  in  regard  to  a  lial)ility  for  an  as- 
sessment for  building  a  sewer.  There  is  nothing  in  the  stat- 
utes under  which  the  improvements  mentioned  in  those  cases 
were  made  which  distinguishes  them  from  the  one  now  under 
consideration. 

It  may  be  observed  of  the  cases  in  Massachusetts  that  t'hey 
fix  the  point  of  time  wjien  the  liability  arises  at  the  date  of 
the  order  to  make  the  improvement.  Here  it  is  necessary 
only  to  hold  that  the  liability  exists  from  the  time  of  the  exe- 
cution of  the  work  which  constitutes  the  im[)rovement. 

It  is  not  intended  to  criticise  or  adopt  the  Massachusetts  rule, 
which  has  the  merit  of  certainty  as  to  the  time  when  the  lieu 
becomes  fixed,  but  it  is  apparent  that  the  correctness  of  the 
doctrine  that  the  encumbrance  precedes  the  assessment  strikes 
the  judgment  more  forcibly  after  the  work  has  been  done  and 
the  benefit  has  actually  accrued  for  which  the  assessment  has 
been  made.  To  this  extent  only  is  it  essential  to  go  to  hold 
that  this  plaintiff  is  not  only  entitled  to  recover,  but  to  recover 
substantial  damages.  This  result  is  in  accordance  with  tiie 
views  of  the  Chancellor  in  the  case  of  White  v.  Stretch,  7  C. 
E.  Green   76,  a  case  similar  to  this. 

The  remaining  question  is,  What  is  the  measure  of  plain- 
tiff's right  to  recover  damages?  The  measure  of  damages  in 
action  for  a  breach  of  the  covenant  against  encumbrances 
differs  in  three  classes  of  cases.  First,  where  the  encumbrance 
is  a  debt  which  has  been  paid  by  the  covenantee;  second, 
where  it  might  have  been,  but  lias  not  been,  so  paid ;  and 
third,  where  the  encumbrance  is  such  that  it  cannot  be  dis- 
charged, as  a  servitude  or  unmatured  mortgage.  In  the  first 
class  of  cases  the  covenantee  recovers  what  he  has  paid ;  in 
the  second  class  he  recovers  nominal  damages  only,  and  in 
the  third  class  he  recovers  an  amount  estimated  as  a  compen- 
sation for  the  depreciated  value  of  the  land  resulting  from  the 
existence  of  the  encumbrance.     Sedg.  on  Damages  179. 

The  present  case  is  within  the  first  class.     The  final  assess- 
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raent  of  $467.86,  as  has  been  already  observed,  was  the  as- 
certainment of  the  magnitude  of  the  burden  which  already 
rested  upon  the  land  when  the  covenant  was  made.  By  the 
agreement  of  counsel  it  is  to  be  taken  as  a  fact  that  this  as- 
sessment was  paid  by  the  plaintiff  on  June  19th,  18S3.  He 
therefore  occupies  the  position  of  one  who,  having  a  covenant 
in  his  favor,  pays  a  debt  which  was  an  encumbrance  at  the 
making  of  the  deed.  He  is  entitled  to  what  he  paid,  with 
interest  from  the  time  of  payment. 


JOHN  SULLIVAN  v.  THE  STATE  OF  NEW  JERSEY. 

The  limitation  of  the  time  of  counsel  by  the  trial  court  is  a  matter  of 
discretion. 


On  error  to  the  Hudson  Quarter  Sessions. 

This  writ  of  error  brings  up  a  judgment  in  the  Hudson 
county  Quarter  Sessions. 

Argued  at  June  Term,  1884,  before  Beasley,  Chief 
Justice,-  and  Justices  Depue,  Scudder  and  Reed. 

For  the  plaintiff  in  error,  IF.  D.  Daly  and  G.  Collins. 

For  the  defendant,  C.  H.  Winfield. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  assignments  of  error  relied  upon  in  the 
brief  of  the  counsel  for  the  plaintiff,  outside  of  another  which 
clearly  relates  to  the  action  of  the  court  in  a  matter  within  its 
discretion,  are  two.  First,  that  there  was  no  testimony  upon 
which  the  jury  could  k-gally  convict;  and  second,  that  the 
court  committed  an  error  in  limiting  the  time  in  which  the 
counsel  for  the  defence  should  address  the  jury. 
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In  regard  to  the  first  assignment,  after  a  reading  of  the 
testimony  delivered  in  the  cause,  I  think  it  clear  that  there  is 
evidence  from  which  the  jury  could  draw  the  conclusiou  that 
the  defendant  was  guihy  as  charged.  It  is  properly  a<lniitted 
by 'defendant's  counsel  that  this  assignment  must  find  its  sup- 
port in  an  entire  absence  of  testimony  tending  to  show  defend- 
ant's guilt.  Upon  error  we  can  look  no  further  than  this, 
and  having  found  in  the  testimony  facts  which  the  jury  might 
consider  as  indicative  of  the  guilt  of  the  defendant,  the  assign- 
ment is  without  foundation. 

The  second  assignment  is  grounded  upon  the  constitutional 
guaranty  that  the  defendant  in  a  criminal  trial  shall  have  the 
assistance  of  counsel  in  his  defence.  While  this  guaranty  is 
confined  to  criminal  prosecutions,  I  do  not  know  that  it  cre- 
ates any  distinction  between  the  rights  of  parties  in  criminal 
cases  and  those  of  parties  in  civil  actions  in  respect  to  their 
right  to  be  represented  and  assisted  by  counsel  in  all  the  com- 
mon law  courts.  The  right  in  civil  cases  is  inherent  in  the 
system  of  trial  by  jury  in  civil  case?  as  known  in  the  English 
jurisprudence  and  guaranteed  to  the  citizen  by  our  constitu- 
tion. In  the  English  criminal  jurisprudence,  for  some  unac- 
countable reason,  the  right  tt)  be  assisted  by  counsel  in  all 
cases  was  not  a  feature  of  jury  trial.  In  capital  ca^es  counsel 
was  not  permitted  to  examine  witnesses  or  address  the  jury  on 
behalf  of  the  accused,  and  it  undoubtedly  was  to  abolish  this 
disgracefid  feature  in  criminal  trials  by  jury  that  the  right  to 
have  the  assistance  of  counsel  in  criminal  cases  is  made  a  part 
of  the  organic  law  of  the  state.  So  in  both  civil  and  crimijial 
actions  the  presence  and  assistance  of  counsel  is  a  feature  of 
trial  by  jury  equally  protected  by  law.  In  both,  the  course 
of  counsel  in  conducting  the  trial  is  amenable  to  the  super- 
vision of  the  court,  which  is  necessarily  invested  with  a  wide 
discretion.  As  was  said  in  the  case  of  State  v.  Donnellyy  2 
Dutcher  463,  the  order  in  which  witnesses  are  examined  and 
the  general  conduct  of  the  trial  are  matters  of  judicial  discre- 
tion. And  it  is  apparent  that  the  court  must  exercise  a  right 
to  control  the  discussions  of  counsel  and  keep  them  within  a 
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legitimate  comment  upon  the  facts  of  the  case,  and  prevent  in- 
decorous and  irrelevant  discursions.  And  it  seems  equally 
obvious  that  the  right  to  regulate  the  time  which  counsel  shall 
occupy  must  be  the  subject  of  judicial  discretion. 

It  is  essential  that  there  should  be  some  limitation  other 
than  the  caprice  of  the  speaker  to  prevent  an  unreasonable 
consumption  of  public  time  and  delay  in  the  transaction  of  the 
business  of  the  courts,  and  inconvenience  and  expense  to  wait- 
ing suitors  and  counsel. 

As  each  case  differs  from  another  in  the  magnitude  of  the 
interests  involved,  and  in  the  variety  and  number  of  the  facts 
in  evidence,  the  right  to  limit  must  rest  in  the  judgment  of 
the  trial  judge  or  court  rather  than  any  standing  rule.  This 
control  has  always  been  exercised  in  this  state,  and  is  a  part 
of  the  practice  of  our  courts ;  and  elsewhere  the  rule,  in  the 
language  of  Mr.  Proffatt,  may  be  stated  to  be  that  the  court  is 
entrusted  with  the  power  and  duty  of  regulating  the  ord?r  of 
proceeding  and  the  time  during  which  the  argument  shall 
continue.     Proffatt  on  Jury  Trials,  §  249. 

It  may  be  remarked  that  even  if  the  act  of  the  court  was 
reviewable,  the  time  allowed  the  counsel  in  the  present  case 
was  sufficient  to  present  the  defendant's  case  to  the  jury. 

The  judgment  is  affirmed. 


STATE,  JOSEPHINE  E.  BROCKWAY  AND  FRANK  S.  BROCK- 
WAY,  PROSECUTORS,  v.  MICHAEL  A.  MULLIN. 

An  agent  was  authorized  to  manage  a  hotel,  and  without  tiie  knowledge 
of  the  principal  entere<l  into  an  arrangement  with  a  livery  stable 
keeper  that  the  latter  should  furnish  carriages  for  the  guests  of  the 
house,  and  that  tlie  house  would  be  responsible  for  the  safe  keeping 
and  return  of  the  carriages.     Held,  that  the  principal  was  not  bound. 


On  error  to  tiie  Newark  District  Court. 
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This  writ  brings  up  a  judgment  rendered  in  the  First  Dis- 
trict Court  of  the  city  of  Newark  against  the  prosecutors  in  an 
action  brought  against  them  to  recover  damages  resulting  from 
the  loss  of  a  wagon,  harness,  whip  and  lap-robe,  and  for  injuries 
to  a  horse,  and  t&e  expenses  of  recovering  possession  of  the 
horse,  and  in  restoring  him  to  a  good  condition. 

The  judge  before  whom  the  cause  was  tried  fouml  the  fol- 
lowing facts  proven :  that  said  Josephine  E.  Brockway,  ou 
the  15th  of  September,  1882,  at  the  time  of  commencing  said 
action,  was  the  proprietress  of  the  hotel  in  the  city  of  Newark 
known  as  the  Park  House,  which  was  managed  by  her  hus- 
band as  her  general  agent;  that  she  never  expressly  authorized 
him  to  make  any  contract  with  MuUin,  the  plaintiff,  a  livery 
stable  keeper  in  said  city,  about  furnishing  livery,  or  to  make 
himself  or  her  liable  for  the  safety  of  the  carriages  and  horses 
sent  to  the  hotel ;  neither  did  she  have  any  knowletlge  that  the 
Park  House  was  being  charged  for  carriages  and  horses  fur- 
nished her  guests,  but  she  admitted  her  husband  had  full  au- 
thority to  do  everything  necessary  to  manage  and  conduct  said 
hotel ;  that,  prior  to  said  day,  said  Frank  S.  Brockway,  while 
acting  as  her  general  manager  of  the  hotel,  made  a  verbal  con- 
tract with  said  Mullin,  by  the  terms  of  which  the  hire  of  all 
horses  and  carriages  furnished  by  the  latter  to  the  guests  of  the 
Park  House  should  be  charged  to  the  hotel,  and  the  terms  of 
which  contract  are  found  in  the  testimony  of  Mullin,  and  from 
which  testimony  the  judge  found  that  there  was  a  contract  of 
hiring  and  service  between  Mullin  and  Brockway,  by  which  the 
latter,  as  agent  of  Mrs.  Brockway,  agreed  to  be  responsible  for 
the  safe  keeping  of  the  bailments,  and  to  pay  for  the  use  of 
them ;  that  on  said  day  a  horse  and  wagon  belonging  to  plain- 
tiff, were  brought  to  said  liotel  by  the  foreman  of  plaintiff's 
stables,  named  Clancey,  in  response  to  an  order  given  through 
the  telephone  by  Frank  S.  Brockway  in  person,  in  words  fol- 
lowing, to  wit,  "  Can  you  send  a  team  around  for  a  man  who' 
wants  to  go  to  Waverly?"  that  said  order  was  given  imme- 
diately after  the  arrival  at  the  hotel  of  the  man  who  registered 
in  the  hotel  register,  "  George  Dempsey,  Washington,  N.  J.,'* 
Vol.  XVII.  29 
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but  whose  real  name  is  Mundy ;  that  said  horse  and  wagon 
were  brought  to  the  hotel  by  said  foreman,  where  Clancey  in- 
quired of  the  clerk  for  whom  the  carriage  was  ordered,  and 
was  informed  by  that  gentleman  that  Mr.  Brockway  was  at 
breakfast,  and  that  he  (the  clerk)  would  ask  hira  ;  when  the 
clerk  returned,  Clancey  and  Mundy  were  in  conversation,  and 
the  clerk  said  to  Clancey,  "  It  is  all  right — this  is  the  gentle- 
man ;"  that  said  foreman  left  the  hotel  in  company  with  said 
Mundy,  got  into  the  carriage  with  him,  and  rode  with  hira  as 
far  as  Mullin's  stables,  wliich  were  on  the  pretended  route  of 
Mundy,  where  the  foreman  got  out  of  the  carriage ;  that  the 
foreman  requested  the  privilege  of  so  riding  with  Mundy  ; 
that  thereupon  said  Mundy  left  the  state  with  the  outfit,  no 
part  of  which  has  been  recovered  except  the  horse;  that 
Mundy  was  arrested  and  tried  on  a  charge  of  the  larceny  of 
said  chattels,  and  is  now  serving  a  term  in  prison  upon  the 
conviction  had  upon  the  said  charge. 

Judgment  was  given  for  the  plaintiff  for  the  value  of  the 
articles  stolen  and  wholly  lost,  and  for  the  injuries  to  the  horse, 
and  the  expenses  incident  to  finding  hira  and  restoring  him  to 
health — which  judgment  was  for  |215.75  damages,  besides 
costs. 

Argued  at  February  Terra,  1884,  before  Justices  Reed  and 
Parker. 

For  the  plaintiffs  in  certiorari^  R.  Byington, 

For  the  defendant,  /.  H.  Meeker. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Tiie  reason  relied  upon  for  the  reversal  of  this 
judgment  which  I  will  first  notice  is  that  there  is  no  evidence 
in  the  case  from  which  the  court  could  find  that  the  contract 
set  out  in  the  finding  of  the  court  was  entered  into  between 
the  plaintiff  and  Frank  S.  Brockway.  But  while  the  testi- 
mony is  not  very  clear,  yet  there  was,  in  that  of  the  plaintiff 
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detailing  the  conversation  between  himself  and  Frank  S. 
Brockway  relative  to  the  furnishing  of  carriages  to  the  guests 
of  the  lintel,  from  which  the  deduction  might  be  drawn  that 
such  a  contract  was  entered  into. 

The  next  reason,  and  the  important  reason,  is  that  such  a 
contract,  if  made,  did  not  bind  Mrs.  Brockway,  because  it  re- 
lated to  a  matter  which  was  outside  of  the  agency  with  which 
she  had  invested  her  husband.  The  court  found  that  the  con- 
tract into  which  the  husband  entered  with  the  plaintiff  was 
that  he,  the  husband,  as  the  agent  of  Mrs.  Brockway,  would 
be  responsible  for  the  safe  keeping  of  the  bailments,  and  to 
pay  for  the  use  of  them. 

The  authority  of  the  husband  was  to  manage  her  business 
of  keeping  a  hotel.  She  never  authorized  specially,  nor  had 
she  knowledge  of  the  arrangement  with  the  plaintiff  into  which 
her  husband  had  entered. 

To  support  the  case  of  the  plaintiff,  which  was  against  the 
wife  js  well  as  the  husband,  it  is  necessary  to  bring  the  con- 
tract of  the  husband  within  the  scope  of  the  general  authority 
to  bind  her  in  matters  appertaining  to  the  management  of  the 
hotel  business.  No  testimony  was  delivered  upon  the  trial  for 
the  purpose  of  showing  that  the  business  of  hotel  keeping  in- 
cluded supplying  teams  to  guests,  or,  if  so,  upon  what  terms. 

The  court  below  must  have  held  that  it  was  a  matter  of 
judicial  knowledge  that  the  contract  was  made  concerning  a 
matter  within  range  of  the  business  in  which  the  wife  was  en- 
gaged. Now  the  legal  liability  of  a  hotel  keeper  is  to  furnish 
lodging  and  food  to  guests  and  their  accompanying  horses. 
There  is  no  legal  liability  to  furnish  horses  or  other  means  of 
locomotion.  I  am  at  a  loss  to  find  any  ground  for  holding 
that  this  is  within  the  occupation  of  the  wife  in  this  case. 

It  is  said  in  the  brief  of  plaintiffs'  counsel  that  it  is  a 
matter  of  common  knowledge  that  no  well-regulated  hotel 
could  do  business  and  accommodate  the  public  without  makino- 
some  such  arrangement  as  this,  and  that  it  is  a  well-known 
occurrence  for  a  guest  who  wishes  a  horse  and  carriage  to 
apply  at  the  desk  and  an  order  is  sent  to  the  livery  stable 
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keeper,  who  furnishes  the  equipment  to  a  man  he  does  not  see^ 
and  so  has  no  means  of  ascertaining  his  responsibility.  He 
therefore  says  that  a  contract  like  the  one  found  by  the  court 
is  a  natural  and  necessary  one  for  the  protection  of  the  livery 
man.  Suppose  this  be  admitted  and  it  be  for  the  purposes 
of  this  argument  assumed  that  this  is  such  a  familiar  trans- 
action that  it  rests  within  the  cognizance  of  every  one  with- 
out proof  of  the  fact,  yet  I  do  not  think  it  makes  in  favor 
of  the  plaiutifi''s  case.  It  only  shows  that  the  hotel,  for 
the  convenience  of  a  guest,  commuuicates  with  some  one  who 
furnishes  the  carnage.  So,  also,  the  communication  is  made 
with  an  express  company  or  railroad  company  to  take  charge 
of  a  guest's  luggage.  So,  in  both  instances,  the  charges  are 
paid  at  the  desk  of  the  hotel  for  the  guest  and  put  in  his 
bill.  In  neither  is  it  known  that  the  proprietor  of  the  hotel 
assumes  the  character  of  an  expressman  or  hirer  of  a  vehicle, 
or  any  responsibility  for  the  performance  of  the  duties  of 
either.  And  this  usage,  as  claimed  to  exist  within  the  knowl- 
edge of  every  one,  makes  the  guest  and  not  the  hotel  keeper 
the  bailee.  If  this  be  so,  then  if  the  hiring  in  this  case  was, 
as  is  claimed,  a  hiring  to  the  hotel  keeper,  it  was  not  within 
the  scope  of  his  business,  and  so  did  not  bind  the  principal. 
If  it  was  a  hiring  to  the  guest,  then  the  contract  of  the  hus- 
band encounters  a  legal  difficulty  in  the  shape  of  the  statute 
of  frauds.  It  was  a  verbal  contract  to  answer  for  the  default 
or  miscarriage  of  another.  Kirkham  v.  Marter,  2  Barn.  & 
Aid.  613  ;  Brown  on  Statute  of  Frauds,  §  155.  Therefore,  to 
recover  at  all,  it  was  essential  for  the  plaintiff  to  stand  upon  a 
usage  for  hotel  keepers  to  hire  horses  to  their  guests.  For  it 
is  perceived  that  if  he  was  the  bailee,  the  letting  to  the  guest 
was  a  new  bailment  in  which  he  was  the  bailor.  If  a  part  of 
the  business  of  a  hotel  keeper  is  to  let  horses  to  his  guests,  and 
by  reason  of  this  the  hotel  proprietor  is  bound  for  a  hiring  of 
a  horse  for  that  purpose,  with  a  contract  extending  the  lia- 
bility of  the  hirer  to  an  absolute  insurance,  it  is  difficult  to 
perceive  the  limit  to  the  agent's  authority  in  this  direction. 
If  he  can  hire,  he  can  purchase.     He  can  establish  a  stable 
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with  an  unlimited  number  of  animals,  and  for  their  price  and 
food  and  attendance,  the  proprietor,  although  ignorant  of  the 
act,  will,  by  reason  of  the  general  authority  to  manage  the 
business  of  the  hotel  given  to  the  agent,  become  responsible. 
I  think,  as  the  case  stands  upon  the  record,  with  no  proof  that 
the  transaction  concerning  which  this  contract  was  made  was 
incident  to  the  hotel  business,  and  with  the  fact  that  the  proprie- 
tress was  ignorant  of  the  transaction,  there  is  nothing  to  sup- 
port the  agent's  authority  to  bind  her  by  such  an  agreement. 
So  far  as  appears,  it  was  neither  within  the  real  authority  nor 
the  appearance  of  authority  which  she  had  conferred  upon 
him. 

Let  the  judgment,  so  far  as  it  affects  the  defendant  Josephine 
E.  Brockway,  be  set  aside. 


ALEXANDER  GRAY  v.  WILLIAM  I.  BASTEDO,  EXECUTOR,  Ac 

1.  A  single  judge  of  the  Court  of  Common  Pleas  may,  under  the  law  gen- 
erally applicable  in  this  state,  hold  that  court  and  perform  all  its 
functions. 

2.  There  being  no  express  law  or  long-continued  usage  requiring  any 
specific  number  to  attend  its  sessions,  any  number  determined  by  ne- 
cessity or  convenience  so  attending  will  be  competent  to  hold  the  court. 

3.  It  is  not  admissible  to  read  affidavits  to  contradict  a  record  returned 
with  certiorari,  upon  the  hearing. 


On  certiorari  to  Camden  Common  Pleas. 

The  plaintiff  let  premises  to  one  Wolfe,  under  a  written 
lease  for  one  year,  rent  payable  monthly.  The  defendant,  by 
his  writing,  guaranteed  the  payment  of  the  rent.  Suit  was 
brought  in  the  District  Court  of  Camden  and  judgment  re- 
covered for  a  balance  of  rent  remaining  unpaid  by  the  tenan-t. 
This  judgment  was  appealed  to  the  Camden  Pleas,  and  by  the 
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judgmenl  of  that  court  was  affirmed.  By  certiorari  the  judg- 
ment of  the  appellate  court  is  brought  to  this  court  for  review. 
One  of  the  reasons  assigned  for  reversal  is  that  the  cause 
was  heard  and  decided  by  a  single  judge  of  the  Common 
Pleas";  and  evidence  was  taken,  under  a  rule  allowed  for  that 
purpose,  to  show  that  a  justice  of  the  Supreme  Court,  sitting 
alone  in  the  Common  Pleas,  heard  and  decided  the  cause.. 
The  other  reasons  relate  to  the  legality  of  the  judgment  of 
affirmance  on  the  facts  certified  on  the  state  of  the  case. 

Argued  at  June  Term,  1884,  before  Justices  Knapp  and 
Dixon. 

For  the  plaintiff,  John  K.  R.  Hewiit. 

For  the  defendant,  C.  V.  D.  Joline. 

The  opinion  of  the  court  was  delivered  by 

KxAPP,  J.  Assuming,  as  we  must,  that  the  facts  certified 
in  the  state  of  the  case  as  found  by  the  trial  court  are  true,  it 
is  not  perceived  how  the  appellate  court  could  have  adjudged 
otherwise  than  to  affirm  the  judgment  appealed  from. 

A  valid  contract  of  suretyship,  unconditional  in  its  terms, 
was  admitted  in  the  case  to  have  been  made.  There  is  found 
as  a  fact,  and  not  contested  on  the  trial,  that  rent  was  due 
upon  the  demised  premises,  which  the  principal  had  failed  to 
pay  according  to  the  terms  of  his  contract.  Upon  his  default 
in  payment,  the  liability  of  the  surety  to  pay  for  him  became 
complete.  Nothing  a{)pears  in  the  case  wiiich  in  law  absolved 
him  from  the  burden  of  his  undertaking.  The  only  facts  in- 
dicated in  the  reasons  filed  which  could  work  such  relief  to 
the  surety,  viz.,  an  extension  of  the  time  of  payment  to  the 
principal  beyond  that  stipulilted  in  the  contract,  and  mislead- 
ing representations  to  the  defendant  as  to  the  state  of  the  pay- 
iuents  of  the  principal,  made  by  the  plaintiff  to  the  detriment 
of  the  defendant  as  surety,  are  expressly  negatived  by  the  find- 
ings of  the  court  below.     There  is  no  reason,  then,  for  dis- 
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turbing  the  judgment  on  the  ground  of  any  legal  error  com- 
mitted in  the  court  below  in  deciding  the  cause. 

The  other  reason  filed  is  designed  to  raise  the  question 
whether  tiie  Inferior  Court  of  Common  Pleas  in  this  state  is 
lawfully  organized  for  hearing  and  determining  causes  by  the 
presence  of  one  of  its  judges  only. 

The  question  as  discussed  has  relation  only  to  the  powers 
and  incidents  of  the  court  under  laws  and  rules  obtaining  gen- 
erally in  the  state,  excluding  those  statutes  of  merely  local  ap- 
plication, (none  of  which  are  found  applicable  to  Catndeu 
county,)  with  provisions  altering  the  regulations  in  gt-neral 
force  in  the  state.  Nor  does  it  relate  to  the  organization  of 
either  the  Orphans'  Court  or  Court  of  Quarter  Sessions  of  the 
Peaoe,  both  of  which  are  governed  by  provisions  specially  ap- 
plicable to  those  courts.  The  question  presented  is  whether 
the  Common  Pleas,  in  the  exercise  of  its  ordinary  jurisdiction, 
can,  as  the  law  stands,  perform  its  legitimate  functions  through 
a  single  judge. 

A  court  is  a  legal  entity.  Its  judges,  or  some  of  them,  form 
by  their  presence  a  constituent  element  of  its  being.  It  is,  as 
Bacon  defines  it,  "An  incorporeal  being,  which  requires  for  its 
existence  the  presence  of  the  judges  or  a  competent  number  of 
them."  What  shall  be  such  competent  number  to  form  a 
court  of  general  jurisdiction  must  be  determined  by  the  terms 
of  the  edict  creating  it ;  the  emanation  of  some  power  endowed 
with  suitable  control  over  it;  by  its  own  long-established 
usage — or,  in  the  absence  of  either  of  these  forces  to  control 
it,  by  its  own  will.  In  the  plaintiff's  discussion  of  the  point 
made  by  him,  he  seems  to  assume  that  because  there  are 
several  judges  of  the  Court  of  Common  Pleas,  all  must  sit 
in  organizing  the  court,  or,  if  not  so  many,  at  least  a  major- 
ity is  necessary  to  constitute  a  quorum.  Between  these  two 
positions  he  is  not  quite  at  rest  upon  the  question  which  is 
the  correct  one.  But  why  we  must  conclude  that  u[)on  one 
or  other  of  these  circumstances  its  existence  as  a  court  depends, 
is  not  made  clear.     The  conclusion  would  he  forced  upon  us 
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that  either  condition  was  essential  if  made  so  by  any  grant, 
ordinance  or  other  creative  legislation,  or  any  law  of  its  being. 

The  rule  undoubtedly  is,  as  to  all  judicial  bodies  exercising 
a  special  and  limited  jurisdiction,  that  all  must  act  in  the 
cause,  matter  or  thing  committed  to  the  persons  who  compose 
the  body  until  their  powers  be  fully  executed.  The  court  of 
two  justices  in  this  state,  and  commissioners  for  making  as- 
sessments, and  the  like,  are  apt  examples  of  the  class.  State 
V.  Passaic,  9  Vroom  60.  And  it  seems  to  be  a  widely-ac- 
cepted if  not  a  universal  rule,  iaall  deliberative  bodies  com- 
posed of  definite  numbers,  that  a  majority  is  necessary  to  the 
transaction  of  business. 

But  the  rule  applicable  to  special  tribunals  does  not  apply 
to  courts  of  general  jurisdiction,  and  the  Court  of  Common 
Pleas  is  such  court.  Nor  am  I  cognizant  of  any  general  rule 
or  authority  requiring  the  majority  of  the  judges  of  such  a 
court  to  be  present  at  its  sessions  and  participating  in  the  per- 
formance of  its  functions  on  pain  of  death,  temporary  or  per- 
manent, to  it  as  a  court,  or  without  which  the  assumptions  of 
a  lesser  number  to  perform  its  functions  are  mere  judicial  nul- 
lities. A  position  on  this  question,  not  founded  on  express 
law  or  some  controlling  custom,  which  admits  the  power  of  a 
less  number  than  the  whole  to  hold  the  court,  must,  as  I  think, 
concede  a  like  power  to  any  one  judge,  for  between  the  whole 
number  and  the  least  there  is  none  designated  as  a  limit.  The 
number  which  must  be  regarded  as  sufficient,  when  not  other- 
wise prescribed,  is  that  which  necessity,  convenience,  or  the 
determination  of  the  judges  for  the  time  being  shall  deem  to 
be  60.  From  provisions  in  law  for  a  number  of  judges  of  a 
court,  a  policy  is  apparent  requiring,  as  far  as  possible,  that 
the  judgment  of  the  many  shall  be  had.  The  faithful  per- 
formance of  duty  in  each  secures  this.  But  the  question  of 
power  to  preserve  organization  is  beyond  this,  and  the  court 
should  not  fall  if  sickness  or  disqualification  to  act,  or  absence 
from  neglect,  leaves  but  one  to  perform  the  public  duty,  un- 
less legislation  has  annexed  this  infirmity  to  its  existence. 

In  looking  into  the  legislation  which  gave  rise  and  shape  to 
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this  court,  there  will  be  nowhere  found  any  regulation  from 
the  earliest  times  until  this  day,  directly  or  remotely  requiring 
the  attendance  of  any  number  of  its  judges  to  give  the  court 
authority  in  action.  And  I  do  not  remember  ever  before  any 
serious  question  to' have  been  made  of  the  power  of  any  one 
of  the  judges  to  do  so. 

In  the  earliest  colonial  times,  county  courts  came  into  exist- 
ence in  different  parts  of  the  state,  and  from  these  our  Com- 
mon Pleas  developed.  Legislative  edicts  are  to  be  found, 
dating  back  to  the  latter  part  of  the  seventeenth  century,  both 
in  East  and  West  Jersey,  providing  for  them,  and  somewhat 
defining  their  jurisdiction.  In  November,  1675,  [Learaiug  & 
Spicei',  p.  97,)  East  Jersey  was  divided  into  four  counties,  and 
provision  was  made  for  the  establishment  of  a  county  court  in 
each,  the  members  of  the  court  to  be  elected  in  the  county,  and 
cognizance  was  given  of  "all  causes  actionable,"  with  an  ap- 
peal *'  to  the  Bench  or  Court  of  Chancery."  In  West  Jersey, 
county  ccnirts  of  a  less  definite  character,  even,  were  established. 
After  the  surrender  of  the  government.  Queen  Anne,  by  her 
commission  to  Lord  Cornbury,  conferred  upon  him,  with  advice 
and  consent  of  the  council,  power  "  to  erect,  constitute  and  estab- 
lish such  and  so  many  courts  of  judicjiture  and  public  justice 
within  the  province  under  his  government  as  he  and  they 
should  think  fit  and  necessary  for  the  hearing  and  determ- 
ining of  all  causes,  as  well  criminal  as  civil,  according  to  law 
and  equity."  Power  was  also  given  to  appoint  judges,  com- 
missioners of  Oyer  and  Terminer,  justices  of  the  peace  and 
other  officers  and  magistrates,  **  for  the  better  administration 
of  justice  and  putting  the  laws  in  execution."  But  the  ordi- 
nance of  George  II.,  established  in  1723,  found  in  appendix 
to  1  Halsted,  has  been  regarded  as  the  direct  source  of  the 
jurisdiction  of  this  as  well  as  other  courts  in  the  state.  It 
ordains  and  directs  "  that  the  county  court  for  holding  of  Pleas 
continue  to  be  held  and  kept  in  each  of  the  several  and  re- 
spective counties  of  our  province  of  New  Jersey,  to  hear  and 
determine  all  suits,  controversies,  quarrels  and  differences  that 
may  arise  within  said  counties,  for  any  sum  above  the  value 
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of  forty  shillings,  causes  wherein  the  right  or  title  of  any  lands, 
tenements,  hereditament  is  in  anywise  concerned,  excepted." 

The  constitution  adopted  July,  1776,  section  12,  provided 
that  the  judges  of  the  Inferior  Court  of  Common  Pleas  in  the 
several  counties  should  continue  in  office  for  five  years.  In 
October,  1776,  {Pat.  L.,  p.  38,)  an  act  was  passed  by  the 
legislature  providing  "  that  the  several  courts  of  law  and 
equity  of  this  state  shall  be  confirmed  and  established  and 
continue  to  be  held  witH  the  like  powers  under  the  present 
government  as  they  were  held. at  and  before  the  Declaration 
of  Independence."  Up  to  this  time,  and  until  the  adoption 
of  the  new  constitution  in  1844,  no  limit  had  been  established 
to  the  number  of  judges  appointable  in  this  court.  Section  6 
of  article  VI.  of  the  new  constitution  declared  that  there  should 
be  no  more  than  five  judges  of  the  Inferior  Court  of  Common 
Pleas  in  each  of  the  counties  of  this  state  after  the  terms  of  the 
judges  of  the  said  court  now  in  office  shall  terminate.  This 
number,  by  the  legislation  of  1855,  was  reduced  to  three  in 
each  county,  exclusive  of  the  justice  of  the  Supreme  Court,  and 
it  was  provided  that  any  two  of  the  judges  might  hold  the 
Orphans'  Court  and  Court  of  General  Quarter  Sessions  of  the 
Peace.     B:v,,  p.  221,  ^  52. 

In  none  of  the  general  legislation  touching  the  organization 
of  this  court  or  contiolling  its  practice,  have  I  found  any  pro- 
vision requiring  the  presence  of  any  certain  number  of  its  judges 
at  the  sessions  of  the  courts  or  for  the  performance  of  any  of  the 
functions,  general  or  special,  within  its  jurisdiction,  except  it 
may  be  in  the  matter  of  granting  licenses  for  inns  and  taverns, 
and  no  adjudication  is  found,  in  our  books,  in  the  state  declar- 
ing any  particular  number  of  judges  to  be  necessary  in  the  or- 
ganization and  transaction  of  the  business  of  the  court. 

The  long  established  usage  in  this  court  is  against  the  plain- 
tiff's position.  There  lias  been  no  uniform  practice  in  the 
court  to  require  or  have  the  presence  of  the  whole  or  a  major- 
ity, or  any  specific  niunber  or  proportion,  of  judges  in  attend- 
ance upon  its  sessions. 
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It  is  well  known  that  for  a  considerable  time  in  the  history 
of  this  court,  the  number  of  its  judges  was  inordinately  large. 
In  some  counties  there  were  thirty  or  more.  To  have  had  a 
full  attendance  of  the  whole  or  a  major  part  of  the  bench  at 
such  times,  with  a' jury  superadded,  courts  must,  like  town 
meetings,  have  been  held  outside  the  average  court-house,  for 
want  of  room  within.  During  these  times  the  court  had  the 
attendance  of  but  few  of  its  judges  throughout  the  session,  and 
not  unfrequently  its  duties  were  performed  by  one.  In  our 
time  it  has  not  been  uncommon  for  law  judges,  in  counties 
provided  with  such  officers,  to  hear  and  decide  arguments, 
motions  and  causes  unattended  by  their  associates.  And  else- 
where the  functions  of  the  court  are  frequently  performed  by 
one  member,  without  question  or  objection.  In  naturalization 
proceedings,  it  has  not  been  deemed  necessary  that  more  than 
one  judge  should  attend.  There  is,  besides,  the  high  authority 
of  Mr.  Griffitli  that  such  power  was  accorded  to  a  single 
judge,  and  was,  in  his  day,  frequently  exercised.  He  says, 
"One  judge  of  the  Common  Pleas  has  always  been  deemed 
a  court."      GriffilKs  Reg.,  vol.  IV.,  p.  11 67. 

I  believe  it  is  true  that  there  is  neither  adjudication  nor  ex- 
pressicm  of  judicial  opinion  upou  this  question,  but  I  think  it 
right  to  assume  that  had  doubt  or  question  existed  upon  the 
subject  it  wouhl,  long  ere  this,  have  been  before  the  courts  in 
some  form  for  settlement.  In  Wood  v.  F'dhian,  4  Zab.  838, 
the  power  of  a  single  judge  to  hold  the  Supreme  Court  was 
not  questioned,  but  in  the  opinion  read  in  the  Court  of  Erroi-s 
the  right  was  distinctly  recognized.  True,  there  was  legisla- 
tiim  authorizing  it,  both  in  the  act  then  under  review  and  in  that 
of  January  6th,  1799,  {Rev.  L.,  p.  453,)  but,  as  I  think,  it  was 
so  considered  aside  from  the  provisions  of  either,  they  being  in 
that  only  declaratory  of  a  subsisting  authority  inherent  in  the 
court.  1  think  a  single  judge  of  the  Pleas  possesses  the  same 
authority  to  hold  that  court.  In  this  view  the  affidavits  pre- 
sented on  the  hearing  of  the  cause  were  to  support  an  imma- 
terial reason. 
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But  had  I  reached  a  different  conclusion  the  judgment  here 
must  have  been  the  same,  for  this  matter  is  not  properly- 
brought  before  the  court.  The  writ  of  certiorari  brings  to  us 
the  record  of  a  judgment  rendered  in  the  Court  of  Common 
Pleas.  No  diminution  is  alleged,  and  the  record  remains  be- 
fore us  as  it  was  returned  with  the  writ.  It  speaks  absolute 
verity,  and  shows  to  us  conclusively  that  the  judgment  brought 
for  review  was  regularly  renciered  in  that  court  in  a  proceed- 
ing within  its  jurisdiction.  The  attempt  is  by  the  affidavits 
of  witnesses  to  impeach  it  by  showing  that  such  judgment  was 
not  rendered.  This  cannot  be  allowed.  The  exclusion  of 
such  testimony,  for  that  or  a  like  purpose,  rests  upon  a  rule  so 
familiar  and  long-  established  that  citation  of  authorities  in  its 
support  would  be  superfluous.  The  applicability  of  the  rule 
to  appellate  proceedings  in  the  Pleas  in  this  state  is  also  well 
established.  Paterson,  &c.,  R.  R.  Co.  v.  Ackerman,  4  Zab. 
535 ;  Scott  v.  BeaUy,  3  Zab.  256. 

For  anything  in  the  reasons  filed  to  the  contrary,  this  judg- 
ment should  be  affirmed. 


RACHEL  VAN  DEVENTER  v.  ISAAC  G.  VAN  DEVENTER  AND 
ADALINE  VAN  DEVENTER. 

1.  Judgment  confessed  by  husband  and  wife  will  be  set  aside  at  the  in- 
stance of  the  wife  when  the  debt  for  whicli  it  is  confessed  was  that 
of  the  husband,  she  being  only  surety  for  its  payment. 

2.  Declarations  mmle  to  jiersons  executing  a  bond  and  warrant  of  attorney 
to  confess  judgment,  cannot  be  read  in  evidence  to  defeat  a  judgment 
entered  in  accordance  with  these  terms. 


On  rule  to  set  aside  judgment. 

December  24th,  1876,  judgment  was  entered  in  this  court, 
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upon  bouJ  ami  warrant  of  attorney,  against  the  defendants, 
who  were  husband  and  wife,  and  in  favor  of  the  plaintiff,  for 
$2168.55. 

The  amount  of  the  bond  was  made  up  of  two  promissory 
notes,  one  given  by'defendauts  to  plaintiff  September  Ist,  1873, 
for  §1341.10;  the  other  given  by  defendants  to  Catharine 
Van  Deventer  November  29th,  1873,  for  S370.67,  and  as- 
signed to  plaintiff,  together  with  interest  from  that  date ;  also, 
a  loan  of  §50,  with  interest.  Isaac  G.  Van  Deventer  died, 
leaving  the  judgment  unpaid.  Adaline,  the  other  defendant, 
seeks  to  set  aside  the  judgment  as  to  her. 

Argued  at  June  Term,  1884,  before  Justices  Knapp,  Dixon 
and  Parker. 

For  the  rule,  A.  A.  Clark. 

Contra,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  defendant  Adaline  Van  Deventer,  a  judg- 
ment debtor  jointly  with  her  husband  and  surviving  him, 
asks  to  have  the  judgment  annulled  as  to  her.  The  testimony 
taken  under  the  rule  was  directed  to  three  grounds,  upon  which 
the  validity  of  the  judgment  is  attacked.  The  first  of  these 
is  that  she  signed  tiie  bond  and  warrant  of  attorney  for  con- 
fessing the  judgment  under  coercion  of  her  husband  amount- 
ing to  duress. 

At  the  time  of  the  execution  of  the  papers  mentioned,  it 
v/as  legally  competent  for  her,  as  a  feme  covert,  through  such 
a  method,  voluntarily  adopted  or  acquiesced  in,  to  effect  se- 
curity for  her  debt,  and  when  her  seal  is  found  annexed  to 
such  instrument,  the  presumption  is  that  it  is  there  of  her 
own  will,  and  the  burtkui  is  put  upon  her  to  show  that  in  the 
act  of  execution  her  will  was,  by  some  controlling  force,  so 
dominated  over  as  to  destroy  her  free  agency.  It  is  not  suffi- 
cient for  this  that  strong  persuasion  or  angry  words  are  used. 
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or  even  threats  of  personal  violence,  where  the  ability  to  exe- 
cute sucii  threats  is  wanting.  Much  less  will  coercion  be  in- 
ferred from  the  destruction  of  or  threats  to  destroy  his  own 
property.  In  legal  duress  there  must  be  imprisonment  or  im- 
minent danger  of  bodily  harm.  Sooy  ads.  Stale,  9  Vroom  324, 
329;   Wright  v.  Remington,  12  Vroom  48. 

All  that  appears  in  the  case  pointing  to  coercion  of  the  wife 
at  the  time  she  signed  the  papers  are  the  angry  words,  looks 
and  gestures  of  a  paralytic  husband,  almost  helpless  and  quite 
impotent  to  execute  any  threat  of  harm.  Contracts  and  obli- 
gations are  not  to  be  invalidated  upon  such  pretexts. 

The  second  objection  made  to  the  judgment  is  that  she  did 
not  know  the  nature  of  the  papers  which  she  was  called  upon 
to  sign,  and  was  told  by  the  plaintiff  that  the  papers  were  of 
no  account  and  only  a  formal  matter. 

It  is  not  asserted  that  she  was  in  any  manner  defrauded 
into  the  act  of  signing  by  any  representation  that  the  docu- 
ments executed  by  her  were  'of  a  different  character  or  import 
from  that  plainly  appearing  upon  their  face.  She  could  read, 
and  had  liberty  to  examine  them.  With  every  opportunity  to 
become  acquainted  with  their  contents,  the  presumption  is 
that  when  they  came  from  her  hands  they  had  imparted 
to  them  validity  according  to  their  legal  effect.  The  alleged 
declaration  that  they  were  not  to  be  enforced  according  to 
their  pro{)er  meaning,  made  by  the  plaintiff'  at  the  time  they 
were  given,  was  not  matter  competent  to  be  proved  to  alter  or 
qualify  the  written  terms  of  documents. 

But  it  is  allowed  in  this  procedure  to  look  into  the  validity 
and  sufficiency  of  the  consideration  for  the  bond  upon  which 
the  judgment  is  founded,  and  this  may  be  done  at  the  instance 
of  the  judgment  debtor.  Soudder  v.  Coryell,  5  Halst.  340; 
Ldtfuim  V.  Lawrence,  6  Hald.  322  ;  Clapp  v.  Ely,  3  Datcher 
555. 

This  presents  the  third  point  on  which  this  judgment  is  as- 
sailed. It  is  alleged  ti.at  the  debt  for  which  the  judgment 
was  confessed  was  not  due  from  the  wife,  either  in  whole  or 
in  any  part,  but  was  the  proper  debt  of  the  husband. 
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The  ease  clearly  shows,  I  think,  that  the  wife  had  no  sepa- 
rate estate  exoept  tlie  equity  of  redemption  in  a  farm,  for  the 
purchase  of  which  the  husband  negotiated,  and,  at  his  own 
instance  and  for  his  own  purposes,  had  the  title  thereto  con- 
veytd  to  her,  they  giving  back  a  mortgage  for  an  amount 
within  flOOO  of  the  purchase  price  named  in  the  deed. 
Whether  any  money  was  paid  upon  the  purchase  does  not 
appear,  but  the  wife  testifies  that  she  paid  nothing,  and  had 
no  means  to  pay  with.  The  defendants  lived  upon  the  farm, 
the  husband  managing  it,  procuring  and  owning  the  stock  and 
utensils  on  the  farm.  They  are  shown,  in  the  testimony,  to 
have  given  several  promissor}'  notes  jointly  to  different  per- 
sons, but  it  does  not  appear  that  any  of  these  were  for  a  debt 
or  liability  of  the  wife's  contracting.  For  the  notes  which 
were  put  in  this  judgment,  I  think  there  is  no  evidence  that 
can  be  relied  on  to  show  that  she  contracted  any  part  of  the 
debts  which  they  were  given  to  secure.  The  wife  denies  that 
she  ever  borrowed  any  money  from  the  plaintiffs,  except  small 
sums,  which  she  says  she  paid  back,  and  no  such  sums  are 
charged  as  remaining  unpaid.  She  also  emphatically  denies 
that  her  husband,  to  her  knowledge,  ever  borrowed  any  money 
in  her  name  or  on  her  account,  or  with  her  assent  or  ac- 
quiescence; and  against  this  there  is  no  proof  elicited  from  the 
plaintiff,  who  was  sworn  and  drawn  out  by  a  leading  exami- 
nation of  a  character  at  all  satisfactory  to  show  the  payment 
of  any  money  to  the  contesting  defendant,  or  of  any  request  to 
lend  on  her  account.  She  does  say  that  she  would  not  have 
loaned  any  money  except  on  the  wife's  name.  But  the  note 
to  her  was  given  long  after  the  loan  of  ^600  (the  only  one 
proved)  was  made,  and  plaintiff  does  not,  except  in  the  most 
vague  way,  say  that  the  money  was  advanced  to  the  wife,  or 
upon  her  request,  or  that  she  had  any  knowledge  that  it  was 
in  reliance  upon  her  credit,  if  such  was  the  fact.  A  finding 
of  either  of  these  facts  against  th<»  contestant  must  rest  alone 
upon  inference  based  upon  doubtful  evidence  of  the  transactions 
of  the  parties,  when  the  plaintiff  must  have  been  able,  had 
either  been  true,  to  speak  with  some  directness.     The  denial  of 
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eitlier  by  the  wife  was  explicit,  and  it  best  accords  with  attend- 
ant circumstances.  But  I  think  the  truth  is,  so  far  as  can  be 
gathered  from  the  testimony,  tliat  the  husband  became  the 
borrower,  and  was  the  sole  principal  debtor  of  the  plaintiff. 
The  wife  gave  her  name  to  notes  when  requested  by  the  hus- 
band, but  she  stands  as  surety,  merely,  for  his  debt.  For  such 
a  liability  it  was  not  within  her  legal  power  to  contract. 

The  statute  which  removes  from  her  the  common  law  disa- 
ability  to  make  contracts  expressly  withholds  from  her  the 
power  to  engage  as  surety,  and  relieves  her  from  all  liability 
upon  her  promise  to  pay  the  debt  of  another  or  to  answer  for 
the  default  or  liability  of  another.     Rev.,  p.  637,  §  5. 

I  think  the  proof  also  shows  that,  as  to  the  other  claims 
which  are  alleged  as  forming  part  of  the  consideration  of  the 
demand  upon  which  the  judgment  rests,  they  are  equally  invalid 
as  a  claim  against  her,  and  for  the  same  reasons.  She  denies 
borrowing  any  money  from  Catharine  Van  Deventer,  or  au- 
thorizing her  husband  to  borrow  for  her,  or  that  she  ever  re- 
ceived any  money,  directly  or  indirectly,  from  the  payee  of 
that  note ;  and  there  is  no  evidence  of  any  value  tending  to 
contradict  her.  Assuming  that  the  burden  of  proof  rests 
upon  the  defendant  in  a  proceeding  to  impeach  the  judgment, 
I  am  unable  to  resist  the  conclusion  that  she  has  successfully 
met  that  requirement.  The  objection  that  this  proceeding  is 
taken  too  late  is  not  tenable.  These  proceedings  were  taken 
by  her  immediately  after  she  came  actually  to  know  that  the 
judgment  stood  of  record  against  her,  and  the  settled  practice 
permits  inquiry  into  the  validity  of  such  judgment  whenever 
application  is  made  within  a  reasonable  time. 

We  conclude  that,  as  to  the  contestant,  the  judgment  is  in- 
valid and  should  be  set  aside. 
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STATE,  HENRY  WAHRMAN,   PROSECUTOR,  v.   BARTLEY 
HORAN. 

1.  On  certiorari  removing  judgment  in  a  court  for  the  trial  of  small  causes, 
affidavits  are  not  admissible  in  the  first  instance  to  show  what  facts 
ap{»e:ired  before  tlie  justice. 

2.  Where  defendant  appears  at  ti>e  trial,  and  liie  justice  has  jurisdiction 
of  the  cause,  appeal  is  tiie  only  remedy. 


On  certiorari  to  justice's  court. 

Argued  at  June  Term,  1884,  before  Justices  Knapp,  Dixon 
and  Parker. 

For  the  prosecutor,  Buchanan  <i'  Belden. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  return  to  this  writ  is  the  transcript  of  a 
justice  of  the  peace,  showing  a  cause  instituted  before  him  on 
tlie  25th  of  August,  1883,  by  Burt  ley  Horau,  the  defendant 
in  certiorari,  against  Henry  Wahrman,  the  plaintiff,  for  debt, 
demanding  §5.  By  that  transcript  it  appears  summons  was 
issued,  made  returnable  at  a  legal  time,  returned  by  the  con- 
stable with  an  endorsement  upon  it  indicating  a  proper  ser- 
vice. On  the  return-day  the  plaintiff  appeared,  filed  his  state 
of  demand ;  the  cause  was  adjourned  twice,  and  on  the  trial- 
day  the  defendant  ap|)eared  by  his  attorney,  witnesses  were 
sworn  on  the  part  of  the  |)laintiff,  some  documentary  evidence 
was  offered,  no  evidence  was  offered  on  the  part  of  the  defend- 
ant. The  justice  gave  judgment  for  $5  debt,  together  with 
costs  of  suit. 

The  state  of  demand  filed  counted  upon  money  had  and  re- 
ceived by  the  defendant  for  the  use  of  the  plaintiff,  winch  he 
promised  to  pay.  We  have  not  been  i'liruished  with  any 
agreed  state  of  the  case,  and  the  justice  has  not  been  called 
upon  to  certify  the  facts  found  by  him.     Some  testimony  was 
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taken  before  a  commissioner  of  this  court,  which  discloses  to 
some  extent  the  particulars  of  the  controversy  betweea  the 
parties  before  the  justice,  and  that  the  defendant,  when  the 
cause  was  called,  objected  to  the  jurisdiction  of  the  justice  and 
to  the  testimony  of  each  witness  as  he  was  produced  by  the 
plaintiff. 

It  is  needless  to  cite  cases  to  prove  a  rule  so  familiar  as  that 
which  excludes  the  use  of  affidavits  taken  under  circumstances 
like  these  were,  and  for  the  purposes  they  were  designed  to 
accomplish.  They  are  only  admissible  when  a' case  cannot  be 
agreed  upon,  or  the  justice  fails  or  refuses  to  certify  required 
facts.  Regarding  the  case,  then,  as  it  stands  by  the  record, 
the  statute  seems  to  be  a  bar  to  the  plaintiff's  right  to  have 
this  writ.  Rev.,  p.  556,  §  95.  An  appeal  to  the  appropriate 
appellate  court  was  his  only  legal  remedy  if  he  felt  aggrieved 
by  the  judgment. 

But  the  plaintiff  has  assigned  a  reason  which,  if  true,  would 
give  him  standing  in  this  court.  He  alleges  that  the  justice 
had  no  jurisdiction  to  try  the  cause,  but  I  see  nothing  in  the 
case  to  support  this  reason.  The  court  for  the  trial  of  small 
causes  has  jurisdiction  of  such  an  action.  It  is  a  case  of  debt, 
and  for  an  amount  within  its  cognizance.  Whether  the  proofs 
were  sufficient  to  sustain  the  judgment  that  was  rendered  is 
another  and  very  different  question.  I  doubt  exceedingly  that 
they  were  so,  from  what  appears  by  the  affidavits  to  have  been 
the  ground  of  the  claim.  But  it  is  a  question  that  we  cannot 
here  determine.  If  the  affidavits  taken  set  forth  correctly  the 
facts  as  they  appeared  before  the  justice  <m  the  trial  of  the 
cause,  while  it  cannot  lie  said  that  he  had  not  jurisdiction  of 
such  a  cause,  it  is  probably  true  that  the  plaintiff  should  have 
been  non-suited  or  the  judgment  of  the  court  should  have  been 
the  other  way,  but,  as  we  have  already  remarked,  relief  against 
this  error  in  judgment  was  by  appeal  only  ;  it  cannot  be  reme- 
died in  this  court  on  certiorari. 

The  writ  must  be  dismissed,  with  costs. 
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STATE,  THE  MORRIS  CANAL  AND  BANKING  COMPANY, 
PROSECUTORS,  v.  JOHN  CLEAVER,  RECEIVER  OF  TAXES 
OF  THE- CITY  OF  NEWA.RK. 

The  charter  of  the  Morris  Canal  and  Banking  Company  exempts  from 
taxation  property  of  the  company  used  for  the  actual  and  necessary 
purposes  of  canal  navigation.  Such  exemption  held  not  to  extend  to 
a  house  and  lot  used  for  the  residence  of  an  assistant  superintendent 
of  the  canal. 


On  certiorari  to  review  taxes  for  1883. 

Argued  at  June  Term,  1884,  before  Justices  Knapp  and 
Dixon. 

For  the  prosecutor,  T.  N.  McCarter, 

For  the  respondent,  W.  B.  Guild,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  prosecutor  was  assessed  for  taxes,  in  the 
year  1883,  upon  a  lot  of  land  in  the  city  of  Newark  known  as 
No.  417  High  street,  having  on  it  a  three-story  brick  build- 
ing, and  was  assessed  at  a  valuation  of  §3i.OO.  The  ground 
relit'd  upon  for  resisting  the  payment  of  this  tax  is  that  the 
property,  at  the  time  it  was  assessed,  was  and  still  is  held  by 
the  prosecutors  under  an  act  entitled  "An  act  to  incorporate  a 
company  tu  form  artificial  navigation  l^etweeu  the  Passaic  and 
Delaware  rivers,"  passed  December  21st,  1824,  and  was  pos- 
sessed and  used  for  the  actual  and  necessary  purposes  of  canal 
navigation  under  said  act,  and  therefore,  by  the  fourth  section 
of  the  said  act,  was  exempt  from  this  taxation.  The  fourth 
section  of  the  act,  {Pampk.  L.  1824,  p.  158,)  provides  that  no 
state,  county,  township  or  other  public  assessment,  tax  or 
charges  whatsoever  shall  at  any  time  be  laid  or  imposed  upon 
the  said  canal  company,  or  upon  the  stocks  and  estates  which 
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may  become  vested  in  them  under  this  act ;  but  this  exemp- 
tion shall  not  extend  to  any  other  estate  or  property  of  the- 
company  than  such  as  is  possessed,  occupied  and  used  by  said 
company  for  the  actual  and  neces-sary  purposes  of  said  canal 
navigation  under  this  act,  according  to  the  true  intent  and 
meaning  thereof.  The  company  was  authorized  to  construct 
canal  or  artificial  navigation,  and  connect  the  tide-waters  of 
the  Delaware  river  with  the  Passaic,  "with  all  the  locks,, 
works,  devices,  wharves,  toll-houses  and  offices  necessary  for 
the  use  of  said  canal." 

The  question  presented  by  this  certiorari  is  whether  this 
property  is,  within  the  meaning  of  the  act,  possessed,  occupied 
and  held  by  the  said  company  for  the  actual  and  necessary 
purposes  of  the  said  canal  navigation. 

By  repeated  adjudications  in  this  state,  construction  has  been 
given  to  words  of  exemption  in  charters  of  like  import  with 
those  used  in  this,  and  the  result  has  been  not  merely  to  ex- 
clude a  limitation  which  shall  embrace  only  such  property  as 
is  indispensable,  but  to  include  within  their  meaning  property 
and  appendages  incident  to  the  objects  of  the  corporation,  es- 
sential or  obviously  appropriate  and  advantageous  to  the  com-, 
pletion  ami  operation  of  its  work,  or,  to  use  the  language  in 
the  case  of  State  v.  Hancock,  6  Vroom  537,  all  the  means  suit- 
able and  proper  to  accomplish  the  end  which  the  legislature 
had  in  view  at  the  time  of  the  enactment  of  the  charter.  But 
it  must  be  left  to  the  court  to  determine  on  the  facts  of  each 
particular  case,  wiiat  property  and  what  uses  are  necessary 
within  their  meaning  as  interpreted.  "  The  mere  declaration, 
under  oath,  of  an  officer  or  servant  of  the  company,  that  cer- 
tain property  is  necessary,  will  not  entitle  it  to  immunity  from 
taxation."  "  The  judgment  of  the  court  must  be  passed  upon 
the  question  of  necessity  in  each  given  case  under  the  facts 
adduced,  to  show  the  purpose  to  which  the  lands  are  or  are  ta 
be  devoted."     State  v.  Woodrvff,  7  Vroovi  94. 

In  State  v.  Mansfield,  3  Zab.  510,  houses  and  lots  owned 
by  the  company  and  let  to  workmen  and  employes  were  held 
not  to  be  included  within  such  exemption.     So,  a  like  exemp- 
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lion  in  the  charter  of  the  New  Jersey  Railroad  and  Trans- 
porUtion  Company  was  held  not  to  extend  to  houses  and  lots 
and  vacant  lands  outside  of  the  line  of  the  company's  road. 
Sictte  V.  Newark,  1  Butcher  315;  S.  Con  error,  2  Dutcher 
519.  In  this  last  case,  in  the  Court  of  Errors,  the  ruling  in 
State  V.  Mansfield  was  approved.  Piers  and  basins  at  .Jersey 
City,  belonging  to  the  Morris  Canal  Company,  in  actual  use 
for  the  purposes  of  accommodating  boats  engaged  in  canal 
navigation,  and  for  the  reception  of  their  cargoes,  were  con- 
sider'ed  as  held  by  the  company  for  actual  purposes  of  canal 
navigation,  and  exempt  from  taxation.     State  v.  Betts,  4  Zab. 

555. 

In  a  subsequent  case  in  this  court,  in  matter  of  taxation,  it 
was  held  that  the  stables  of  this  company  near  the  canal  out- 
let at  Jersey  City,  occupied  for  the  stabling  of  horses  and 
mules  used  for  drawing  the  company's  boats,  as  well  as  a  reai- 
dence  at  the  stables  for  the  stable  keeper,  was  property  within 
the  meaning  of  the  charter  in  use  for  the  actual  and  necessary 
purposes  of  canal  navigation.     State  v.  Love,  8  Vroom  60. 

The  use  of  this  building  is  as  a  dwelling  for  one  of  the  com- 
pany's division  superintendents.  It  faces  upon  and  is  one  of 
the  numbered  lots  of  High  street,  in  Newark.  The  lot  bounds 
along  the  southerly  line  of  the  tow-path  of  the  canal,  and  the 
building  occupies  the  width  of  the  lot,  except  four  or  five  feet 
lying  between  it  and  the  tow-path.  The  duties  of  this  officer 
of  the  company  consist  in  the  general  superintendence  of  about 
ten  miles  of  the  company's  canal,  within  which  are  two  planes, 
the  oversight  of  each  of  which  he  has.  The  testimony  tends 
to  show  that  the  adjacency  of  this  building  to  the  canal  enables 
him,  when  at  his  home,  to  take  some  special  oversight  of  the 
plane  at  Newark.  But  this  plane  is  in  the  care  of  two  agents 
of  the  company,  whose  sole  and  specific  duty  it  is  to  conduct 
the  operations  of  this  structure  and  the  machinery  connected 
witli  it,  and  to  collect  the  tolls  and  keep  the  accounts  for  the 
company.  It  is  shown,  also,  that  no  specific  charge  is  made 
against  the  occupant  of  this  dwelling  for  its  use  as  rent,  and 
it  does  not  clearly  api)ear  whether  or  not  he  is  paid  reduced 
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wages  on  account  of  the  otherwise  free  occupation  of  this  prop- 
erty. Some  slight  advantages,  doubtless,  may  incidentally  re- 
sult to  the  company  at  this  point  from  his  residence  near  to  the- 
caual,  but  they  seem  to  me  to  be  entirely  too  casual  and  inci- 
dental to  have  value  in  characterizing  the  uses  of  this  property, 
I  think  the  naked  question  presented  is,  whether  a  house  for  the 
residence  of  either  a  general  or  division  superintendent  of  the 
company's  canal  furnished  by  the  company  to  him,  irrespective 
of  its  adjacency  or  remoteness  from  the  canal,  is  property  in 
such  use  by  the  company  as  to  bring  it  within  the  tax  exemp- 
tion, and  I  think  that  it  clearly  is  not.  To  hold  otherwise 
would,  in  my  judgment,  be  to  disregard  the  determination  of 
this  court  in  the  case  of  State  v.  Mansfield,  above  cited,  the  force 
of  which,  as  to  the  matter  decided,  aside  from  the  criticism  upon 
the  mode  in  which  the  judge  pronouncing  the  opinion  dis- 
cussed the  case,  has  never  since  been  questioned.  They  could 
as  well  provide  dwellings  for  their  president  and  directors  and 
other  chief  officers,  at  the  company's  expense,  and  claim  them 
to  be  exempt  from  taxation  on  the  ground  that  they  were  in 
the  legitimate  uses  of  the  corporation  for  the  purposes  for- 
whioh  it  was  created.  It  differs  entirely  in  character  from  the 
case  of  State  v.  Love,  supra.  There  the  property  used  was  in 
keeping  at  the  canal — its  motive  power — and  the  constant  pres- 
ence and  abiding  of  some  person  having  their  mules  and  horses 
in  charge  was  necessary  as  a  part  and  parcel  of  that  arrange- 
ment. Here,  for  all  the  ordinary  purposes  of  this  officer's  em- 
ployment, he  might  as  well  have  a  residence  assigned  to  him  in 
any  other  part  of  the  city  of  Newark,  or,  indeed,  in  any  other 
city  near  to  that  part  of  the  canal  under  his  supervision.  I 
am  unable  to  discover  any  force  in  the  fact  proved  in  the  case, 
that  for  twelve  years  this  property  has  remained  untaxed,  un- 
less it  be  to  show  that  the  assessor  in  that  district  in  1883  was- 
more  faithful  in  duty  than  those  in  office  before  him. 

We  conclude  that  this  tax  was  lawfully  assessed,  and  should 
be  affirmed,  with  costs. 
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DAVID  W.  DEMAREST  v.  LEO  B.  HURD. 

In  transitory  actions,  the  court  will  not  change  the  venue  on  the  ground 
of  inconvenience,  npon  any  nice  balancing  of  circumstances  of  mere 
accommodation  to  the  parties.  Over  these  the  legal  right  of  the 
plaintiff  must  prevail. 

Rule  to  chauge  venue. 

This  was  a  rule  to  show  cause  why  the  venue  in  the  above 
cause  should  not  be  changed  from  the  county  of  Morris  to  the 
county  of  Suasex. 

Argued  at  June  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Parker 

For  the  rule,  Kays,  Huston  &  Kays. 

Contra,  Martin  Rosenkrans. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  action  is  assumpsit.  The  plaintiff  is  a 
resident  of  Morris  county,  and  was  at  the  time  suit  was  com- 
menced. The  venue  was  therefore  properly  laid  in  that 
county.  In  actions  merely  traiisitory  the  venue  may  be  laid 
at  the  discretion  of  the  plaintiff,  "  in  the  county  in  which  the 
cause  of  action  arose,  or  in  which  either  the  plaintiff  or  the 
defendant  resides  at  the  time  of  institutin^g  the  action,  or,  where 
the  defendant  be  not  an  inhabitant  of  the  state,  in  the  county 
in  which  process  shall  have  been  served  npon  him."  Prao- 
lice  Act,  §  230,  Jiev.,  p.  883.  The  defendant  is  a  resident  of 
the  county  of  Sussex,  to  which  county  he  asks  venue  to  be 
changed. 

When  the  plaintiff  has  laid  the  venue  in  one  of  the  places 
designated  by  law,  it  may  still,  under  special  circumstances,  in 
the  discretion  of  the  court,  be  changed  from  one  to  another  of 
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the  designated  counties.  The  statute  leaves  the  court  this 
discretion.  Bell  v.  Morris  Canal  Co.,  3  Green  63.  When 
the  venue  is  properly  laid,  and  it  is  made  to  appear  to  the 
court  that  a  fair  trial  cannot  be  had  in  that  county,  the  court 
will,  on  that  account,  order  a  change  of  venue.  Murray  v. 
Railroad  Co.,  3  Zab.  63.  So,  too,  a  change  may  be  ordered 
when  circumstances  are  brought  before  the  court  showing  that 
the  defendant  will  be  exposed  to  unnecessary  difficulty,  or  that 
the  fair  administration  of  justice  will  be  interrupted  ;  and  the 
venue  may  be  changed  after  plea  pleaded.  Wildes  v.  Mairs, 
1  Halst.  320. 

The  grounds  laid  in  the  affidavits  taken  under  the  rule  are 
that  the  defendant  has  a  number  of  witnesses  necessary  to  his 
defence,  all  residing  in  Sussex  county ;  that  he  and  they  will 
be  put  to  the  inconvenience  of  going  from  that  county  to 
Morristown  to  make  their  defence,  causing  greater  expense  to 
him  than  would  attend  the  trial  of  the  cause  in  his  own 
county.  But  it  also  apj>ears  that  the  plaintiff  resides  in  Morris 
county,  and  has  witnesses  there  which  he,  on  a  change  of 
venue,  must  carry,  at  expense  and  inconvenience  to  himself, 
from  Morris  county  to  Sussex  county.  It  is  a  circumstance  that 
quite  frequently  occurs  that  witnesses  are  necessarily  brought 
from  one  county  to  another  to  try  a  cause.  This  circum- 
stance in  itself,  I  take  it,  is  not  sufficient  ground  to  transfer  the 
cause.  There  must  be  some  special  circumstance  of  difficulty 
shown  to  warrant  such  change.  Here  the  most  that  can  be 
said  is  that  there  is  inconvenience  against  inconvenience,  and 
as  the  plaintiff  had  the  right  to  determine  for  himself  in  which 
of  the  legally-designated  counties  the  venue  should  be  laid,  it 
was  his  right  to  decide  in  view  of  his  own  interests.  The 
court  will  never  change  venue  for  this  cause  upon  any  nice 
balancing  of  circumstances  of  mere  accommodation  to  the  par- 
ties.    Over  these  the  legal  right  of  the  plaintiff  must  prevail. 

We  think  the  grounds  laid  are  inadequate  to  justify  the 
change  asked  for,  and  the  rule  must  be  discharged,  with  costs. 
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STATE,   JAMES   REID   ET   AL.,    PROSECUTORS,   v.   JAMES   T. 
WILEY  ET  AL,  COMMISSIONERS  OF  TAXATION. 

1.  The  Commissioners  of  Taxation  act.  approved  March  20th,  IS84, 
(Pamph.  L  ,  p.  84,)  is  a  general  law  and  applicable  to  townships. 

2.  In  townshijw,  the  township  committee  is  the  legislative  or  governing 
body  mentioned  in  the  first  section  of  the  act. 

3.  When  the  local  authorities  are  charged  by  law  with  the  levying  of 
taxes  for  only  some  of  the  objects  specified  in  the  act,  or  when  their 
failure  extends  to  only  some  of  those  objects,  the  powers  of  the  com- 
missioners of  taxation  will  be  likewise  circumscribed. 


On  certioi'ari. 

Argued   at   June   Tenu,    1884,    before   Justices   Knapp, 
Dixon  and  Parker. 

For  the  prosecutors,  John  W.  Taylor. 

For  the  defendants,  Frank  Bergen  and  John  F.  Dillon,  (of 
New  York.) 

The  oi)inlon  of  the  court  was  delivered  by 

Dixon,  J.  The  defendants  are  commissioners  of  taxation, 
appointed  for  the  city  of  Elizabeth  under  the  act  entitled  "An 
act  to  provide  for  and  secure  the  raising  of  revenue  for  the 
execution  of  the  public  duties  of  maintaining  public  schools, 
preventing  the  destruction  of  property  by  fire,  preserving  the 
public  health,  supporting  the  poor,  maintaining  police  and 
keeping  the  highways  and  streets  in  a  safe  condition  for  public 
use,  within  the  limits  of  incorporated  cities,  towns  and  munici- 
palities in  cases  where  the  local  or  municipal  authorities  or 
officers  fail  t(t  provide  for  tlve  performance  of  such  duties,"  ap- 
proved March  20th,  1884.     Pamph.  L.,  p.  84. 

The  object  of  this  certiorari,  bringing  up  the  proceedings 
of  these  commissioners,  is  to  test  the  validity  of  that  statute. 
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The  argument  presented  on  behalf  of  the  prosecutors  is  that 
the  leading  purpose  of  the  act  is  the  levying  of  taxes  in  order 
to  execute  the  public  duties  meationed  in  the  title,  whenever 
the  ordinary  local  authorities  charged  with  the  levying  of  such 
taxes  fail  to  exercise  their  functions ;  that  as  occasions  for  the 
employment  of  these  extraordinary  means  of  taxation  may 
arise  in  any  portion  of  the  state,  such  a  law,  to  be  general, 
must  be  applicable  to  every  section  ;  that  this  law  appears  to 
be  inapplicable  to  townships,  and  hence  is  not  general ;  and 
that  therefore  taxes  upon  property  cannot  be  imposed  under  it 
because  of  the  constitution,  {art.  IV.,  §  7,  ^  12,)  which  pro- 
vides that  "  property  shall  be  assessed  for  taxes  under  general 
laws  and  by  uniform  rules,  according  to  its  true  value."  If 
the  leading  purpose  of  the  act  be  thus  defeated,  all  the  pro- 
ceedings of  the  commissioners  under  it  should  be  set  aside. 
State  V.  Hudson  Co.  Avenue  Comvi'rs,  8  Vy'oom  12;  State,  Mc- 
Closkey,  pros,,  v.  Chamberlain,  8  Vroom  388  ;  State,  Lydeeker, 
pros.,  V.  Engelwood,  12  Vroom  154. 

In  the  reasoning  thus  presented,  an  essential  premise  is  that 
the  law  is  inapplicable  to  townships,  and  in  their  attempts  to 
maintain  this  proposition  the  prosecutors,  we  think,  fail. 

The  localities  in  which  the  statute  is  to  be  operative  are  by 
it  declared  to  be  "  any  incorporated  city,  town  or  municipality 
in  this  state."  Townships  are  embraced  in  this  language. 
They  are  all  incorporated,  either  under  the  general  act  or  by 
special  law,  and  they  come  within  the  definition  of  a  munici- 
pality, i.  e.,  a  body  formed  by  the  incorporation  of  the  inhab- 
itants of  a  particular  place  or  district,  established  to  assist  in 
the  civil  government  of  the  state  by  the  exercise  of  subordi- 
nate specified  powers  of  legislation  and  regulation  with  respect 
to  local  and  internal  concerns.  1  Dill,  on  Mun.  Corp.,  §§  19, 
20 ;  State  v.  Englewood,  ubi  supra. 

But  the  prosecutors  insist  that  two  features  of  the  act  indi- 
cate that  it  was  not  designed  to  take  effect  in  townships.  One 
is  that  before  the  governor  of  the  state  can  appoint  the  com- 
missioners, he  must  "cause  a  notice  to  be  given  to  the  mayor 
of  such  city,  town  or  municipality,  if  there  be  any  such  officer, 
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or  to  the  president  or  chairman  of  the  legislative  or  governing 
body,  if  there  be  no  mayor,  calling  attention  to  the  fact  that 
the  local  authorities,  boards  or  oflficers  authorized  to  levy  such 
taxes  are  not  in  existence  and  qualified  to  act  as  aforesaid,  or 
that  they  have  neglected,"  &c.  The  prosecutors  urge  that 
there  is  no  legislative  or  governing  body  in  townships,  upon 
whose  chairman  this  requisite  preliminary  notice  can  be  served. 
We  regard  it,  however,  as  plain  that  the  township  committee 
is  the  body  intended.  Under  several  statutes,  which  need  not 
be  here  particuUirly  cited,  this  committee  possesses  various 
powers  of  legislation  and  government,  and  it  has,  moreover, 
authority  to  summon  a  special  town  meeting  or  to  appoint  an 
assessor,  when  one  of  these  courses  might  be  necessary  to  pre- 
vent a  condition  of  things  constituting  an  occasion  for  the 
governor's  notice  under  the  act. 

The  other  feature  relied  on  as  showing  that  the  act  was  not 
meant  to  operate  in  townships,  is  the  provision  conferring 
power  on  the  commissioners  to  levy  taxes  for  some  purposes, 
e.  g.,  the  extinguishment  of  fires  and  the  support  of  police, 
with  which  townships  generally  are  not  charged.  But  we  do 
not  understand  the  act  as  enjoining  upon  the  commissioners 
the  duty  of  levying  taxes  for  all  the  objects  specified  in  the 
statute  in  all  cases.  A  condition  precedent  to  the  exercise  of 
the  powers  of  the  commissioners  is  a  failure  on  the  part  of  the 
regular  local  authorities  to  perform  their  duties ;  and  where  no 
duty  has  been  cast  upon  these  authorities  it  cannot  be  said  that 
they  have  failed.  Whenever  the  local  authorities  are  bound 
to  levy  taxes  for  all  the  purposes  mentioned  in  the  act,  but 
proceed  to  levy  for  some  only,  or  whenever  they  are  bound  to 
levy  taxes  for  only  some  of  those  purposes,  but  fail  to  dis- 
charge that  obligation,  then  still  a  case  arises  for  the  interven- 
tion of  the  governor,  but  the  authority  of  his  commissioners 
will  be  limited  by  the  neglect  of  duty  in  the  regular  officials. 
Hence  we  see  nothing  in  this  feature  militating  against  the 
idea  that  the  statute  is  enforceable  in  townships.  In  the 
broadest  sense  it  is  a  general  law. 
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We  do  not  wish  to  be  understood  as  implying  that  if  the 
act  did  not  extend  to  townships,  it  would  necessarily  not  be  a 
general  law. 

Let  the  writ  of  certiorari  be  dismissed,  with  costs. 


STATE,  EX  REL.  JAMES  I.  THOMPSON,  v.  JAMES  T.  WILEY 
ET  AL.,  COMMISSIONERS  OF  TAXATION. 

1.  The  commissioners  of  taxation  appointed  under  the  act  of  March  20th, 
1884,  {Pamph.  L.,  p.  84,)  have  no  power  to  levy  taxes  for  any  purposes 
other  than  those  particularly  specified  in  the  act. 

2.  The  commissioners  are  not  the  assessors  intended  by  the  supplement 
to  "  an  act  respecting  executions,"  approved  March  27th,  1878.  Pamph. 
L.,  p.  182. 

On  application  for  a  mandamus  to  compel  respondents  to 
levy  a  tax  for  the  payment  of  relator's  judgment. 

Argued  at  June  Terra,  1884,  before  Justices  Knapp, 
Dixon  and  Parker. 

For  the  relator,  John  W.  Taylor. 

For  the  respondents,  Frank  Bergen,  and  Wager  Swayne  and 
John  F.  Dillon,  (of  New  York.) 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  respondents  are  commissioners  of  taxation 
appointed  for  the  city  of  Elizabeth,  under  "An  act  to  provide 
and  secure  the  raising  of  revenue  for  the  execution  of  the 
public  duties  of  maintaining  public  schools,  preventing  the  de- 
struction of  property  by  fire,  preserving  the  public  health, 
supporting  the  poor,  maintaining  police  and  keeping  the  high- 
ways and  streets  in  a  safe  condition  for  public  use,  within  the 
limits  of  incorporated  cities,  towns  and  municipalities,  in  cases 
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where  the  local  or  municipal  authorities  fail  to  provide  for  the 
performance  of  such  duties,"  approved  March  20th,  1884. 
Paiiiph.  L.,  p.  84. 

The  relator  holds  a  judgment  of  this  court  against  the  city 
of  Elizabeth,  and  now  asks  for  a  mandamus  commanding  the 
respondents  to  levy  a  tax  for  the  payment  of  his  judgment. 

In  our  opinion  the  respondents  have  no  authority  to  levy 
such  a  tax.  All  their  powers  seem  to  us  to  be  derived  from  the 
statute  under  which  they  are  appointed.  The  fifth  section  of 
this  act  specifically  enumerates  all  the  purposes  for  whiclrthey 
may  impose  taxes,  and  declares  that  they  shall  levy  taxes  for 
no  other  purposes,  and  that  the  taxes  levied  in  pursuance  of 
the  act  shall  be  applied  solely  to  the  purposes  for  which  they 
were  levied,  and  that  it  shall  be  unlawful  to  appropriate  or 
use,  or  order  or  direct  their  appropriation  or  use  for  any  other 
purpose  or  purposes  whatever.  Language  could  not  be  more 
explicit.  The  enumerated  purposes  do  not  embrace  the  pay- 
ing of  the  relator's  judgment. 

The  relator,  however,  urges  that  in  connection  with  this  act 
must  be  taken  tiie  supplement  to  "An  act  respecting  execu- 
tions," approved  March  27th,  1878,  {Pamph.  L.,  p.  182,) 
which  devolves  upon  the  assessor  of  each  municipal  corpora- 
tion of  the  state  the  duty,  under  certain  circumstances,  of  levy- 
ing taxes  to  pay  judgments  against  the  corporation,  and  that, 
by  force  of  the  two  statutes  together,  these  commissioners  are 
charged  with  the  duty  cast  upon  the  assessor. 

This  view  cannot  be  adopted  without  doing  violence  to  the 
plain  words  of  the  act  of  1884,  which,  as  we  have  seen,  so 
rigorously  circumscribe  the  commissioners'  power,  and  there 
is  no  occasion,  if  even  there  were  any  warrant,  for  violating 
those  provisions.  Long  before  the  statute  of  1878  was  passed 
there  existed  in  the  city  of  Elizabeth  the  office  of  assessor,  to 
the  incumbents  of  which  the  statute  undoubtedly  referred. 
That  office  still  exists,  in  no  wise  changed  by  the  act  of  1884, 
and  through  it  the  relator  is  legally  entitled  to  enforce  his 
judgment. 

Nor  can  we  approve  the  suggestion  that  this  limitation  of 
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the  commissioners'  authority  under  the  act  of  1884  is  uncon- 
stitutional as  impairing  the  obligation  of  the  relator's  con- 
tract or  depriving  him  of  any  pre-existing  remedy.  The 
legal  duty  of  paying  his  debt  and  the  legal  means  of  enforcing 
that  duty  remain  untouched.  It  may  indeed  be  true  that  the 
necessity  under  which  the  city  of  Elizabeth  labored,  of  resort- 
ing to  the  same  machinery  as  the  relator  was  entitled  to  em- 
ploy, in  order  to  levy  some  taxes  which  were  absolutely  essen- 
tial to  its  existence,  has  been  in  great  degree  obviated  by  this 
Commissioners  act,  and  thus  the  probability  that  the  relator 
would  find  this  machinery  ready  at  his  hand  for  collecting  the 
judgment  is  lessened  ;  but  this  necessity  formed  no  part  of  the 
creditor's  rights,  and  the  effect  which  its  removal  produces 
upon  his  situation  is  but  an  indirect  result  of  the  act  of  1884, 
while  it  is  only  when  legislation  operates  directly  upon  the 
contract  or  the  remedy  that  it  is  prohibited  by  the  constitution. 
Wolff  v.  New  Orleans,  103  U.  S.  358,  365. 

But  if  the  conclusion  could  be  reached  that  it  was  unconstitu- 
tional thus  to  limit  the  authority  of  these  commissioners,  then 
I  think  the  consequence  would  be  tliat  the  whole  statute  must 
fall  to  the  ground.  For  the  legislature  has,  in  unmistakable 
terms,  declared  that  it  designed  to  create  these  officials  for  the 
purpose  of  exercising  a  certain  measure  of  authority  and  no 
more,  and  it  has  used  such  precise  and  positive  language  to 
asseverate  its  will  that  their  power  shall  not  transgress  the 
bounds  prescribed,  that  I  am  led  to  believe  that  if  the  ques- 
tion had  been  presented  to  the  legislature  whether  it  would 
confer  uj)on  the  commissioners  the  power  which  we  are  now 
asked  to  command  them  to  exercise,  or  would  refrain  from 
enacting  the  law  at  all,  the  latter  would  have  been  the  course 
adopted.  The  limit  of  authority  seems  to  have  been  intended 
to  be  an  inseparable  condition  of  the  authority  itself.  Now, 
the  power  of  taxation  is  legislative,  and  cannot  be  exercised 
otherwise  than  under  the  authority  of  the  legislature.  Meri- 
wether  v.  Garrett,  102  U.  S.  472.  If,  therefore,  the  legisla- 
ture, in  an  original  delegation  of  the  taxing  power,  has  de- 
clared that  the  power  shall  be  wielded  only  in  case  it  can  be 
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confined  within  designated  bounds,  and  if  the  constitution 
forbids  that  it  should  be  so  confined,  then  the  logical  outcome 
of  these  principles  must  be  that  the  attempted  delegation  in 
toto  fails.  Stale,  McCloskcy,  pros.,  v.  OuLmbeiiain,  8  Vroom 
388. 

The  mandamu.'i  must  be  refused. 

Tiie  rule  for  mandamus  allowed  on  the  relation  of  Theodore 
Runyon,  presenting  the  same  legal  questions  as  are  above  de- 
cided, must  also  be  discharged. 


STATE,  EX  REL.  LOUIS  ROSENFELD,  v.  HENRY  L.  EINSTEIN. 

1.  Private  rights  against  corporations  or  tlieir  ofBcers,  depending  wholly 
on  contract,  will  not  be  enforced  by  mandamus. 

2.  The  proper  province  of  writs  of  mandamus  is  to  enjoin  the  doing  of 
particular  specifitd  acts,  and  not  to  constrain  a  person  to  regulate  his 
whole  course  of  conduct  according  to  some  general  principle. 

3.  When  a  i)ariy  prays  for  a  writ  of  mandamus  to  enforce  a  claim  substan- 
tially broader  than  the  right  which  he  succeeds  in  establishing,  the 
court  is  justified  in  refusing  him  any  wri-t. 

4.  If  there  is  fair  reason  to  believe  that  a  party  asking  for  an  inspection 
of  corporate  books  intends  to  make  an  improper  use  of  them,  and  on 
that  ground  his  request  is  denied,  the  court  will  not  aid  him  by  man- 
damus. 

6.  A  director  in  a  private  corporation  prayed  for  a  mandamus  against  his 
codirector,  commanding  the  latter  to  permit  the  former  to  have  at  all 
times  an  equal  share  and  control  with  him  in  the  management  and 
direction  of  all  the  affairs  and  business  of  the  company.  No  interfer- 
ence with  the  petitioner's  right  to  participate  in  the  board  meetings 
was  alleged.  The  writ  was  refused  on  the  grounds  that  the  prayer  was 
too  general  and  too  broad,  and  tliat  the  writ,  if  issued,  would  be  prac- 
tically unenforceable. 

On  rule  to  show  cause  for  a  mandamus. 

Argued   at    June   Term,    1884,   before   Justices   Knapp, 
Dixon  and  Parker. 

For  the  rule,  R.  V.  Lindabury  and  7.  N.  McCarter. 
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The  opinion  of  the  court  was  delivered  by 

•Dixon,  J.  The  relator  and  the  respondent  own  all  the 
stock  of  the  Bound  Brook  Woolen  Mills,  a  maimfacUiring 
corporation  organized  in  1880,  under  our  act  concerning  cor- 
porations, approved  April  7th,  1875.  i?eu.,  p.  174.  The  re- 
lator is  the  secretary,  the  respondent  is  the  treasurer,  and  both 
are  directors  and  each  owns  one-half  of  the  shares  of  stock. 

In  1881  the  shareholders  entered  into  a  contract  with  the 
corporation  that  whenever  either  of  them  should  desire  to  sell 
any  of  its  stock,  he  should  first  offer  the  stock  to  the  company 
at  the  price  at  which  it  might  then  stand  on  the  company's 
books,  and  in  case  of  difference  of  opinion  as  to  the  value  of 
the  stock  in  accordance  with  such  method  of  determining  the 
same,  the  shareholder  desiring  to  sell  should  choose  one  arbi- 
trator, and  the  other  members  of  the  corporation  should  choose 
another,  who  should  settle  the  question.  In  January,  1884, 
the  relator  and  the  respondent  were  unable  to  agree  about  the 
mode  in  which  the  value  of  the  corporate  property  should  be" 
estimated  and  entered  upon  the  books,  and  after  much  discus- 
sion the  relator  proposed  to  leave  it  to  arbitration,  pursuant  to 
the  contract,  but  the  respondent  refused. 

This  gives  rise  to  the  first  prayer  of  the  relator,  which  is  for 
a  mandamus  directing  the  respondent  either  to  unite  with  the 
relator  in  taking  an  account  of  the  stock  in  trade  and  plant 
of  the  company,  as  of  January  1st,  1884,  at  their  cost  value, 
or  to  allow  the  relator  to  have  access  to  the  said  stock  in  trade 
and  plant,  and  to  the  books  and  papers  of  the  company,  for 
the  purpose  of  doing  it  himself. 

The  claim  which  the  relator  thus  seeks  to  enforce  is  one 
resting  solely  upon  the  private  contract  between  himself  and 
the  corporation.  Aside  from  that  contract,  the  relator  has  not 
the  right  which  he  sets  up.  Whether  an  account  of  the  com- 
pany's property  at  cost  shall  be  taken  or  entered  upon  its 
books  is  a  matter  of  mere  internal  management,  which  the 
general  law  leaves  to  the  discretion  of  the  corporation. 
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Now,  it  is  well  settled  that  private  rights  against  corpora- 
tions, dependent  wholly  upon  contract,  will  not  be  enforced 
by  mcmdanms.  To  warrant  this  writ  against  private  com- 
panies or  their  officers  or  agents,  there  naust  be  some  specific 
duty  to  the  jelator,  expressly  imposed  by  the  terms  of  their 
charters  or  necessarily  arising  from  the  nature  of  the  privi- 
leges or  obligations  which  the  charters  create.  Mose^  on  Man- 
flamus  155  ;  High  on  Ex.  Rem.,  §  25  ;  State  v.  Paterson,  &c., 
R.  R.  Co.,  14  Vroom  505.  This  principle  prevents  our  grant- 
ing of  the  relief  sought. 

The  relator  also  asks  for  a  writ  commanding  the  respondent 
to  allow  to  him  at  all  times  free  and  unrestricted  access  to  all 
the  books,  paj)ers,  accounts,  mills,  offices  and  other  properties 
of  the  said  company  in  the  respondent's  possession  or  under 
his  control,  and  to  permit  the  relator  to  have,  at  all  times,  an 
equal  share  and  control  with  the  respondent  in  the  manage- 
ment and  direction  of  all  the  affairs  and  business  of  the  com- 
pany. It  is  a  serious  objection  to  this  prayer  that  it  is  so 
general.  A  writ  of  mandamus  framed  in  its  terms  would 
purport  to  secure  to  the  relator  rights  which  he  could  not  pos- 
sibly, in  all  their  breadth,  be  entitled  to.  In  the  nature  of 
things,  there  must  be  some  times  when  he  cannot  be  allowed 
to  have  unrestricted  access  to  the  books,  &c.,  of  the  company, 
and  there  must  be  some  business  of  the  company  in  which  he 
cannot  be  permitted  to  have  an  equal  share.  If  we  should 
send  a  writ  in  the  language  of  this  prayer,  the  respondent 
could  not  avoid  embarrassment  in  the  most  honest  efforts  to 
obey  it.  The  proper  province  of  writs  of  mandamus  is  to  en- 
join the  doing  of  particular  specified  acts,  and  not  to  constrain 
a  person  to  regulate  his  whole  course  of  conduct  according  to 
some  general  principle.  The  latter,  however,  seems  to  be  the 
design  which  the  relator  now  has  in  view.  The  court  is  justi- 
fied in  refusing  any  writ  when  the  relator  fails  to  establish  a 
right  substantially  as  extensive  as  his  claim.  High  on  Ex. 
Enn.,  §  450;  Rez  v.  Merchant  Tailors'  Co.,  2  B  &  Ad.  115; 
King  v.  Free  Fifthers  of  Whitstabte,  7  East  353 ;  Crocker  v. 
Old  South  Society,  106  Mass,  489. 

Vol.  XVI r.  31 
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But  passing  by  this  consideration,  let  us  see  whether  the 
evidence  discloses  title  to  any  writ  within  the  scope  of  the 
petition. 

The  testimony  adduced  shows  that  soon  after  the  formation 
of  the  company,  the  relator  and  respondent  arranged  between 
themselves  that  the  latter  should  bestow  his  chief  attention 
upoQ  the  management  of  the  business  in  the  mill  at  Bound 
Brook,  and  the  former  should  take  charge  of  the  company's 
affairs  in  New  York  city,  and  that  checks  signed  by  either  in- 
dividual for  the  company  should  be  honored  in  bank ;  that  in 
1883  differences  arose  between  these  parties  touching  their 
business;  that  early  in  1884  they  agreed  to  give  up,  and  did 
give  up,  their  New  York  office;  that  thereafter  the  relator 
j)resented  himself  at  the  mill,  and  formally,  in  writing,  asked 
the  respondent  to  allow  him  to  "  take  such  part  in  the  manage- 
ment of  the  affairs  of  the  corporation  as  his  position  as  sea'c- 
tary  and  stockholder  entitled  him  to,"  to  which  the  respondent 
replied  that  there  were  no  duties  at  the  mill  for  him  to  per- 
form; that  the  relator  asked  the  respondent  at  the  mill  to  per- 
mit him  to  see  the  company's  books,  and  the  respondent  re- 
fused unless  the  relator  would  stipulate  not  to  make  entries  in 
them  showing  the  cost  value  of  the  company's  property  as  he 
estimated  it ;  that  the  respondent  kept  the  books  in  the  safe, 
tlte  combination  lock  of  which  he  had  set  so  that  the  relator 
could  not  open  it;  that  the  respondent  had  notified  the  com- 
pany's bankers  in  New  York  not  to  honor  checks  signed  by 
the  relator,  and  had  directed  the  company's  selling  agents  in 
New  York  not  to  give  the  relator  information  as  to  the  com- 
pany's business ;  that  at  the  last  meeting  of  the  company's 
directors,  (who  were  the  relator  and  respondent  alone,)  held 
on  March  18tli,  1884,  one  of  these  gentlemen  invariably  voted 
"aye,"  and  the  other  "  nay,"  on  each  proposition  submitted. 

In  considering  these  facts,  it  must  be  borne  in  mind  that 
the  relator  held  three  positions  in  the  company  :  he  was  stock- 
holder, secretary  and  director. 

I  do  not  perceive  that  as  stockholder  he  had  any  legal  right 
upon  which  these  facts  at  all  seem  to  impinge,  unless  it  be 
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^orae  right  of  access  to  the  books.  Undoubtedly,  at  proper 
times  and  for  proper  purposes,  shareholders  are  entitled  to  in- 
spect corporate  books.  But  the  testimony  does  not  show  that 
the  relator  had  any  occasion  for  getting  possession  of  the  books 
when  he  a.4ked  for  them,  unless  it  was  that  he  might  enter  ia 
them  the  estimates  about  which  he  and  the  respondent  were 
<lisputing.  As  the  court  cannot,  by  viandamus,  enforce  his 
claim  to  make  such  entries,  some  other  reason  for  access  to  the 
books  should  appear  before  we  secure  it  to  him.  At  least,  we 
should  be  assuretl  that  he  would  not  use  our  writ  to  enable 
him  to  make  entries  in  the  books  which  perhaps  it  was 
wrong  to  make.  Under  all  the  circumstances,  it  was  not 
unreasonable  for  the  respondent  to  insist  upon  a  stipulation 
against  this  questionable  use  before  surrendering  the  books  to 
the  relator's  possession.  His  doing  so  was  not  a  denial  of  the 
latter's  right.  The  relator,  as  shareholder,  therefore,  fails  to 
show  title  to  the  writ. 

As  secretary,  the  relator's  rights  were  still  narrower.  By 
the  statute,  {Rev.,  p.  180,  §  18,)  it  is  made  his  duty  to  record 
the  votes  of  the  company  and  directors  in  a  book  to  be  kept 
for  that  purpose,  and  to  perform  such  other  duties  as  may  be 
assigned  to  him.  It  does  not  appear  that  any  other  duties  had 
been  assigned  to  him,  or  that  the  book  here  mentioned  was  m 
the  safe,  or  the  respondent's  attention  in  any  way  called  to  it. 
The  secretary  has  also  some  other  statutory  duties,  but,  so  far 
as  we  can  see,  they  have  not  been  obstructed. 

As  director,  the  relator's  rights  were  more  considerable. 
The  statute  of  in(;orporation  declares  (section  16)  that  the 
business  of  the  com|)any  shall  be  managed  and  conducted  by 
the  directors  thereof,  and  (section  17)  that  they  shall  be  not 
less  than  three  in  number.  The  authority  thus  conferred 
upon  the  directors,  qua  directors,  is  to  be  exercised  by  them  as 
a  board.  Whether  the  members  of  the  corporation,  by  re- 
ducing the  number  of  the  directors  to  two,  have  put  it  out  of 
their  power  to  act  legally  need  not  be  considered,  for  in  any 
aspect  of  the  matter  the  right  of  the  relator  in  the  board  has 
not  been  denied.     Outside  of  the  board  he  seems  to  have  had 
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no  authority  to  act,  except  such  as  was  derived  from  the  in- 
formal arrangement  between  himself  and  the  respondent,  which 
was  practically  abrogated  when  the  New  York  office  was  closed. 
This  abrogation  probably  terminated  his  right  to  have  checks 
.signed  by  himself  honored  in  bank,  but  if  it  did  not,  and  if 
that  right  be  one  enforeeable  by  mandamus,  a  writ  against  th-> 
respondent  does  not  seem  to  be  the  appropriate  remedy. 

No  doubt  the  relator,  as  director,  was  entitled  to  have  full 
information  of  all  the  transactions  of  the  company,  and  a  re- 
fusal to  permit  him  to  inspect  the  books,  &c.,  would  ordinarily 
be  wrongful.  But  the  reasons  have  already  been  given  for 
thinking  that  circumstances  excused  such  refusal  in  the  present 
case.  The  respondent's  interdict  to  the  company's  agent  in 
New  York  against  informing  the  relator  about  the  company's 
affairs,  was  unwarranted  ;  but  if  the  agent  is  legally  bound  to 
communicate  with  the  relator,  and  not  merely  with  the  com- 
pany itself  through  the  usual  channels,  the  redress  now  sought 
seems  to  be  ill-advised.  It  was  the  refusal  of  the  agent,  not 
the  prohibition  of  the  respondent,  that  constituted  the  wrong, 
and  against  the  agent,  (if  at  all,)  the  judicial  mandate  should 
issue. 

Upon  the  whole,  we  are  unable  to  discover  any  specific, 
clearly  legal  right,  arising  from  the  status  of  the  relator  towards 
the  corporation,  which  has  been  fairly  asserted  by  him  and  de- 
nied or  infringed  by  the  respondent,  and  which  a  maiidamus 
to  the  latter  would  enforce.  We  are  consequently  of  opinion 
that  the  rule  to  show  cause  must  be  discharged. 

In  view  of  all  the  circumstances,  we  are  unwilling  to  award 
any  costs  to  the  respondent. 


ROSA  FUNCK  v.  BRYAN  SMITH. 

The  District  Court  of  one  city  may  entertain  a  suit  against  a  resident  of 
another  city  in  which  a  District  Court  exists,  provided  the  defendant 
does  not.  in  time,  object  thereto ;  and  if  he  goes  to  trial  without  raising 
the  objection,  the  jurisdiction  of  the  court  will  be  complete. 
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Rosa  FuDck,  the  plaintiff  in  certiorari,  resided  in  Hoboken, 
and  was  in  possession  of  a  mare.  Bryan  Smith,  the  defend- 
ant in  certiorari,  claimed  that  the  mare  had  been  stolen  from 
him,  and  caused  a  search  warrant  to  be  issued  by  a  justice  of 
the  peace  in  Jersey  City  for  the  seizure  of  the  mare.  Upon 
the  seizure,  the  plaintiff"  employed  an  attorney-at-law  in  Jersey 
City  to  protect  her  interests  before  the  justice.  This  attorney 
tliereupon  arranged  with  Smith  that  he  should  institute  an 
action  of  trover  for  the  mare,  against  the  plaintiff,  in  the  First 
District  Court  of  Jersey  City,  which  was  accordingly  done, 
*'  by  consent,  without  issuing  a  process,"  as  the  District  Court 
<locket  states.  Before  the  day  set  for  trial,  the  attorney  noti- 
fied the  plaintiff  that  there  would  be  a  trial  at  the  city  hall,  in 
Jersey  City,  in  the  District  Court,  and  she  must  bring  her 
witnesses.  She  asked  him  if  she  could  not  have  the  trial  in 
Hoboken,  and  understood  him  to  say  that  she  would  have  to 
go  to  Jersey  City.  She  knew  that  the  matter  to  be  tried  was 
whether  she  or  Smith  owned  the  mare.  On  the  day  appointed 
lor  trial,  the  prosecutor  with  her  witnesses  appeared  before  the 
District  Court,  a  trial  was  had  in  which  she  herself  testified, 
and  the  verdict  and  judgment  were  in  Smith's  favor. 

The  prosecutor  now  seeks  the  reversal  of  that  judgment, 
upon  the  ground  that  the  District  Court  had  no  jurisdiction. 

Argued  at  June  Term,  1884,  before  Justices  Knapp  and 
Dixon. 

For  the  plaintiff  in  cei'tiorari,  Gilbert  Collins. 

For  the  defendant  in  certiorari,  Jas.  D.  Manning. 

The  opinion  of  the  court  was  delivere3  by 

Dixon,  J.  One  reason  presented  for  denying  the  jurisdic- 
tion of  the  District  Court  is  that  the  attorney  had  no  authority 
to  consent  to  the  institution  of  the  suit.     This  need  not  be 
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considered,  because  the  prosecutor  herself,  with  knowledge  of 
all  the  material  facts  on  which  her  rights  depended,  ratified 
what  her  attorney  had  done  by  personally  appearing  and  con- 
testing the  action.     Story  on  Agency,  §  243. 

The  other  reason  for  denying  jurisdiction  is  that  the  District 
Court  in  Jersey  City  had  no  legal  power  to  entertain  a  suit 
against  the  prosecutor,  she  being  a  resident  in  Hoboken,  and 
there  being  a  District  Court  in  that  city. 

This  claim  is  based  upon  the  sixth  section  of  the  act  con- 
stituting District  Courts,  {Rev.,  p.  1300,)  which,  after  making 
every  suit  of  a  civil  nature  at  law,  involving  not  more  than 
a  specified  sum,  cognizable  in  those  courts,  declares  that  said 
courts  shall  have  jurisdiction,  exclusive  of  all  other  courts  what- 
ever, in  all  cases  arising  under  the  act,  where  the  party  defend- 
ant resides  within  the  limits  of  the  city  wherein  said  court  or 
courts  shall  be  established.  The  counsel  for  the  prosecutor 
contends  that  this  clause  imposes  a  limit  to  the  jurisdiction  of 
eacii  court,  beyond  whidi  its  judicial  function  cannot  be  exer- 
cised ;  that  if  the  defendant  in  any  action  resides  in  a  city 
where  a  District  Court  exists,  no  other  District  Court  has  the 
capability  of  acquiring  jurisdiction  over  that  particular  contro- 
versy. Thus,  he  seeks  to  bring  the  case  within  the  principle 
that  consent  cannot  confer  jurisdiction  over  a  matter  not  other- 
wise within  the  cognizance  of  the  court. 

This  claim  makes  it  necessary  to  note  the  distinction  exist- 
ing between  jurisdiction  over  subject  matter  and  jurisdiction 
over  persons.  By  the  former  is  generally  intended  lawful 
authority  to  try  and  decide  the  questions  involved,  considered, 
apart  from  the  litigants  themselves ;  by  the  latter,  lawful  judi- 
cial authority  over  tliose  litigants.  Sometimes  the  law  under 
which  a  tribunal  is  organized  confers  jurisdiction  in  such  terms 
that  the  status  of  parties  is  evidently  designed  to  constitute  one 
of  the  legal  bases  of  authority.  Thus,  in  the  grant  of  judicial 
power  to  the  government  of  the  United  States,  the  citizenship^ 
of  parties  is  made  a  condition  of  jurisdiction.  U.  S.  Const. y 
art.  III.,  §  2.  In  actions  brought  in  the  federal  courts  under 
this  grant,  the  essential  fact  of  citizenship  must  be  averred 
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upon  the  record,  or  the  courts  cannot  lawfully  proceed.  M.  C. 
&  L.  M.  Railway  Co.  v.  Swan^  111  U.  S.  379.  So,  in  the  crea- 
tion of  certain  strictly  local  courts  within  the  State  of  New  "York, 
the  jurisdiction  was  expressly  limited  to  eases  in  which  the  cause 
of  action  arose  within  a  designated  territory,  or  the  subject  of 
the  action  was  situated,  or  the  defendant  resided  or  was  served 
with  proceas,  within  that  territory.  Thereupon  it  was  held 
that  some  one  of  these  elements  of  locality  must  exist  to  con- 
fer upon  the  court  jurisdiction  of  the  cause,  and  that  to  extend 
the  jurisdiction  to  causes  not  thus  localized  would  strip  the 
courts  of  the  local  character  with  which  the  legislature  had 
clothed  them.  Wheelock  v.  Lee,  74  N.  Y.  495;  Davidsburgh 
V.  Insurance  Co.,  90  iV.  Y.  526.  In  such  instances  as  these, 
the  status  of  the  litigants  is  ranked  with  the  subject  matters  in 
controversy,  as  denoting  a  class  of  causes  to  which  the  juris- 
diction is  confined,  because  of  the  precise  terms  in  which  the 
limited  jurisdiction  is  granted. 

But  in  our  act  constituting  District  Courts,  jurisdiction-over 
causes  does  not  seem  to  be  made  dependent  upon  the  status  of 
litigants.  No  restrictive  terms  so  confining  it  appear.  Every 
suit  of  a  civil  nature  at  law,  involving  not  more  than  a  des- 
ignated sum,  and  except  certain  specified  causes  of  action,  is 
made  cognizable  in  these  courts.  The  boundaries  of  junsdic- 
tion  are  thus  determined  by  the  nature  of  the  controversy,  and 
not  by  the  place  of  its  origin  or  the  status  of  the  parties.  The 
added  clause,  giving  each  court  exclusive  jurisdiction  oveir  such 
suits  when  the  parties  defendant  reside  within  the  city  where 
the  court  is  held  is  not  necessarily,  nor  most  reasonably,  to  be 
regarded  as  detracting  from  the  previous  grant,  but  possesses 
merely  a  force  quite  consistent  with  it.  The  office  of  this 
(tlause  is  to  secure  to  the  residents  of  these  cities  the  privilege 
of  having  suits  against  them,  within  the  a'-t,  brought  only  in 
that  tribunal  which  is  convenient  for  them.  It  indicates 
simply  the  persons  who  may  not  be  compelled  to  sul)mit  to 
other  jurisdictions.  The  exemption  granted  thus  appears  to 
1)6  a  mere  personal  privilege,  and  therefore  those  who  have  it 
may  waive  it  at  pleasure.     If  a  defendant  so  favored  be  sued 
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before  some  other  tribunal  and  designs  to  avail  himself  of  his 
privilege,  he  must  either  plead  to  the  jurisdiction  (3  Blackst. 
298,)  or  move  in  time  to  be  discharged.  Pleading  generally 
or  going  to  trial  without  objection  renders  the  authority  of  the 
court  complete.  Toland  v.  Sprague,  12  Peters  300;  MoCor- 
mick  V.  P.  R.  R.  Co.,  49  N.  Y.  303. 

We  are  therefore  of  opinion  that  the  court  below  had  juris- 
diction of  the  cause,  and  its  judgment  must  be  affirmed,  with 
costs. 


WILLIAM  T.  HILL  v.  EPHRAIM  MORRISON. 

A  motion  to  dismiss  a  suit  before  a  justice  of  the  peace  because  of  the 
pendency  of  another  suit  between  the  same  parties,  for  the  same  cause 
of  action,  before  another  justice,  must  be  supported  by  due  proof  of  the 
fact  alleged  ;  and  if,  on  certiorari,  it  does  not  appear  to  have  been  so 
supported,  its  denial  will  not  be  considered  error. 
Such  a  motion,  if  not  duly  made  and  supported  before  the  justice, 
should  be  disregarded  on  appeal. 

The  "Act  to  regulate  the  practice  of  medicine  and  surgery,"  approved 
March  12th,  1880,  {Pamph.  L.,  p.  296,)  does  not  impair  the  right  to 
recover  for  medical  services  rendered  before  June  Ist,  1880,  when  the 
act  took  effect. 

The  "Act  to  re-organize  the  Medical  Society  of  New  Jersey,"  approved 
March  14th,  1864,  {Pamph.  L.,  p.  250,)  repealed  the  "Act  to  incorpor- 
ate medical  societies  for  the  purpose  of  regulating  the  practice  of  physic 
and  surgery  in  this  state,"  approved  January  28ih,  1830,  {Pamph.  L., 
p  19,)  so  far  as  the  latter  act  related  to  the  slate  society. 
Moneys  paid  upon  an  outstanding  account  cannot  be  applied  by  the 
court  to  debts  subsequently  contracted. 

On  reversal  of  a  judgment  of  the  Common  Pleas  on  appeal,  for  a  reason 
which  does  not  decide  the  whole  cause,  the  record  should  be  remitted 
to  the  Pleas  for  further  proceedings. 


On  certiorari  to  the  Sussex  Common  Pleas. 

Argued    at   June   Term,    1884,    before   Justices   Knapp, 
Dixon  and  Parker. 
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For  the  plaintiff  in  eertioran,  F.  J.  Swayze  and  31.  Roam- 
hrans. 

For  the  defendant  in  certiorari^  Roe  &  Shepherd. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  certiorari  brings  up  a  judgment  of  the 
Sussex  Common  Pleas,  on  appeal  from  a  justice,  rendered  in 
favor  of  the  plaibtiff  below.  The  action  was  instituted  to 
recover  for  medical  services. 

The  first  four  reasons  alleged  for  reversal  are,  in  effect,  that 
■when  the  summons  was  issued  by  the  justice  a  prior  suit  for 
the  same  cause  of  action,  between  the  same  parties,  was  pend- 
ing before  another  justice. 

This  fact  was  proved  in  the  Common  Pleas,  but  it  was  then 
j)roper  to  disregard  it,  unless  it  had  been  duly  presented  before 
the  justice.  Clifford  v.  Fraukford,  8  Vroom  152.  The  only 
evidence  we  have  touching  this  latter  point  is  found  in  the 
justice's  docket,  which  states  that,  on  the  return-day,  "  the 
defendant  made  a  motion  for  a  non-suit  that  the  summons  was. 
served  illegally  on  the  day  that  a  suit  was  pending  before 
John  T.  Stewart,  Esq."  This  is  not  enough.  It  should  ap- 
pear before  us  that  the  motion  was  based  on  due  proof  of  the 
fact  alleged.  In  the  higher  courts  the  fact  would  be  of  no 
avail  unless  pleaded  in  abatement ;  in  courts  for  the  trial  of 
small  causes  it  should  also  be  ignored  unless  presented  and 
proved  in  time.     Hixon  v.  Schooley,  2  Dutcher  461. 

The  next  eleven  reasons  set  up  a  denial  of  the  plaintiff's 
right  to  recover,  on  account  of  his  non-compliance  with  the 
"Act  to  regulate  the  practice  of  medicine  and  surgery,"  ap- 
proved March  12th,  1880.     Pamph.  L.,  p.  296. 

But  we  think  that  act  was  correctly  disposed  of  below  by 
the  court's  holding  that  it  did  not  impair  the  plaintiff's  right 
to  recover  for  services  rendered!  before  June  1st,  1880,  when 
it  took  effect.  The  statute  does  not  evince  any  design  that  it 
should  be  retroactive,  and,  if  it  did,  such  design  tould  not  be 
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permitted  to  destroy  the  obligation  of  previous  contracts  or 
the  remedies  for  their  enforcement. 

The  defendant,  however,  insists  that  "An  act  to  incorporate 
medical  societies  for  the  purpose  of  regulating  the  practice  of 
physic  and  surgery  in  this  state,"  approved  January  28th,  1830, 
[Pamph.  L.,  p.  19,)  is  still  in  force,  and  bars  the  plaintiff's 
right  to  recover,  because  he  has  no  diploma  from  the  Medical 
Society  of  New  Jersey,  incorporated  by  that  act.  This  con- 
tention is  made  in  face  of  the  fourth  sectiun.of  "An  act  to  re- 
organize the  Medical  Society  of  New  Jersey,"  approved  March 
14th,  1864,  {Pamph.  L.,  p.  250,)  which  purports  to  repeal  the 
act  of  1830.  The  defendant  claims  that  this  feature  of  the  act 
of  1864  is  unconstitutional  because  it  is  not  fairly  embraced  in 
the  object  expressed  by  the  title. 

We  think,  however,  that  so  far  as  the  state  society  was  con- 
cerned, the  repeal  was  clearly  valid.  An  act  to  re-organize 
that  society  might  properly  embrace  any  change  in  its  func- 
tions which  the  legislature  was  competent  to  make,  and  such 
change  «ould  legally  be  effected  by  repealing  its  former  powers 
and  conferring  new  ones.  This  is  what  was  done,  and  it  seems 
to  us  unobjectionable. 

The  remaining  reasons  relate  to  the  action  of  the  Common 
Pleas  in  applying  payments  made  after  June  1st,  1880,  to 
services  rendered  after  that  date. 

This  was  an  error.  Those  payments  were  sometimes  in  ex- 
cess of  the  charges  which  preceded  them  after  the  day  men- 
tioned, and  tiierefore  could  not  all  have  been  intended  to 
satisfy  those  charges.  They  were  evidently  made  on  the  pre- 
existing account,  and  there  was  nothing  to  indicate  that  they 
were  not  to  follow  the  usual  rule  and  be  applied  to  the  earliest 
items.     For  this  error  the  judgment  must  be  reversed. 

Let  the  record  be  remitted  to  the  Common  Pleas  for  a  new 
trial  there.     Steamboat  Co.  v.  Flanagan,  12  Vroom  115. 
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STATE  V.  ABRAM  SMITH. 

An  averment^  in  an  indictment  that  the  defendant  "unlawfully,  wilfully 
and  wantonly  sent"  an  indecent  letter  to  a  female,  is  not  sufficient  to 
show  an  offence  under  a  statute  wiiich  makes  it  a  misdemeanor  "wil- 
fully and  wantonly"  to  send  such  a  letter  to  a  female,  "without  law- 
ful purpose  in  sending  the  same." 


Ou  motion  to  quash  indictment. 

Argued  at  June  Tern-"  1884,  before  Justices  Knapp, 
Dixox  and  Parker. 

For  the  defendant,  P.  W.  Stagg. 

For  the  state,  A.  D.  Campbell. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  defendant  was  indicted  in  the  Bergen 
county  Oyer  and  Terminer,  under  the  act  to  suppress  the 
sending  of  indecent  communications,  approved  March  29th, 
1878.     Famph.  L.,  p.  211. 

Tiiis  act  makes  it  a  misdemeanor  for  any  person  wilfully 
and  wantonly  to  send  or  convey  to  any  female,  against  her 
will  and  consent,  any  insulting,  indecent,  lascivious,  disgust- 
ing, offensive  or  annoying  letter  or  communication,  without 
lawful  purpose  in  sending  or  conveying  the  same. 

The  indictment  charges  the  defendant  with  unlawfully,  wil- 
fully and  wantonly  sending  such  a  letter  to  R.  A.,  a  female, 
against  her  will  and  consent,  but  docs  not  allege  that  he  did 
so  without  lawful  purpose  in  sending  the  same.  For  this  de- 
fect the  defendant  moves  to  quasi)  the  indictment. 

As  to  statutory  offences,  the  invariable  riile  is  that  every 
fact  mentioned  in  the  statute  as  constituting  tiie  crime  must 
be  averred  in  the  indictment.  Zabriskie  v.  State,  14  TVoom 
640. 
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The  absence  of  a  lawful  purpose  in  sending  the  communica- 
tion is  undoubtedly  made  by  the  statute  a  necessary  ingredient 
of  the  offence,  and  therefore  if  the  indictment  does  not  charge 
it,  it  is  insufficient.  The  prosecutor,  conceding  this,  claims 
that  the  requisite  allegation  appears  in  the  statement  that  the 
defendant  unlawfully  sent  the  letter.  The  question  therefore 
is  whether  this  is  necessarily  an  equivalent  averment,  for  no 
intendment  can  be  made  against  the  defendant. 

We  think  that  it  plainly  is  not.  The  statement  that  the 
defendant  unlawfully  sent  the  letter  may  be  based  upon  some 
idea  that  the  mode  of  sending  it  was  unlawful.  It  does  not 
necessarily  indicate  a  want  of  lawful  purpose  in  the  mind  of 
the  defendant.  We  therefore  cannot  see,  on  the  face  cf  the 
indictment,  that  the  grand  jury  were  satisfied  that  the  defend- 
ant had  committed  the  statutory  misdemeanor,  and  for  this 
reason  the  indictment  must  be  quashed. 


STATE,  CASPAR  E.  APGAR  ET  AL.,  PROSECUTORS,  v.  JOHN 
S.  VAN  SYCKEL,  COLLECTOR. 

A  special  school  tax,  ordered  by  a  special  meeting  of  the  voters,  which 
was  not  called  by  the  board  of  trustees,  and  of  which  the  district  clerk 
did  not  give  notice,  will  be  set  aside. 


On  certiorari. 

The  following  state  of  facts  is  hereby  agreed  upon  in  the 
above  cause:  that  all  the  tax  of  the  prosecutors  has  been  paid 
except  special  school  tax  in  District  No.  3,  in  the  county  of 
Hunterdon;  that  said  school  district  is  situated  in  the  town- 
ships of  High  Bridge,  Tewksbury  and  Lebanon;  the  district 
clerk  of  said  district  did  not  furnish  the  township  assessor  of 
Tewksbury  with  a  certificate  of  assessment,  and  said  special 
school  tax  was  not  assessed  in  the  part  of  the  district  in  Tewks- 
bury ;  about  one-third  of  the  taxable  {)roperty  of  the  district 
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is  situated  in  Tewksbury  township;  the  school  meeting  at 
which  the  special  tax  was  ordered  was  not  ordered  at  a  meeting 
of  the  trustees  ;  the  notices  of  said  meeting  were  not  signed  by 
Abram  Philhower,  one  of  the  trustees,  and  he  was  not  notified 
of  a  meeting  of  the  trustees  or  of  their  purpose  to  give  notice  of 
said  meeting. 

"  CERTIFICATE  OF  ASSESSMENT. 

"  To  Abram  Philhower,  Assessor  of  High  Bridge  totmshivy 
Hunterdon  county,  State  of  New  Jersey  : 

"  The  legal  voters  of  School  District  No.  3,  in  the  county 
of  Hunterdon,  met  in  the  store-room  of  John  Trimmer,  in 
the  township  of  Lebanon,  a  public  place  within  said  district, 
on  the  twenty-seventh  day  of  November,  one  thousand  eight 
hundred  and  eighty-two,  to  determine  what  amount  of  special 
tax  should  be  levied  upon  the  said  district  for  tlie  purpose  of  re- 
building the  school-house  recently  destroyed  by  fire,  and  notice 
thereof,  setting  forth  the  time,  place  and  object  of  the  said  meet- 
ing, and  specifying  nine  hundred  dollars  as  the  amount  of  money 
thought  necessary  to  be  raised,  was  given  by  the  trustees,  and 
set  up  in  three  public  places  within  the  said  district  (en  days 
before  the  said  meeting;  and  the  said  legal  v(.ters  so  met,  by 
the  unanimous  consent  of  those  present,  authorized  the  trustees 
of  said  district  to  rebuild  the  said  school  house;  and  by  a  like 
vote  ordered  a  tax  of  nine  hundred  dollars  for  the  purpose  of 
rebuilding  the  said  school-house ;  and  also  ordered,  by  a  like 
vote,  the  bonding  of  the  sjiid  district  for  the  sum  of  nine  hun- 
dred dollars,  by  issuing  three  bonds  of  the  district  for  three 
Hundred  dollars  each  ;  and  ordered,  by  a  like  vote,  a  tax  to  be 
levied  on  the  property  and  inhabitants  of  the  district,  according 
to  law,  sufficient  to  pay  the  bond   maturing,  together  with  the 
accrued  interest  on  all  bonds  outstiinding.    And  you  are  there- 
fore commanded  and  directed  to  assess  the  sum  of  three  hun- 
dred dollars  on  the  inhabitants  of  the  said  school  district,  and 
their  estates  and  the  taxable  property  therein,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-three,  pur- 
suant to  the  statute  in  such,  case  made  and  provided. 
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"Dated  this  tenth  day  of  August,  one  thousand  eight  hun- 
dred and  eighty-three. 

"Andrew  C.  Cregax,  D.  C. 

"  State  of  New  Jersey,  Hunterdon  county,  ss. — Andrew  C. 
Cregan,  being  duly  sworn,  on  his  oath  saith  that  he  is  district 
clerk  of  School  District  No.  3,  in  the  county  of  Hunterdon, 
and  that  the  above  statement  by  him  is  correct  and  true. 

"Andrew  C.  Cregan,  D.  C. 

"  Sworn  and  subscribed  before  me  this  10th  day  of  August, 
1883. 

"  Nathan  Large,  /.  P." 

Argued  at  June  Term,  1884,  before  Justices  Knapp, 
Dixon  and  Parker,  on  the  annexed  state  of  the  case. 

Tiie  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  act  to  establish  a  system  of  public  instruc- 
tion, [Rev.,  p.  1070,)  requires  (section  39,  1  11,)  that  special 
meetings  of  the  voters  of  the  district  sliould  be  called  by  the 
board  of  trustees,  and  (section  86)  that  notice  of  such  meetings 
should  be  given  by  the  district  clerk.  Only  at  a  meeting  of 
the  voters  legally  convened  can  authority  be  given  to  levy  a 
tax  for  the  erection  of  a  school-house,  (section  39,  ^f  3,)  and  to 
support  such  a  tax  it  must  appear  that  the  meeting,  if  special, 
was  duly  summoned.  State,  Lamb,  pros.,  v.  Hurff,  9  Vroom 
310;  Stale,  Slack,  pros,  v.  Palmer,  10  Vroom  250;  Bogart 
V.  Trustees,  14  Vroom  358.  The  state  of  the  case  shows  that 
neither  of  these  statutory  provisions  was  complied  with  in  the 
present  instance,  and  consequently  the  tax  must  be  set  aside. 
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STATE,   HENRY   M.  OLMSTED,    PROSECUTOR,    v.  THE    PRO- 
PRIETORS OF  THE  MORRIS  AQUEDUCT  ET  AL. 

1.  The  Proprietors  of  the  Morris  Aqueduct  have  power,  through  condem- 
nation, to  take  lands  and  divert  streams  of  water  to  such  extent  as  may 
be  necessary  to  carry  out  the  purposes  of  incorporation,  and,  in  so 
doing,  are  not  confine*!  to  the  territory  stated  in  the  act  of  1862. 

2.  The  said  incorporation,  under  the  act  of  188.S,  has  power  to  extend  its 
mains  and  to  supply  water  outside  the  corporate  limits  of  Morristown. 

3.  To  supply  a  city  or  towu  with  water  is  a  public  purpose  for  a  public 
benefit. 

4.  The  diversion  of  the  waters  of  a  spring  orstrenm  should  not  be  allowed 

unless  clearly  necessary  for  the  public  good,  and  the  question  of  neces- 
sity should  be  controlled  by  the  court,  and  there  should  be  satisfactory 
evidence  of  the  need. 


On  certiorari. 

Argued   at   June   Terra,    1884,    before   Justices    Knapp, 
Dixon  and  Parker. 

For  the  prosecutor,  Theodore  Little. 

For  the  defendants,  Alfred  Mills  and  Henry  C.  Pitney,  Jr. 

The  opinion  of  the  court  wa.s  delivered  by 

Parker,  J.  On  the  2d  day  of  June  last,  application  was 
made  to  one  of  the  justices  of  the  Supreme  Court  by  "  The  Pro- 
prietors of  the  Morris  Aqueduct,"  .setting  forth  that  the  peti- 
tioners deemed  it  necessary,  were  desirous,  and  liad  determined 
to  add  to  and  enlarge  their  works,  and  thereby  increase  their 
facilities  for  furnishing  water  to  Morristown  by  taking  and 
diverting  certiiin  streams  described  as  follows,  viz. :  first,  all 
the  waters  of  a  certain  spring  called  "Sand  Spring,"  being  on 
lands  belonging  to  the  Proprietors  of  the  Miirris  Aqueduct,  on 
the  southwest  side  of  the  road  running  from  the  Brick  school- 
house  to  New  Vernon;  second,  so  much  of  the  water  of  a 
certain  rivulet  called    "Mills  Bailey  Brook,"   which  cros.ses 
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the  road  leading  from  Morristown  to  Baskingridge,  near  the 
Brick  school-house,  as  rises  to  the  northwest  of  a  point  in  the 
bed  of  said  rivulet,  eight  hundred  feet  in  rectangular  measure- 
ment, northwesterly  from  the  middle  of  said  road  leading 
from  Morristown  to  Baskingridge ;  and  further  stating  that 
said  waters  at  present  flow  down  to  and  upon  the  grist-mill 
and  lands  of  Henry  M.  Olmsted,  the  said  lands  containing 
about  one  hundred  and  sixteen  acres,  and  that  said  grist-mill 
and  lands  are  occupied  by  William  Stull  and  Frederick  StuU, 
as  tenants  of  said  Olmsted. 

The  application  prayed  for  the  appointment  of  three  com- 
missioners to  assess  and  ascertain  the  amount  of  damages  to  be 
done  to  said  lauds,  and  of  compensation  to  be  made  to  said 
Olmsted  and  others,  for  the  perpetual  right  and  privilege  of 
forever  taking  and  diverting  away  from  the  said  lands  and 
grist-mill  and  said  mill  property  the  said  waters,  for  the  pur- 
pose aforesaid,  and  whatever  the  commissioners  were  author- 
ized or  required  by  law  to  assess  or  ascertain. 

The  commissioners  having  been  appointed  for  the  purpose 
set  forth  in  the  application,  Mr.  Olmsted  obtained  a  cei'tiorari- 
to  bring  the  proceedings  here,  to  test  their  validity. 

The  prosecutor  has  filed  the  following  reasons  for  setting 
aside  the  appointment  of  commissioners,  viz. :  first,  because 
the  Proprietors  of  the  Morris  Aqueduct  can  exercise  the  power 
of  eminent  domain  only  so  far  as  is  necessary  to  supply  Mor- 
ristown with  water ;  second,  because,  if  there  be  need  of  more 
water,  they  are  required  by  law,  first,  to  take  the  springs  and 
streams  having  origin,  or  running,  or  being,  to  the  westward 
of  Morristown  and  between  the  road  from  Morristown  to 
Baskingridge  and  the  road  from  Morristown  to  Mendham, 
and  that  the  water  which  they  seek  to  divert  is  not  within 
such  territory ;  third,  because  said  Proprietors  of  the  Morris 
Aqueduct  have  extended  their  water-pipes  outside  of  Morris- 
town, and  supply  persons  living  outside;  fourth,  because,  the 
law  under  which  they  have  proceeded  is  not  constitutional. 

In  order  to  determine  the  legality  of  the  proceedings,  it  will 
be  necessary,  first,  to  examine  the  several  acts  of  the  legis- 
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lature  applicable  to  the  corporation  known  as  "  The  Proprie- 
tors of  the  Morris  Aquwinct." 

The  original  act  of  incorporation  was  passed  on  the  16tli 
day  of  November,  1799.  That  act  did  not  give  power  to 
acquire  land  or  water-rights  by  condemnation. 

By  a  supplement  passed  on  the  17th  day  of  February,  1862, 
authority  was  given  to  take  and  divert  any  spring  or  springs, 
stream  or  streams  of  water  having  their  origin,  running  or 
being  to  the  westward  of  the  village  of  Morristown,  and  be- 
tween the  direct  road  leading  from  Morristown  to  Basking- 
ridge,  au<l  the  direct  road  or  turnpike  loading  from  Morris- 
town to  Mendham,  and  to  lay  down,  maintain  and  repair 
pipes,  &c. 

The  third  section  of  this  supplement  provides  that  if  the 
said  corporation  could  not  agree  with  the  owner,  or  person  in- 
terested in  any  land  which  said  corporation  might  desire  to 
use  and  occupy,  or  from  which  they  might  desire  to  take  or 
divert,  either  in  whole  or  in  part,  any  spring  or  springs,  stream 
or  streams,  for  the  purpose  aforesaid,  as  to  the  amount  of  com- 
pensation to  be  paid  to  such  owner,  for  any  such  use,  occupa- 
tion or  diversion,  that  application  could  be  made  to  any  judge 
of  the  Court  of  Common  Pleas  of  the  county  of  Morris  to 
appoint  commissioners  to  assess  and  ascertain  the  amount  of 
damages  to  be  done  to  said  lands  by  the  erection  and  mainte- 
nance of  works,  and  by  the  total  or  partial  diversion  of  saiil 
springs  and  streams  of  water. 

Th^  fifth  section  of  the  same  supplement  gave  to  the  party 
who  may  have  considered  himself  aggrieved  by  the  assess- 
ment and  award  of  the  commissioners,  the  right  to  appeal  ti> 
tlie  next  or  the  second  term  thereafter  of  said  Court  of  Com- 
mon Pleas,  and  in  that  court  was  vested  the  power  to  hear 
and  determine  the  appeal,  or,  if  required,  to  award  a  venhe 
for  a  trial  by  jury. 

The  next  law  on  the  subject  was  passed  on  the  21st  of 
April,  1876.  It  is  a  general  law,  provi»liiig  for  tiie  construc- 
tion, maintenance  and  operation  of  water-works,  for  the  pur- 
pose of  supplying  cities,  towns  and  villages  of  this  state  with 
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water.  The  fifteenth  section  provides  that  any  aqueduct  com- 
pany then  in  existence  under  any  special  charter  in  this  state, 
siiould  have  the  right,  from  time  to  time,  to  add  to  and  ex- 
tend their  works  to  such  extent  as  might  be  necessary  to  carry 
out  the  purposes  of  its  corporation,  and  for  such  purposes  to 
take  all  such  lands  and  divert  all  such  streams  of  water  as 
should  be  necessary  for  that  purpose,  in  the  manner  as  in  such 
act  was  provided. 

The  fifth  section  enacts  that  application  shall  be  made  to  a 
justice  of  the  Supreme  Court  to  appoint  commissioners  to 
ascertain  the  value  of  the  lands  proposed  to  be  taken,  used  or 
occupied,  and  the  damages  to  be  done  any  lands,  by  the  diver- 
sion total  or  partial,  of  springs  of  water. 

On  the  23d  day  of  March,  1883,  an  act  was  passed  making 
it  lawful  for  any  aqueduct  or  water  company,  organized  under 
the  general  law  or  specially  chartered,  for  the  purpose  of  sup- 
plying any  city,  borough  or  town  with  water,  to  extend  its 
mains  outside  and  beyond  the  corporate  limits  of  such  city, 
borough  or  town,  along  any  road  or  street  leading  therefrom, 
for  the  purpose  of  supplying  the  dwellers  along  such  road  or 
street  with  water. 

By  an  examination  of  the  above  extracts  it  will  be  seen 
that  express  power  to  take  lands  and  divert  springs  and  water 
courses  by  condemnation,  through  commissioners  to  be  ap- 
pointed by  a  justice  of  the  Supreme  Court,  has  been  given. 
It  will  also  appear  that  power  has  been  given  to  take  lands 
and  divert  water  from  springs  or  streams  having  their  origin, 
running  or  being  outside  of  the  territory  limited  by  the  law 
of  1862.  The  language  of  the  law  of  1»76  clearly  author- 
izes any  aqueduct  com|)any  then  in  existence,  from  time  to 
time  to  add  to  and  extend  their  works  to  such  extent  as 
might  be  necessary  to  carry  out  the  {)urposes  of  its  incorj)ora- 
tion,  and  for  that  purpose  to  take  by  condemnation  all  such 
lands  and  divert  all  such  streams  of  water  as  should  be  neces- 
sary for  that  purpose.  There  is  no  force  in  the  assertion  that 
before  the  power  to  take  by  condemnation  is  exercised  out- 
side the  limited  territory,  the  Proprietors  of  the  Morris  Aque- 
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duct  must  first  take  all  the  springs  or  streams  within  the 
limits  defined  in  the  act  of  1862.  The  law  of  1876  makes 
no  such  exception  or  condition,  nor  can  such  construction  be 
drawn  from  any  of  tlio  acts  on  the  subject. 

It  is  not  necessary  to  consider  the  arguments  of  counsel  on 
the  question  of  the  boundaries  of  Morristnwn  as  a  community 
under  township  government,  when  the  original  act  of  incor- 
poration of  the  Proprietors  of  the  Morris  Aqueduct  and  the 
supplements  before  the  creation  of  the  present  municipality 
were  passed.  The  act  of  1883  expressly  authorize-s  the  ex- 
tension of  mains  and  the  supplying  of  water  outside  the  cor- 
porate limits,  and  tlierefore  the  objection  to  the  pHX-eedings, 
on  the  ground  that  some  persons  outside  of  Morristown  may 
be  supplied,  cannot  prevail. 

It  is  said,  further,  that  the  proceedings  to  appoint  commis- 
sioners are  invalid,  because  the  laws  under  which  they  are 
taken  are  unconstitutional.  It  is  alleged  that  the  unconstitu- 
tionality of  these  laws  consists  in  their  authorization  of  the 
taking  of  lands  and  diverting  of  water  by  condemnation  not 
for  public  use.  The  original  charter  and  all  the  laws  which 
are  applicable  to  the  subject  are  based  on  the  ground  of  public 
use.  If  the  supplying  of  a  city  or  town  with  water  is  not  a 
public  purpose,  it  is  difficult  to  conceive  of  any  enterprise  that 
could  be  classed  under  that  head.  The  opinion  of  the  Court 
of  P]rrors  aud  Appeals,  delivered  in  the  case  of  Tide  Water 
Companij  v.  (osier,  reported  in  3  C.  E.  Green  518,  seems  to 
me  to  dispose  of  this  question.  The  opinion  of  Chancellor 
Walworth,  in  3  Paige  73  {Beekman  v.  S'iratoga,  etc.,  R.  R. 
Co.,)  wliich  is  quoted  by  the  Chief  Justice  in  the  Ti<le-water 
case,  is  to  the  effect  that  if  the  public  interest  can  l)e  pro- 
moted by  the  taking  of  private  property,  it  rests  with  the 
legislature  to  determine  whether  the  benefit  to  the  public 
will  be  of  sufficient  im|>ortance  to  render  it  expedient  to 
authorize  an  interference  with  the  private  riglits  of  individuals 
for  that  purpose,  and  the  exercise  of  the  right  of  eminent 
domain.  "  Upon  this  principle  of  public  benefit,"  says 
Chancellor  Walworth,  "not  only  the  agents  of  the  govern- 
ment, but  also  individuals  and  corporate  bodies  have  been 
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authorized  to  take  private  property  for  the  purpose  of  making^ 
public  highways,  turnpike  roads  and  canals,  establishing^ 
ferries,  draining  swamps  and  marshes,  and  of  bringing  water 
to  cities  and  villages." 

In  remarking  upon  the  above  language  of  Chancellor  Wal- 
worth, the  Chief  Justice  in  the  Tide- water  case  says  it  embodies 
the  correct  principle,  and  that  "  the  legislative  power  is 
not  competent  to  take  the  property  of  A  and  transfer  it  to  B^ 
simply  for  the  benefit  or  convenience  of  B,  because  such  an 
act  has  no  public  aspect."  "  But  if  the  sequestration  of  the 
property  of  A  will  to  a  material  extent  be  serviceable  to  the 
public  at  large,  whether  such  sequestration  shall  take  place, 
must  be  committed  as  a  pure  matter  of  discretion  to  the  legis- 
lature, provided  such  discretion  be  exercised  in  good  faith." 
<^  The  only  remaining  question  is  that  which  relates  to  the 
necessity  of  taking  and  diverting  under  condemnation  pro- 
ceedings the  spring  and  rivulet  mentioned  in  the  application 
and  appointment  of  commissioners.  It  is  urged  on  the  part 
cf  the  prosecutor  that  the  Proprietors  of  the  Morris  Aqueduct 
already  have  sufficient  facilities  to  supply  Morristowu  with 
water,  and  that  the  present  facilities  will  furnish  an  adequate 
supply  for  several  years.  If  this  be  so,  the  proposed  condem- 
nation should  not  be  permitted.  The  diversion  of  the  waters 
of  a  spring  or  stream  from  a  farm,  or  a  mill-seat,  should  not 
be  allowed  even  upon  liberal  compensation,  unless  obviously 
necessary  for  the  public  good.  The  legislature  has  given 
power  to  divert  such  waters  when  necessary,  but  it  is  not  for 
the  corporation  interested  to  determine  the  necessity.  As  the 
question  of  necessity  lies  at  the  foundation  of  the  proceedings 
to  condemn,  and  as  the  power  sought  to  be  exercised  is  great, 
it  should  be  kept  in  control  by  the  court  before  which  the 
question  arises,  and  the  court  should  be  entirely  satisfied  of 
the  need,  r;^ 

In  determining  the  question  of  necessity  the  object  of  the 
laws  applicable  to  this  corporation  should  be  noticed.  The 
object  is  to  furnish  water  to  the  people  of  Morristown.  Mor- 
ristowu is  a  growing  municipality,  covering  a  large  extent  of 
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territory,  and  containing  about  six  thousand  inhabitants.  Im- 
proved facilities  for  rapid  transit  have  brought  the  town  so 
near  New  York  that  it  may  almost  be  called  a  suburban  town. 
The  number  of  permanent  residents  is  raj)idly  increasing. 
Spacious  houses  are  multiplying.  The  population  is  of  such 
^  character  as  to  demand  those  conveniences  and  comforts  of 
life  developed  by  what  are  termed  "  modern  improvements." 
To  retain  such  a  population  an  aljundance  of  pure  spring 
water  is  essential. 

A  company  that  undertakes  to  supply  a  city  or  town  with 
water  does  not  perform  its  duty  to  the  public  unless  it  pro- 
vides, not  only  for  ordinary  seasons,  but  for  long  summer 
droughts.  Provision  must  be  made  in  advance  for  such  con- 
tingencies, for  when  the  drought  shall  come  it  will  be  too  late 
to  aj)ply  a  remedy.  To  make  sure  that  a  water  famine  shall 
not  exist  for  even  a  single  week,  it  is  necessary  to  anticipate  the 
condition  of  things  which  experience  teaches  will  frequently 
occur,  and  in  time  make  provision  by  increased  facilities  to 
supply  water  abundantly  at  a  period  when  it  shall  be  most 
needed.  Not  only  does  the  comfort  of  the  inhabitants  demand 
this,  l)ut  their  health  as  well.  It  is  well  known  that  when  a 
company  undertakes  to  supply  a  town  with  water  the  ordinary 
methods  to  obtain  water  to  extinguish  fires  are  abandoned  by 
the  people,  and  under  such  circumstances  it  would  be  gross 
negligence  in  the  company  to  permit  the  supj)ly  of  water  to 
be  intermitted  or  diminished  to  any  considerable  extent,  and 
thus  endanger  the  property  within  the  town. 

The  evidence  proves  that  the  Proprietors  of  the  Morris 
Aqueduct  have  always  been  alive  to  the  importance  of  the 
enterprise  in  which  they  have  embarked.  To  meet  the  public 
demand  and  requirement  they  have,  from  time  to  time,  con- 
demned and  diverted  springs  and  streams  of  water  to  their  use, 
and  turned  the  same  into  their  mains  and  pipes  in  Morristown. 
A  portion  of  the  water  thus  supplied  has  been  stored  for  a 
season  in  reservoirs  to  meet  extraordinary  demands,  and  the 
residue  has  found  its  way  to  the  proper  receptacles  by  gravity. 
'J'he  testimony  shows  that  the  effort  of  the  aqueduct  com- 
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pany  has  been  not  only  to  supply  an  abundance  of  water,  but 
to  have  it  pure  and  wholesome  spring  water.  Surface  water 
has  been  as  far  as  possible  rejected.  And  this  consideration 
enters  largely  into  the  question  of  the  necessity  of  diverting 
the  waters  of  the  spring  and  the  rivulet  described  in  the  con- 
demnation proceedings.  The  waters  thus  sought  to  be  used 
are  of  better  quality  thau  any  within  reasonable  distance  of 
the  town. 

The  president  of  the  aqueduct  corporation,  who  has  made 
the  subject  a  study,  and  has  watched  the  enterprise  for  many 
years  through  various  stages,  says  in  his  testimony  that  the- 
consumption  of  water  has  increased  much  more  rapidly  thau 
the  population.  He  thinks  that  the  consumption  in  three  years 
has  increased  from  thirty  to  fifty  per  cent.  It  also  appears 
from  his  evidence  that  the  consumption  is  greatest  when  the 
water  is  scarcest.  His  calculation  is  that  the  consumption 
about  doubles  in  the  summer  months.  He  says  that  in  1881 
the  summer  was  dry,  and  at  the  end  of  the  drought  they  were 
nearly  out  of  water,  and  if  the  drought  had  continued  ten 
days  longer  they  would  have  been  on  short  rations.  He  also 
says  that  since  that  time  the  consumption  has  greatly  increased^ 
and  he  gives  it  as  his  opinion,  after  stating  his  reasons  there- 
for, that  if  there  should  be  another  dry  season  anywhere  near 
as  dry  as  that  of  1881,  they  would  he  short  of  water. 

The  fact  that  the  Proprietors  of  the  Morris  Aqueduct  own 
a  small  mill  authorized  by  the  act  of  the  legislature  of  March 
14th,  1832,  to  which  some  of  the  water  flows,  does  not  change 
the  character  of  the  corporation.  It  is  still  under  charter  for 
a  public  purpose. 

Nor  does  the  small  quantity  of  water  flowing  to  the  mill^ 
exclusive  of  that  which  must  run  away  in  rainy  seasons  in  the 
overflow,  affect  the  question  of  necessity.  It  is  clear  that  the 
diversion  of  the  water  applied  for  would  be  needed  to  supply 
Morristown  with  water  siiouid  the  mill  go  unused. 

That  the  application  for  the  appointment  of  commissioners 
is  made  in  good  faith  is  proved  by  the  fact  that  the  Proprie- 
tors of  the  Morris  Aqueduct  have  already  expended  a  large 
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sum  of  money  in  purchasing  and  laying  pipe  preparatory  to 
acquiring  the  right  to  divert  the  waters  applied  for,  as  well  as 
by  the  fact  that  large  additional  expense  must  follow  the  con- 
demnation. 

The  appointment  of  commissioners  must  stand  and   the 

certiorari  be  dismissed. 


CHARLES  MILLER  v.  THE  HILLSBOROUGH  MUTUAL  FIRE 
ASSURANCE  ASSOCIATION. 

1.  If,  in  a  declaration  making  prolert  of  a  deed,  any  part  of  it  material 
to' the  defence  be  omitted  by  the  plaintiff,  the  proper  mode  for  the  de- 
fendant is  to  pray  oyer. 

2.  Profert  of  a  deed,  with  conditions  annexed,  jiislifies  oyer  of  all  the 
deed  and  conditions,  but  not  of  other  matters  referred  to  in  the  deed 
but  not  annexed. 

3  In  an  action  on  a  deed  conditioned  for  the  performance  of  covenants 
in  another  deed,  the  defendant  in  his  plea  of  performance  must  show 
such  deed  without  cravinR  oyer.  If  the  defendant  wishes  to  avail 
himself  of  anything  which  does  not  appear  upon  the  face  of  the  deed 
of  which  plaintiff  makes  profert,  he  must  plead  it  specially. 

4,    The  right  to  oyer  may  be  tested  by  motion  to  strike  out. 


On  motion  to  strike  out  plea. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel 
and  Magie. 

For  the  plaintiff,  Geo.  S.  Grosvenor  and  E.  L.  Campbell. 
For  the  defendant,  Bartine  &  Griggs. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  is  brought  to  recover  the 
valu€  of  a  house  insured  by  the  defendant  company. 

The  declaration  makes  profert  of  the  policy  of  insurance, 
and  alleges  that  the  said  company  made  the  assurance  accord- 
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ing  to  the  terms  of  the  constitution,  by-laws  and  conditions 
of  the  said  association,  and  that  said  defendants  should  be 
liable  and  subject  to  pay  and  satisfy,  according  to  the  terms  of 
said  constitution,  by-laws  and  conditions,  any  loss  that  might 
happen  by  fire  to  the  insured  premises  within  ten  years,  not 
exceeding  the  sum  of  $1500. 

The  declaration  then  avers  that  the  following  articles,  by- 
laws and  conditions  were  annexed  to  said  policy,  and  sets  out 
all  the  conditions  which  are  annexed  to  the  policy. 

The  defendants  by  tlieir  second  plea  crave  oyer  of  the  con- 
stitution and  by-laws  of  the  defendants,  and  of  the  conditions 
upon  whicli  the  defendants  make  insurance,  which  are  read  to 
them — certain  parts  thereof  being  in  these  words: 

Constitution,  section  2  :  "  And  be  it  enacted,  that  all  per- 
sons who  shall  insure  in  or  with  said  association  shall  be 
deemed  and  taken  for  members  of  the  said  corporation  ;  and 
that  the  property  and  concerns  of  the  said  corporation  shall  be 
conducted  and  managed  by  seven  directors." 

By-laws  or  conditions  of  insurance,  article  33  :  "  No  sur- 
veyor shall  take  an  insurance  on  any  unoccupied  house.  Nor- 
shall  any  policy  be  valid  against  this  association  where  a 
dwelling  remains  unoccupied  more  than  thirty  days.  Out- 
buildings belonging  to  an  unoccupied  house  shall  be  included 
in  this  restriction." 

The  pleader  then  avers  that  by  force  of  said  policy  the 
plaintiff  became  and  was  a  member  of  said  insurance  associ- 
ation, and  thereby  became  and  was  subject  to  all  the  rights 
and  liabilities  of  such  members,  and  that  said  policy  was  de- 
livered to  and  accepted  by  the  plaintiff  expressly  subject  to 
the  terms  of  said  constitution,  by-laws  and  conditions.  The 
defence  rested  upon  these  allegations  is,  that  for  more  than 
thirty  days  next  preceding  the  time  when  said  house  was  de- 
stroyed by  fire,  the  same  remained  unoccupied  without  the 
consent  of  the  defendants,  and  that  by  reason  thereof  the  said 
assurance  became  invalid  and  void. 

These  conditions  are  not  among  those  annexed  to  the  policy 
of  insurance,  but  the  defendants  insist  that  they  are  part  of 
the  constitution,  by-laws  and  conditions  of  their  company, 
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and  that  the  policy  sued  upon  was  in  express  terms  made  sub- 
ject to  them. 

The  plaintiff  has  moved  to  strike  out  this  i)lea,  on  the 
ground  that  no  conditions  except  those  annexed  to  and  set  out 
in  the  poljcy  can  affect  the  contract. 

A  question  of  such  importance  will  not  be  decided  upon 
motion  to  strike  out.  If  well  pleaded,  the  plaintiff  will  be 
put  to  demurrer.  All  that  can  be  considered  upon  this  motion 
js,  whether  the  defendants  can,  by  craving  oyer,  raise  the  de- 
fence set  up  by  this  plea. 

When  either  party  alleges  any  deed,  the  general  rule  ot 
pleading  is  that  he  must  make  profert  of  it— that  is,  to  pro- 
duce it  in  court  simultaneously  with  the  pleading  in  which  it 
is  set  up.  This,  in  the  days  of  oral  pleading,  was  an  actual 
production  incourt,  where  it  remained  during  the  term.  Since 
then  it  consists  of  a  formal  allegation  that  he  shows  the  deed 
in  court,  it  being  in  fact  retained  in  his  own  custody. 

Where  profert  is  thus  made  by  one  of  the  parties,  the  other, 
before  he  pleads  in  answer,  is  entitled  to  demand  oyer—ih^i 

is,  to  hear  it  read. 

Under  the  common  law  practice,  if  a  ])arty  demanded  oyer 
in  a  case  where,  upon  the  face  of  the  pleading,  his  adversary 
conceived  it  not  to  be  demandable,  the  latter  might  demur,  or 
if  he  had  any  matter  of  fact  to  allege  why  the  oyer  could  not 
be  demanded  he  might  plead  such  matter,  which  was  called  a 
counter-plea  to  the  oye,'.     Sleph.  PL  86-94;   1  Tidd^B  Prac. 

{Am.  ed.)  586. 

Under  our  practice,  where  motion  to  strike  out  is  so  much 
resorted  to,  I  think  it  may  be  judiciously  used  for  the  purpose 
of  testing  the  right  to  oyer;  special  demurrer  being  abolished 
and  counter- pleading  being  unknown  in  our  practice. 

If  in  the  declaration  any  part  of  a  deed  rendering  the  de- 
fendant's contract  is  similar  to  that  stated  be  omitted  by  the 
])luintiff,  the  proper  mode  for  the  defendant  is  to  pray  oyer. 
This  is  the  only  way  in  which  a  party  can  relieve  himself 
when  the  opposite  party  omits  any  material  part  of  an  in- 
denture which  he  is  bound  to  state,  for  he  cannot  reply  that 
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by  the  said  indenture  it  was  further  agreed  so  and  so.  Smifk 
V.  Yeomans,  1  Saund.  317,  note  2;  1  Chit.  PL  417. 

But  it  is  necessary  in  an  action  on  a  bond  or  deed  con- 
ditioned for  the  performance  of  covenants  in  another  deed,  for 
the  defendant  in  his  plea  of  performance  to  show  such  deed 
without  craving  oyer.     1  Chit.  PL  416. 

Profert  of  a  deed,  with  conditions  annexed,  jusiifies  oyer  of 
all  the  deed  and  conditions,  but  not  of  other  matters  referred 
to  in  the  deed,  but  not  annexed. 

If  the  defendant  wishes  to  avail  himself  of  anything  which 
does  not  appear  upon  the  face  of  the  policy  of  insurance  of 
which  profert  is  made,  he  must  |>lead  it  specially. 

There  is  a  further  infirmity  in  the  plea.  The  oyer  craved 
is  not  only  of  the  constitution  and  by-laws  referred  to  in  the 
policy  but  not  made  part  of  it,  but  also  of  the  conditions  on 
which  the  defendants  make  insurance.  This  erroneously  asks 
for  conditions  in  force  not  at  date  of  policy,  but  at  the  time 
of  pleading. 

The  plea  is  irregular  and  should  be  stricken  out. 


IMP0RTP:RS'    and    traders'    national    bank    v.    ISAAC 

LITTELL. 

Where  a  promissory  note  is  discounted  by  a  national  bank  in  New  York, 
the  New  York  statute  forfeiting  the  entire  debt  is  not  applicable  to  the 
transaction.  The  federal  act  supersedes  the  state  law,  imposing  penal- 
ties for  usury,  in  so  far  as  they  pertain  to  national  banks. 


In  ca.se.     On  motion  to  strike  out  pleas. 

Argued  at  June  Term,  1884,  before  Justices  Van  SyckeLi 
and  Magie. 

For  the  plaintiff,  E.  A.  &  W.  T.  Day. 
For  the  defendant,  li.  E.  Chetwood, 
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The  opinion  of  the  court  wa«  delivemi  by 
Van  Syckel,  J.     This  suit  is  brought  against  the  drawer 
alone,  to  recover  the  amount  due   upon   certain    promissory 
notes  m;ide  in  New  Yoik. 

The  second  plea  alleges  that  the  notes  were  discounted  by 
the  plaintitt-  bank  in  New  York  for  the  payees  at  usurious 
rates,  and  that  by  virtue  of  the  New  York  statute  the  entire 
debt  is  forfeited. 

The  third  plea  sets  up  that  by  reason  of  the  usurious  agree- 
ment, the  plaintiff,  under  the  national  banking  act  passed  in 
1864,  has  forfeited  the  entire  interest. 

The  question  is,  whetii. '"  these  pleas  shall  be  stricken  out. 

The  second  plea  raises  the  question  whether  the  federal  act 
supersedes  the  state  law,  imposing  penalties  for  usury,  in  so 
far  as  they  are  applicable  to  national  banks. 

This  is  res  adjudicata  in  the  Supreme  Court  of  the  United 

States. 

In  Farrrw-s'  Nat.  Bank  v.  Bearing,  91  f/.  S.  29,  Mr.  Jus- 
tice Swayne  delivered  the  opinion  of  the  court,  overruling  First 
Nat.  Bank  v.  Lamb,  50  N  Y.  95,  and  denying  the  efficacy  of 
the  state  law  to  work  the  forfeiture  of  the  debt. 

The  third  plea  raises  the  question  whether  the  maker  of 
these  notes  can  avail  himself  of  the  defence  which  undoubt- 
edly could  be  set  up  by  the  endorsers,  had  they  been  sued  ? 

This  plea  purports  to  be  a  plea  in  bar  to  the  entire  action, 
while  it  concludes  by  stating  that  the  plaintiff  has  forfeited 
the  interest  upon  the  notes,  and  can  recover  only  of  the  de- 
fendant the  principal  thereof. 

In  form  the  plea  is  clearly  bad  and  must  be  stricken  out. 

If  the  maker  of  the  note  is  entitled  to  set  up  the  usurious 
contract  between  plaintiff  and  the  endorser,  it  is  not  necessary 
to  plead  the  federal  statute  specially  ;  he  may  avail  himself  of 
it  under  general  issue. 
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THE  STATE,  EX  REL.  RACHEL  YEOMANS  ET  AL.,  v.  THE 
TOWNSHIP  COMMITTEE  OF  THE  TOWNSHIP  OF  RIDGE- 
WOOD. 

The  terra  "  by-road  "  is  used  in  tlie  act  of  1882,  p.  243,  exclusively  in 
the  sense  which  had  been  given  to  it  by  prior  judicial  construction. 
It  does  not  apply  to  private  roads  laid  out  by  surveyors  of  the  high- 
ways. 


Application  for  mandamus. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel 
and  Magie. 

For  the  relator,  8.  Tuitle. 

For  the  defendants,  W.  M.  Johnson, 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  is  au  application  for  mandamus  to 
compel  the  township  committee  of  Ridgewood  township  to 
lay  out  as  a  public  road  a  certain  road  alleged  to  be  a  by-road 
in  use  for  more  than  thirty  years. 

The  application  is  made  under  an  act  of  the  legislature 
passed  March  31st,  1882,  which  reads  as  follows: 

"  An  act  relating  to  the  opening  of  by-roads. 

"1.  Be  it  enacted,  That  any  roads  being  in  public  use  for 
thirty  years  or  more,  and  not  laid  down  on  the  township 
books,  on  which  improved  farm  or  other  property  is  situated, 
shall,  on  ap()lication  of  one-third  of  the  owners  fronting 
thereon,  to  the  township  committee,  be  by  them  ordered  to  be 
laid  out  as  a  public  road  of  such  width  as  they  may  deem 
necessary;  aud  all  claims  for  damages,  if  any  should  accrue 
thereon,  to  be  assessed  by  three  disinterested  freeholders,  resi- 
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dent  of  the  said  township,  to  be  appointed  by  the  township 
committee,  and  all  damages  awarded  to  be  paid  for  by  the 
township  in  which  said  road  lies." 

The  case  shows  that  the  road  now  proposed  to  be  laid  out 
under  this  act  as  a  public  road,  except  the  last  course  thereof, 
(a  distance  of  ninety-four  feet,)  was  on  the  9th  day  of  April, 
1830,  duly  laid  out  as  a  private  road  by  six  surveyors  of  the 
highways  of  the  county  of  Bergen. 

The  defendants  resist  the  application,  on  the  ground  that 
the  act  of  1882  does  not  apply  to  this  case. 

It  relates  exclusively  to  the  opening  of  by-roads. 

Prior  to  the  passage  of  this  act  the  term  "  by-road ''  had 
a  definite,  well- understood  meaning. 

In  Wood  v.  Hurd,  5  Vroom  87,  the  court  says : 

"  A  by-road  has  no  statutory  origin.  As  its  name  imports, 
it  is  an  obscure  or  neighborhood  road  in  its  earlier  existence, 
not  used  to  any  great  extent  by  the  public,  yet  so  far  a  public 
road,  that  the  public  have,  of  right,  free  access  to  it  at  all 
times." 

It  rests  on  dedication,  and  in  the  case  cited  is  expressly  dis- 
tinguished from  a  private  road  laid  out  by  surveyors  of  the 
highways  on  the  application  of  one  or  more  indiviiluals. 

It  must  be  presumed  that  the  legislature  used  the  term 
"  by-road  "  in  the  sense  which  had  been  given  to  it  by  judicial 
construction,  and  that  this  act  was  not  intended  to  apply  to 
laid-out  roads. 

The  act  of  1882  furnishes  no  authority  for  the  proceedings 
of  the  relators. 

The  mandamus  should  be  denie<.l,  with  costs 
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JOEL  M.  JOHNSON  v.  FRANK  O'NEIL. 

Appeals  from  a  justice's  court  must  be  put  upon  the  appeal  list  at  the 
first  term  of  the  Pleas  after  judgment  rendered,  without  the  notice  re- 
quired by  section  83  of  Small  Cause  act.  Rev.,  p.  554. 
Where  either  party  wishes  to  introduce  new  evidence  on  the  trial  of 
the  appeal  under  section  85,  ten  days'  notice  of  the  intention  to  offer 
such  evidence  must  be  given,  and  it  will  then  become  the  duty  of  the 
Common  Pleas  to  postpone  the  trial  to  such  day  that  the  new  evidence 
can  be  received. 


On  application  for  mandamus. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel. 
and  Magie. 

For  the  relator,  Peter  Bentley. 

For  the  defendant,  Charles  W.  Fuller. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  On  the  24th  day  of  March,  1884,  an 
appeal  was  taken  by  the  relator  frotu  a  judgment  of  a  justice 
of  the  peace  to  tlie  Hudson  coimty  Common  Plea-s.  The 
regular  term  of  the  Pleas  opened  on  the  1st  day  of  April,  on 
which  day  the  court  set  the  appeal  down  for  trial  on  the 
7th  day  of  that  month.  Neither  party  gave  notice  of 
hearing  of  said  appeal  under  the  eighty-third  section  of  the 
Justice's  Court  act.  On  the  day  last  mentioned  the  appeal  was 
called,  and  the  appellant  failing  to  answer,  the  ap[)eal  was  dis- 
missed. The  Common  Pleas,  subsequently  on  motion  of  ap- 
pellant, refused  to  re-instate  the  appeal,  no  surprise  being 
alleged  or  other  reason  given  why  it  shoidil  be  re-instated. 

The  case  is  here  on  rule  to  show  cause  why  mandamus  shall 
not  issue  to  the  Common  Pleas  to  re-instate  the  appeal,  on  tlie 
ground  that  he  was  entitled  to  fifteen  days'  notice  of  hearing 
utxler  section  83  of  the  Small  Cause  act.     Rev^,  p.  554. 
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An  act  passed  in  1880  {Pamph.  L.,  p.  14,)  requires  all  ap- 
pcals  to  be  put  on  the  list  for  trial  at  the  first  term  of  the  court 
to  which  ap{)eal  is  taken  after  judgment  rendered,  except  those 
taken  within  five  days  next  before  the  beginning  of  the  term, 
the  papers  in  which  are  not  filed  with  the  clerk  of  the  Com- 
mon Pleas  three  days  before  the  first  day,  such  excepted  cases 
go  over  to  the  next  term. 

All  acts  and  [)arts  of  act  inconsistent  with  the  act  of  1880 
are  thereby  repealed. 

This  legislation  clearly  dispenses  with  the  necessity  for  the 
notice  required  by  the  aforesaid  eighty-third  section,  and  it 
was  80  ruled  in  Lush  v.  Foster,  15  TVooni  378. 

The  act  is  mandatory,  making  it  the  duty  of  the  clerk  to 
put  the  appeal  upon  the  list.  The  requirement  tiiat  the  clerk 
shall  put  the  case  on  the  list,  if  the  papers  are  tiled  five  days 
before  the  terra  opens,  cannot  be  made  to  consist  with  the  right 
of  appellant  to  fifteen  days'  notice  of  hearing.  The  law  gives 
him  notice  that  his  case  is  on  the  calendar  for  trial. 

Giving  this  effect  to  the  act  of  1880  does  not,  as  suggested 
by  the  relator,  deprive  either  party  of  the  right  to  produce 
new  evidence  under  section  85  of  the  Justice's  Court  act. 

Ten  days'  notice  of  the  intention  to  offer  such  evidence  may 
be  given,  and  it  will  then  become  the  duty  of  the  Common 
Pleas  to  postpone  the  trial  of  the  appeal  to  such  day  that  the 
new  evidence  can  be  received. 

The  mandamus  should  be  denied,  with  costs. 


CHARLES    ROLLER    AND   THOMAS    ROLLER    v.    JACOB 
ROLLER    ET    AL. 

Although,  where  the  judgment  of  a  justice  of  the  peace  is  not  dcxketed  in 
coiifurmity  with  the  statute,  it  may  be  attacked  collaterally  and  Heated 
as  a  nullity,  yet  the  parly  aggrieved  hy  the  docketing  may  certify  it 
for  the  judgment  of  this  court  as  to  its  validity,  without  waiting  until 
his  properly  is  sold,  and  thereby  incurring  the  risk  of  loss  which  would 
fall  upon  him  if  he  miutook  the  law. 
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Roller  V.  EoUer. 
On  certiorari. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel 
and  Magie. 

For  the  plaintiff,  /.  ./.  Crandall. 

For  the  defendant,  /.  E.  P.  Abbott. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  subject  matter  of  review  in  this 
case  is  a  judgment  docketed  from  the  court  of  small  causes  in 
the  Atlantic  county  Common  Pleas. 

The  rule  that,  in  special  statutory  proceedings,  it  must  ap- 
pear that  everything  is  done  which  the  statute  requires,  is  ap- 
plicable to  this  case.  Tasto  v.  Klopping,  14  Vroom  448. 
Applying  this  test,  the  docketing  by  the  clerk  was  unau- 
thorized. It  does  not  appear  that  a  copy  of  the  plaintiff's 
demand  in  the  justice's  court  was  filed  with  the  clerk  of  the 
Pleas,  nor  does  it  appear  that  the  date  of  the  judgment  before 
the  justice  is  entered  by  said  clerk  in  his  docketing. 

In  the  case  cited  there  had  been  a  sale  on  the  docketed 
judgment,  and  in  an  action  of  ejectment  it  was  held  by  the 
Court  of  Errors  that,  if  the  docketing  was  not  in  conformity 
with  the  requirement  of  the  statute,  it  could  be  attacked  col- 
laterally and  treated  as  a  nullity.  The  duties  of  the  clerk 
were  declared  to  be  merely  ministerial,  not  judicial,  so  as  to 
give  the  judgment  the  force  and  effect  of  a  judgment  rendered 
in  the  Court  of  Common  Pleas.  The  docketing  was  regarded 
as  a  special  statutory  proceeding,  subject  to  the  rule  that  per- 
sons exercising  authority  under  the  statute  must  show,  upon 
the  face  of  their  proceedings,  that  they  have  acted  within  the 
prescribed  limits.  In  the  case  now  under  consideration  the 
plaintiff  has  invoked  the  aid  of  a  certiorari  to  sweep  away  the 
illegal  proceeding  before  his  land  is  sold  under  it.  This  is 
the  appropriate  remedy  for  calling  in  question  the  legality  of 
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the  acts  of  special  statutory  tribunals.  The  plaintiff  is  entitled 
to  the  judgment  of  this  court  now  as  to  the  validity  of  the 
docketing,  without  waiting  until  his  lands  are  sold  under  it, 
and  thereby  incurring  the  risk  of  loss  which  would  fall  upon 
him  if  he  -mistook  the  law. 

Although  special  statutory  proceedings  may  be  attacked 
collaterally  and  treated  as  void  if  they  do  not  conform  to  the 
law  authorizing  them,  the  party  against  whom  they  stand  as  a 
menace  may  attack  them  directly  by  the  aid  of  the  writ  of 
certiorate. 

The  docketing  in  this  case  is  illegal,  and  should  be  set 
aside. 


STATE,    RODOLPHUS   BINGHAM    ET   AL.,   PROSECUTORS,   v. 
THEODORE  B.  GIBBS  ET  AL. 

1.  The  act  entitled  "An  act  empowering  justices  of  the  peace  and  others 
to  commit  to  the  county  jail  in  lieu  of  the  work-house,  in  certain  casea," 
{Pamph.  L.  1877,  p.  110,)  authorizes  magistrates,  in  counties  which 
have  no  work-house  legally  established,  to  commit  offenders  against 
the  "Act  concerning  disorderly  persons"  to  the  county  jail. 

2.  The  sheriff  of  any  such  county  is  entitled  to  receive,  and  the  county 
authorities  to  pay  for  keeping,  such  prisoners  when  regularly  com- 
mitted upon  convictions  that  remain  unreversed. 


On  certiorari. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel, 
and  Magie. 

For  the  prosecutors,  J.  J.  Ouindall. 

For  the  defendants,  >S'.  H.  Qrey. 

The  opinion  of  the  court  was  delivered  by 
Magie,  J.     The  writ  in  this  case  has  brought  up  a  number 
of  claims  made  by  the  sheriff  of  Camden  county  upon  the 
Vol.  xvil  33 
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board  of  chosen  freeholders,  for  the  expense  of  keeping  certain 
prisoners  in  the  county  jail,  and  the  action  of  the  board  in 
directing  the  claims  to  be  paid  by  the  county  collector  out  of 
county  funds. 

It  appears  by  the  state  of  the  case  that  the  prisoners  in 
question  had  been  received  by  the  sheriff  on  commitments  of 
magistrates,  each  of  which  recited  a  conviction  of  the  prisoner 
under  the  provisions  of  the  "  Act  concerning  disorderly  per- 
sons."    Eev.,  p.  303. 

Prosecutoi-s  contend  that  the  board  of  chosen  freeholders 
has  no  right  to  expend  the  county  moneys  for  the'  support  of 
prisoners  committed  to  the  county  jail  under  that  act. 

By  the  Disorderly  Persons  act,  as  contained  in  the  Revision, 
it  was  made  the  duty  of  any  magistrate  convicting  an  offender 
thereunder,  to  commit  him  to  the  "  work-house  of  the  city, 
town  or  county."  Similar  language  in  the  act  of  1799  on  the 
same  subject,  had  been  held  at  the  time  of  the  Revision  not  to 
justify  a  commitment  to  a  county  jail,  unless  it  had  been 
made  a  work-house  by  proper  authority.  State  v.  Ellis,  2 
Dutcher  219.  It  was  afterwards  held  that,  under  the  same 
act,  a  magistrate  who,  on  conviction  of  offenders,  had  commit- 
ted them  to  a  county  jail  not  made  a  work- house,  could  not 
recover  his  fees,  and  that,  where  no  work-house  existed  by  law, 
the  Disorderly  Persons  act  was  not  enforceable.  Fairbanks  v. 
Sheridan,  14  Vroom  484. 

The  Revision  not  having  remedied  the  deficiency  of  the  act 
of  1799,  in  its  application  to  counties  whii'h  had  not  estab- 
lished work-houses,  the  legislature  passed  an  act  which  was 
approved  on  March  9th,  1877,  and  is  entitled  "  An  act  em- 
powering justices  of  the  peace  and  others  to  commit  to  the 
county  jail,  in  lieu  of  the  work-house,  in  certain  cases."  Pamph. 
L.  1877,  p.  110.  This  act  gives  authority  to  any  magistrate 
empowered  to  commit  any  person  for  any  offence  to  tiie  work- 
house of  the  county,  to  commit  such  person  to  the  comnrwn 
jail  of  the  county,  if  there  is  no  work-house  at  that  time  in 
such  county. 

It  is  admitted  in  the  state  of  the  case  that  there  was  no 
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■work-house  in  the  county  of  Camden  at  the  time  of  the  com- 
mitments in  question.  Unless,  therefore,  this  act  is  invalid,  the 
commitments  were  authorized  by  law. 

Prosecutors  first  insist  that  this  act  is  objectionable  on  the 
ground  that  it  violates  the  constitutional  prohibition  against 
special  legislation  regulating  the  internal  affairs  of  counties. 
But  this  is  obviously  erroneous.  The  act,  it  is  true,  applies 
only  to  such  counties  as  have  no  work-house.  In  such  coun- 
ties the  revised  act  respecting  disorderly  persons  was  incapable 
of  enforcement.  The  lack  of  such  a  public  institution  was 
therefore  a  characteristic  of  a  class  of  counties.  It  was  a 
characteristic  so  marked  as  to  distinguish  those  counties  from 
others,  and  amply  to  justify  such  legislation  respecting  them. 
The  act  is  therefore  entirely  within  the  rules  on  this  subject 
established  in  many  cases — too  recent  and  well  known  to 
require  citation. 

It  is  next  urged  that  the  act  in  question,  though  designed 
for  the  relief  of  counties  in  which  the  act  concerning  disor- 
derly persons  could  not  be  enforced,  fails  to  accomplish  that 
design,  because  it  does  not  expressly  authorize  a  different 
judgment  than  that  authorized  by  the  Revision,  viz.,  a  judg- 
ment committing  the  offender  to  the  work-house.  But  the  two 
acts  are  to  be  construed  together,  and  so  construed  it  is  plain 
that,  in  counties  having  no  work-house,  a  magistrate  is  author- 
ized to  rendei;  a  judgment  committing  an  offender  to  the 
county  jail. 

These  objections  to  the  law  of  1877  cannot  prevail,  and  the 
result  is  that  the  commitments  under  which  the  sheriff 
received  and  held  these  prisoners  could  lawfully  be  made  in 
Camden  county  by  the  magistrates  who  made  them. 

Prosecutors  further  contend  that  the  convictions  whereon 
these  commitments  were  made  cannot  be  sustained,  upon  the 
grounds,  first,  that  they  do  not  contain  the  substance  of  the 
evidence  whereon  tlve  magistrate  acted,  and,  second,  that  it 
does  not  appear  therein  that  the  magistrate  inquired  or 
determines]  whether  there  was  a  work-house  in  Camden  county. 

As  to  the  first  objection  it  is  by  no  means  obvious  that  the 
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convictions  (specimens  of  which  are  contained  in  the  state  of 
the  case)  do  not  contain  sufficient  of  the  evidence  to  sustain 
the  judgment. 

As  to  the  second  objection,  if  obliged  to  pass  upon  it,  I 
should  not  hesitate  to  conclude  that  the  existence  or  non-ex- 
istence of  a  public  institution  like  a  work-house  is  a  fact  of 
which  courts  would  take  judicial  notice  without  proof.  1 
Greenl.  Ev.,  ch.  II. 

But  the  convictions  are  not  before  us  for  adjudication,  and 
these  objections  need  not  be  considered.  The  writ  did  not 
call  for  them  or  their  record.  If  before  us,  it  is  plain  that  we 
could  not,  for  any  error  therein,  set  aside  an  order  paying  to 
the  sheriff  the  expenses  incurred  by  him  in  keeping  prisoners 
duly  committed  thereon,  while  the  convictions  remained  un- 
challenged and  unreversed. 

The  result  is  that  no  error  exists  in  the  proceedings  before 
us,  and  they  must  be  affirmed,  with  costs. 


STATE,  SARAH    E.    JAMESON,    PROSECUTRIX,   v.    RUSLING 
HOPPOCK  ET  AL. 

1.  When  application  is  made  by  an  overseer  of  highways  to  two  justices 
of  the  peace  and  two  surveyors,  to  determine  with  respect  to  encroach- 
ments on  a  specified  public  road,  under  section  49  of  the  Road  act,  it 
is  their  duty  to  make  a  determination  with  respect  to  all  encroach- 
ments upon  such  road. 

2.  Any  one  owning  land  upon  such  road  is  entitled  to  a  review  of  the 
proceedings  of  such  justices  and  surveyors,  if  upon  such  application 
they  refuse  or  neglect  to  determine  as  to  encroachments  upon  part  of 
the  road 


On  certiorari  bringing  up  the  determination  of  justices  and 
surveyors  of  highways  in  respect  to  encroachments  on  a  public 
road  duly  laid  out  in  the  township  of  Holland,  Hunterdon 
county. 
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Arguod  at  June  Term,  1884,  before  Justices  Van  Syckel 
and  Magie. 

For  the  prosecutrix,  R.  S.  Woodruff,  Jr. 

For  the  defendants,  H.  A.  Fluck. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  There  seem  to  be  objections  to  the  form  of  the 
return  as  printed,  but  not  being  covered  by  any  of  the  reasons, 
they  have  not  been  considered. 

The  main  question  is  one  of  fact,  and  is  whether  the 
determination  fixes  the  location  of  the  road  as  it  was  originally 
laid  out  in  1855. 

The  determination  on  questions  of  fact  may  be  reviewed. 
Cruliek  V.  Crroendyke,  9  Vroom  114;  Newbold  v.  Taylor,  ante 
p.  133.  It  ought  not,  however,  to  be  set  aside  unless  clearly 
shown  to  be  erroneous. 

In  this  case  the  determination  of  the  location  of  the  road  is 
so  clearly  wrong  that  it  cannot  stand. 

The  practical  surveyor  employed  by  the  township,  Duck- 
worth, admits  that  he  located  the  beginning  point  of  the  road 
without  reference  to  the  principal  monument  referred  to  in  the 
original  return,  but  solely  by  reference  to  a  stone,  a  corner 
of  some  properties,  which  he  jussumed  to  l)e  the  beginning 
point  of  the  road.  The  a&sumption  is  without  support  from 
anything  in  the  return  or  in  the  evidence.  From  this  point 
he  laid  the  first  course  of  the  road  and  stopped.  He  did  not 
run  the  only  other  course,  and  he  is  not  sure  that  he  sought 
for  the  eniling  jwint,  which  in  tl>e  original  return  was  fixed  at 
the  junction  of  the  boundary  line  of  three  known  properties. 
He  admits  that  if  his  beginning  point  and  first  course  be 
nccepted,  the  second  course  will  not  at  all  confbrm  to  the  road 
as  it  has  there  been  practically  lot^ted  since  it  was  laid  out. 

Three  other  surveyors  were  examined.  Stover  and  Havens, 
called  by  prosecutrix,  agree  that  Duckworth's  line  was  not 
correctly   located.     Havens,    having    failed    to   establish    the 
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beginning  point  by  its  monuments  (which  have  been  removed)^ 
went  to  the  end  of  the  snrvey  and  found,  as  he  claims,  the 
ending  point.  He  then  traced  back  the  survey  and  reached  a 
point  much  farther  east  than  Duckworth's.  His  reasons  for 
maintaining  that  he  accurately  fixed  the  ending  point  are 
very  convincive. 

Havens  is  confirmed  in  the  main  by  Gano,  a  surveyor 
called  by  defendants.  He  was  unable  to  find  the  beginning 
point  from  its  monuments,  and  sought  for  the  ending  point. 
He  located  it  partly  by  other  means  than  those  employed  by 
Havens,  and  within  a  very  short  distance  of  Havens'  point. 
He  insists  that  Havens  was  misled  in  running  his  course  by 
some  local  attraction  affecting  his  compass,  at  that  point. 
Having  made  allowance  for  this,  Gano  traced  back  the  survey 
and  found  the  beginning  point  seven  and  eight-tenths  feet 
further  east  than  Duckworth's. 

The  justices  and  surveyors  apparently  felt  that  Duckworth's 
line  was  erroneously  located,  for  they  arbitrarily  determined 
on  a  line  two  feet  further  east.  While  this  was  in  prosecutrix's 
favor  (for  her  land  lies  on  the  west  side  of  the  road),  yet  it 
did  not  do  justice.  Duckworth's  survey  is  clearly  unsup- 
ported. Havens'  and  Gano's,  while  not  quite  agreeing,  show 
its  error,  and  the  latter  (Gano),  who  was  defendants'  witness, 
fixes  the  centre  line  much  more  than  two  feet  farther  east  of 
the  line  fixed  by  the  determination. 

Therefore,  while  all  agree  that  there  has  been  some  en- 
croachment by  prosecutrix,  it  is  plain  it  is  by  no  means  so 
great  as  determined. 

It  fuYther  appears  that  the  justices  and  surveyors  were 
called  by  an  overseer  of  the  highways  within  whose  district 
this  road  was  situated,  to  determine  who  had  encroached  on  the 
whole  line  of  the  road,  which  was  in  two  courses.  They 
limited  their  consinleration  to  the  course  along  prosecutrix's 
land,  and  expressly  declare  that  they  do  not  pass  on  or  determ- 
ine any  other  encroachments,  because  the  objections  to  them 
had  been  withdrawn  by  the  applicants  to  the  overseer  of  the 
highway. 
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This  course  cannot  be  supported.  Being  once  applied  to, 
it  was  their  duty  to  determine  all  the  encroachments  on  the 
road.  They  could  not  be  discharged  from  that  duty  by  any 
private  individuals.  Whether  the  overseer  could  withdraw 
his  application  is  quite  questionable.  But  it  is  clear  that  .so 
long  as  the  application  remained  their  duty  was  to  proceed. 

Whether  prosecutrix  can  take  advantage  of  this  error  is 
another  question.  If  the  matter  was  fairly  conducted  it  did 
not  affect  the  adjudication  as  to  her  encroachments.  But  if 
the  refusal  to  proceed  was  because  the  line  adopted,  if  carried 
out,  would  do  gross  injustice  and  immediately  prove  its  erro- 
neous location,  then  she  was  directly  injured  thereby. 

But  it  appears  that  she  was  an  owner  of  lands  on  the  road, 
and  so  had  an  interest  in  the  faithful  discharge  of  the  duties 
of  the  justices  and  surveyors,  and  is  thus  entitled  to  this 
writ  to  review  their  proceedings. 

It  may  also  be  remarked  that  while  it  appears  that  the 
fence  lines  along  prosecutrix's  lands  upon  this  road  formerly 
stood  in  a  different  location,  there  is  nothing,  or  at  least  not 
suflBcient  to  show  that  the  land,  up  to  such  fence  lines,  was 
dedicated  to  public  use.  The  proceeding  below  was  based  on 
the  original  laying  out  of  the  street  and  has  been  so  consid- 
ered here. 

The  proceedings  brought  up  by  this  writ  must  therefore  be 
set  aside,  with  costs. 


LAMBERT  C.  WARNER  v.  JOSEPH  P.  READING,  OVERSEER 
OF  ROAD  DISTRICT  NO.  11  IN  DELAWARE  TOWNSRIP, 
HUNTERDON  COUNTY. 

In  a  township  which  has  elected  to  raaintiiin  its  roads  by  hire,  and  which 
has  omitted  to  raise  snflBcient  road  money  to  open  and  work  a  public 
highway  newly  laid  ont  therein,  there  is  now,  since  the  repeal  of  sec- 
tion 56  of  the  Road  act,  by  the  snpplement  of  March  23d,  1883, 
{Pamph.  L.,  p.  166,)  no  power  in  the  overseer  of  the  road  district 
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to  which  such  roaxi  is  assigned,  to  do  such  work  or  to  compel  the 
same  to  be  done;  consequently  no  duty  is  devolved  on  him  in  respect 
thereto,  which  will  be  enforced  by  mandamus. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue 
commanding  said  overseer  to  open  and  work  a  public  high- 
way. 

Argued  at  June  Term,  1884,  before  Justices  Van  Syckel 
and  Magie.  ,  .  . 

For  the  rule,  R.  S.  Kuhl. 

Contra,  J.  N.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Upon  this  rule  to  show  cause  it  is  conceded 
that  the  public  highway  which  relator  seeks  to  have  opened 
and  worked,  has  been  duly  laid  out.  It  is  admitted  that  it 
has  not  been  worked  or  prepared  for  public  travel.  But  the 
overseer  of  the  road  district,  in  the  limits  of  which  this  road  is 
situated,  insist  that  a  mandamv^  directing  him  to  open  and 
work  the  road,  ought  not  to  issue  because  no  duty  has  devolved 
on  him  in  respect  thereto. 

The  evidence  discloses  that  the  work  sought  to  be  done  will 
cost  about  $1200.  The  share  of  road  moneys  assigned  to  this 
overseer  for  the  roads  in  his  district  was  only  $95.  This 
amount  was  raised  for  ordinary  road  purposes.  The  town 
meeting  is  said  to  have  refused  to  raise  additional  road 
moneys.  The  road  in  question  was  afterward  assigned  to  this 
district. 

It  is  obvious  that  the  overseer  cannot  do  the  required  work 
with  the  money  furnished  him,  if  it  could  be  used  for  that 
purpose.  Whilenack  v.  Bernards,  10  Vroom  60.  Nor  has 
he  power  to  do  the  work  upon  the  credit  of  the  township, 
Callahan  v.  Morris,  1  Vroom  160. 

It  is  further  shown  thai  in  the  township  of  Delaware  the 
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inhabitants  have  determined,  in  the  manner  provided  for  in 
section  51  of  the  Road  act,  {Rev.,  p.  1006,)  to  work  the  roads 
by  hire.  In  such  case  that  act  provided  (by  section  56)  that 
if  the  township  failed  to  furnish  the  overseer  with  sufficient 
money  to  do  the  required  work  on  highways,  then  the  over- 
seer might  do  the  work  in  the  manner  in  which  it  would  be 
done  in  a  township  which  maintains  its  highways  by  labor, 
i.  e.,  by  warning  out  the  inhabitants  to  work  on  the  highways. 
If  this  section  remains  in  force,  a  mandamus  to  compel  the 
overseer  to  exert  the  power  thus  given  him  ought  to  issue. 
Whitenack  v.  Bernards,  ubi  supra;  State  v.  Elkinton,  1  Vroom 
335 ;  Stale  v.  HoUiday,  3  Hoist.  205. 

But  that  section  does  not  remain  in  force,  having  been 
repealed  by  a  supplement  to  the  Road  act,  approved  March 
23d,  1883.  Pamph.  L.,  p.  165.  By  this  repeal  the  power 
of  the  overseer  in  this  township  to  compel  the  inhabitants  to 
work  this  road,  has  been  taken  away. 

Since,  therefore,  the  overseer  has  not  been  furnished  with 
the  requisite  means  to  do  this  work  by  the  inhabitants  of  t\\e 
township,  and  has  been  deprived  of  the  power  formerly  pos- 
sessed to  remedy  this  omission  by  calling  out  the  inhabitants 
to  do  the  work,  I  am  of  opinion  that  no  duty  respecting  this 
road  now  devolves  upon  him.  The  mandamus  applied  for 
raust  be  refused,  and  the  rule  to  show  cause  discharged,  with 
cost£. 


STATE,  THOMAS   CRAIG    ET   AL.,   PROSECUTORS,  v.   JAMES 
BRANDS   ET  AL. 

1.  The  Court  of  Common  Pleas  may  amend  the  return  of  a  jjublic  road 
under  the  provisions  of  section  98  of  the  Road  act. 

2.  Notice  of  the  prcx,'eeding  to  amend  given  in  the  manner  and  for  tlie 
time  directed  by  that  court,  is  sufficient. 

3.  By  section  98  the  court  may  restrict  tlie  amendment  to  certain  particu- 
lars, or  direct  tiie  mode  in  which  the  determination  of  the  questions 
pre'^ented  is  to  be  reached  by  the  surveyors,  but  the  court  cannot 
determine  those  questions  or  impose  its  determination  on  the  sur- 
veyors. 
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Upon  an  amended  return  every  person  affected  by  new  matter,  inserted 
by  the  amendments,  is  entitled  to  relief  by  caveat  or  appeal  in  the 
same  manner  and  for  the  same  length  of  time  as  if  the  amended 
return  were  an  original  return  filed  at  the  time  of  the  amendments ; 
but  no  other  person  will  be  entitled  to  a  renewed  right  of  either 
caveat  or  appeal,  by  reason  of  the  amendment  of  a  return. 


On  ceHiorari. 

Argued  at  June  Terra,  1884,  before  Justices  Van  Syckbl 
and  Magie. 

For  the  prosecutors,  N.  Harris  &  L.  De  WHt  Taylor. 

For  the  defendants,  Geo.  A.  Angle. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  cei'tiorari  brings  up  all  the  proceedings 
in  laying  out  a  public  road.  The  greater  part  of  these  pro- 
ceedings were  once  reviewed  by  this  court,  on  cefi'iiorari,  and 
no  error  was  found  therein  except  in  one  respect.  That  error 
was  an  award  of  damages  for  some  lands  taken  to  "  the  heirs 
of  Thomas  Craig,  deceased."  For  that  error  the  proceedings 
were  remitted  to  the  Common  Pleas  of  Hunterdon  county  for 
correction.  The  opinion  in  that  case  is  to  be  found  in  16 
Vroom  332,  Inhabitants  of  Oxford  v.  Brand. 

So  much  of  the  proceedings  then  considered  and  found  not 
to  be  erroneous  will  not  be  reviewed. 

Looking  at  the  matters  for  the  first  time  brought  up  by. this 
writ,  I  find  the  first  objection  of  prosecutors  relates  to  two 
orders  of  the  Common  Pleas,  each  setting  aside  a  return  made 
by  chosen  freeholders  appointed  to  review  the  action  of  the 
surveyors.  These  orders  were  the  subject  of  objection  in  the 
previous  case,  but  were  not  then  considered  because  the  writ 
in  that  case  did  not  bring  them  before  the  court. 

Defendants  insist  that  they  ought  not  now  to  be  considered 
because  as  to  them  the  writ  was  improvidently  issued.  The 
first  order  was  made  on  December  7th,  1880,  the  second  on 
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June  3d,  1881.  The  present  writ  was  not  allowed  until 
January  2(1,  1884.  It  is  urged  that  by  the  express  provisions 
of  section  12  of  the  Certiorari  act.  this  writ  ought  not  to  have 
been  allowed  to  bring  up  these  orders.  This  contention  must 
prevail.  The  orders  in  question  were  made  in  a  court  of 
record  and  entered  more  than  eighten  months  prior  to  the 
issue  of  this  writ.  After  that  lapse  of  time  the  section  above 
cited  declares  that  no  writ  shall  issue  to  bring  up  such  orders. 
In  conformity  with  the  im{)erative  terms  of  that  section  I 
think  this  writ  was  improvidently  allowed,  so  far  as  these 
orders  are  concerned.      ChamberUn  v.  Barclay,  1  Green  244. 

I  shall  therefore  confine  ray  consideration  to  such  of  these 
proceedings  as  were  taken  after  the  remittitur  to  the  Common 
Pleas  for  correction  in  the  respect  in  which  they  had  been 
found  erroneous. 

The  Common  Pleas,  after  receiving  the  record  remitted 
from  this  court,  first  set  aside  their  order  to  record  the  return 
and  directed  that  the  matter  should  be  proceeded  with  accord- 
ing to  law. 

The  next  order  recited  the  }>roceedings,  declared  that  the 
surveyors,  return  was  defective  in  assessing  $50  damages  for 
lands  taken  to  "  tlie  heirs  of  Thomas  Craig,  deceased," 
whereas  damages  should  have  been  awarded  to  the  owners  of 
the  lands,  and  directed  the  surveyors  to  meet  at  a  time  named, 
at  the  court-house  in  open  court,  to  review  their  proceedings 
in  said  particular,  and  to  amend  said  defect  in  their  return  in 
such  manner  as  the  court  should  by  rule  direct.  It  further 
provided  that  a  copy  thereof  should  be  served  on  each  sur- 
veyor at  least  six  days  prior  to  the  time  fixed  for  meeting, 
and  that  all  parties  interested  should  be  duly  notified  of  the 
proceedings  by  advertisements  set  up  in  certain  places  and 
within  a  time  named  in  the  order. 

At  the  time  and  place  named  the  surveyors  met  in  open 
court  and  made  the  amendments  in  the  manner  hereinafter 
mentioned.  It  then  appeared  that  notice  of  the  meeting  had 
been  given  in  conformity  with  the  requirements  of  the  order. 

It  is  conteivded  by  prosecutors  that  the  order  in  this  respect 
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was  erroneous  because  made  in  conformity  with  the  provisions 
of  section  98  of  the  Road  act,  (Rev.,  p.  1013,)  instead  of  the 
act  of  March  12th,  1874,  {Rev.,  J3.1018,)  under  which  act  it  is 
insisted  these  amendments  could  alone  have  been  made,  if  at 
all.  It  seems  to  have  been  held  that  the  act  of  March  12th, 
1874,  co-exists  with  the  provisions  on  the  same  subject  con- 
tained in  the  revised  Road  act  of  March  27th,  1874,  which 
took  effect  at  the  beginning  of  the  following  year.  Field  v. 
Field,  9  Vroom  290;  Kearsley  v.  Gibhs,  15  Vrocm  169. 
Upon  these  authorities  the  Common  Pleas  had  a  right  to 
resort  to  the  proceeding  to  amend,  authorized  by  either  act. 
Proceedings  under  section  98  are  therefore  unobjectionable. 
If  the  revised  Road  act,  when  it  took  effect,  superseded  the 
other  act,  then  the  proceedings  were  required  to  conform  to 
section  98. 

This  result  disposes  of  the  next  objection,  which  is  that 
due  notice  of  the  proceeding  to  amend  was  not  given.  It  is 
contended  that  personal  notice  should  have  been  given.  The 
act  of  March  12th,  1874,  does  not  prescribe  what  notice  shall 
be  given.  The  Road  act,  in  section  98,  provides  for  notice, 
which  is  to  be  either  personal  or  by  advertisements,  to  be 
made  in  sucli  manner  or  for  such  length  of  time  as  the  court 
shall  direct.  Since  the  proceeding  was  correctly  taken  under 
section  98,  the  court  had  a  right  to  prescribe  the  manner  in 
which  notice  should  be  given.  Where  a  statute  provides  for 
constructive  notice  by  publication  it  supersedes  the  necessity 
of  personal  notice.  Boice  v.  Plainfield,  9  Vi'oom  95.  The 
notice  in  this  case  was  given  in  conformity  with  the  court's 
order,  and  was  entirely  sufficient. 

The  next  objection  is  directed  at  the  mode  in  which  the 
surveyors'  return  was  amended,  which  was  as  follows :  At  the 
time  appointed  the  surveyors  met  in  open  court,  and  the 
court  made  an  order,  reciting  the  former  order,  the  notice  and 
proof  of  service  and  advertisement,  and  then  proceeded  to 
direct  the  surveyors  to  amend  their  return  in  the  following 
particulars :  first,  by  striking  out  "  the  heirs  of  Thomas  Craig, 
deceased,"  and    inserting  in  lieu  thereof,  "  Lydia  D.  Craig, 
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wi^ow  of  Thomas  Craig,  flecease<l,  Robert  Craig,  Jr.,  William 
Craig,  Lizzie  Leida,  wife  of  Charles  Leida,  John  J.  Craig, 
Thomas  Craig,  Swayze  J.  Craig,  James  MiltxjQ  Craig  and 
Lillie  Craig,  children  and  heirs-at-law  of  Thomas  Craig, 
deceased, ""and,  second,  by  inserting  after  the  word  "  damages  " 
the  following  words,  viz.  "  And  we  do  direct  the  sum  of 
$9.04  to  be  paid  to  Lydia  D.  Craig,  as  her  share  of  the 
said  sum  of  $50;  and  we  direct  the  sun*  of  $5.12  to  he 
paid  to  Robert  Craig,  Jr.,  as  his  share  of  the  said  $50  ;  and 
the  sum  of  §5.12  to  be  paid  to  William  Craig,  as  his  share 
of  the  said  $50;  and  the  sura  of  $5.12  to  be  paid  to  Lizzie 
Leida,  wife  of  Charles  Leida,  as  her  share  of  said  $50 ;  and 
the  sum  of  $5.12  to  be  paid  to  John  J.  Craig,  as  his  share  of 
the  said  $50;  and  the  sum  of  $5.12  to  be  paid  to  Thomas 
Craig,  as  his  share  of  the  said  $50  ;  and  the  sum  of  $5.12  to 
be  paid  to  Swayze  J.  Craig,  as  his  share  of  the  i-aid  $50 ;  and 
the  sum  of  $5.12  to  be  paid  to  James  Milton  Craig,  a.s  his 
share  of  the  said  $50  ;  and  the  sum  of  $5.12  to  be  paid  to 
Lillie  Craig,  as  her  share  of  the  said  $50." 

The  amended  return  of  the  surveyors  states  that  they  made 
the  amendments  required  in  obedience  to  this  order  of  the 
court. 

It  will  he  observed  that  this  order  withdrew  from  the  con- 
sideration and  determination  of  the  surveyors  the  questions 
involved  in  the  amendments.  It  made  the  surveyors  mere 
instruments  to  register  the  determination  of  the  court.  Is 
such  action  in  conformity  with  the  requirements  of  section  98? 

By  that  section  authority  is  given  to  the  court  to  direct  the 
surveyors  to  review  their  proceedings  and  to  supply  omissions 
and  amend  defects  in  the  map,  return  and  assessment  of  dam- 
ages, "  in  such  particulars  and  in  such  mode  as  the  said  court 
shall,  by  rule  of  court,  direct." 

From  this  it  is  plain  that  the  Cwnmon  Pleas  could  restrict 
the  amendment  to  be  made  by  the  surveyors  to  the  particular 
matter  which  had  lieen  found  to  be  erroneous,  and  might 
direct  the  mode  in  which  the  surveyors  should  determine  the 
question  presented.     For  example,  the  court  could  direct  them 
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to  determine  who  were  the  owners  of  the  land  taken  in  fbis 
instance  and  how  much  should  be  awarded  to  each  of  such 
owners  therefor,  and  to  amend  the  return  in  those  particulars. 
But  no  authority  was  given  by  the  section  to  the  court  to 
determine  those  questions  or  to  impose  its  determination  on 
the  surveyors.  If  such  was  the  intention  of  the  act,  the 
requirement  that  the  surveyors  should  meet  to  make  the 
amendment  was  superfluous. 

In  my  judgment,  therefore,  the  court  in  making  the  order 
of  amendment  exceeded  its  po,wer.  If  the  amended  return 
could  be  construed  as  having  been  arrived  at  by  the  surveyors 
as  a  judgment  and  determination  of  their  own,  it  might  possi- 
bly be  sustained.  But. it  expressly  states  that  it  was  done  in 
obedience  to  the  objectionable  order  of  the  court,  and  conforms 
to  it  in  every  particular.  These  proceedings  are  therefore 
erroneous,  so  far  as  the  amendment  is  concerned,  and  cannot 
stand.  But  the  whole  proceedings  will  not  thereby  fail. 
They  should  be  again  remitted  to  the  court  below  to  be  pro- 
ceeded with  according  to  law. 

Two  other  objections  of  prosecutors  involve  questions  that" 
will  doubtless  again  arise  in  the  case. 

These  questions  are,  first,  whether,  after  an  amended  return, 
a  caveat  may  be  filed  and  a  review  of  the  road  by  chosen  free- 
holders be  had,  under  the  provisions  of  section  8  of  the  Road 
act,  and  second,  whether,  after  an  amended  return,  any  per- 
son to  whom  damages  were  awarded  may  appeal  from  the 
award  under  the  provisions  of  section  17  of  that  act. 

The  contention  is  that  the  amended  return  becomes  in  all 
res()ects  a  new  return  and  must  be  considered  as  newly  filed, 
so  as  to  permit  any  person  who  thinks  himself  injured  or 
aggrieved  to  caveat,  and  any  land-owner  dissatisfied  with  his 
award  to  appeal  therefrom  within  the  respective  times  fixed 
by  those  sections  after  the  amendment. 

I  am  not  able  to  assent  to  this  claim  of  prosecutors. 
Taking  the  whole  act  together,  I  think  its  true  construction 
requires  us  to  treat  the  amended  return  as  a  new  return  only 
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IS  respects  new  matter  contained  therein,  but  not  as  respects 
matter  which  remains  unamended. 

For  if  the  amendment  be  trivial  or  formal,  or  one  relating 
wholly  to  damages,  it  would  be  absurd  to  construe  the  act  as 
justifying. a  new  caveat  by  one  who  had  previously  had  the 
opportunity  to  avail  himself  of  that  remedy,  and  who  perhaps 
had  availed  himself  of  it.  While  if  the  amendment  con- 
demned otiier  lands  not  previously  covered  by  the  original 
return,  but  omitted  therefrom,  it  is  impossible  to  conceive  that 
the  owner  of  such  lauds  should  be  designed  to  be  excluded 
from  questioning  the  propriety  and  necessity  of  the  con- 
demnation. 

In  like  manner  if  the  amendment  be  only  formal  or  relate 
solely  to  damages  awarded  to  A,  it  could  not  be  intended  that 
thereby  B,  to  whom  damages  were  originally  awarded,  which 
remain  unchanged,  should  be  afforded  a  renewed  right  of 
appeal.  While  if  the  amendment  affect  the  award  to  one  y^r- 
son,  or,  as  in  the  case  in  hand,  make  for  the  first  time  an  award 
to  land-owners,  it  is  impossible  to  suppose  that  they  were 
designed  to  be  cut  off  from  an  appeal  questioning  the  amount 
awarded. 

My  conclusion  is  that  upon  an  amended  return  every  person 
affected  by  new  matter,  inserted  by  the  amendment,  will  be 
entitled  to  relief  by  caveat  or  appeal  in  the  same  manner  and 
for  the  same  length  of  time  as  if  the  amended  return  were  an 
original  return  filed  at  the  time  of  the  amendments.  No 
other  person  will  become  entitled  to  a  renewed  right  of  either 
cnveat  or  appeal  by  the  amendment  of  a  return. 


ON  PETITION  OF  NANCY  VAN  VALEN,  FOR  RELIEF   FROM 
LIEN  OF  RECOGNIZANCE,  &c. 

When  one  purchases  lands  at  a  sheriff's  sale  under  foreclosure  of  a  mort- 
gage, which  w:i8  prior  in  point  of  time  to  a  recognizance  of  bail  in  a 
criminal  case  entered  into  by  tlie  owner  of  the  laud,  and  the  foreclosure 
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was  before  the  passage  of'the  act  of  1872  {Rev.,  p.  1223,  g  69,)  and  the 
state  was  not  a  party  thereto,  a  case  is  not  made  for  any  relief  which 
can  be  afforded  by  this  court. 


Argued  at  Juae  Terra,  1884,  before  Justices  Van  Syckel 
and  Magie. 

For  the  petitioner,  James  Flemming. 

The  opinion  of  the  court  was  delivered  by       ' 

Magie,  J.  Bail  in  criminal  cases  have,  in  the  discretion 
of  this  court,  been  discharged  from  liability  on  their  recogni- 
zance, but  only  when  the  performance  of  its  condition  or  the 
render  of  the  principal  after  default  has  become  impossible  by 
the  act  of  God  and  without  negligence  on  their  part.  State 
V.  Traphageti,  16  Vroom  134;  State  v.  McNeal,  3  Harr.  333. 

Petitioner's  case  differs.  She  was  not  a  surety.  She  pur- 
chased the  land  which  she  desires  relieved  from  lien,  knowing 
the  foreclosure  did  not  bar  the  state's  claim.  If  she  has  a  claim 
for  relief  it  arises  because  the  land  when  sold  was  really  worth 
no  more  than  the  encumbrance  which  antedated  the  recogni- 
zance. Yet  the  state  has  never  been  called  on  to  redeem. 
That  opportunity  is  not  afforded  in  this  proceeding.  The  act 
of  1872  {Rev.,  p.  1223,  §  69,)  was  not  enacted  when  this  fore- 
closure took  place. 

Under  such  circumstances  we  do  not  think  that  the  discre- 
tion of  the  court  would  be  wisely  exercised  in  relieving  peti- 
tioner. 

1.  We  do  not  perceive  how  relief  can  be  afforded  without 
discharge  of  the  recognizance.  For  aught  that  appears  the 
state's  lien  on  otiier  property  might  thus  be  affected.  If  it  be 
said  that  no  other  property  is  affected,  and  that  the  bail  are 
insolvent,  this  court  has  no  power  to  discharge  bankrupt 
sureties. 

2.  But  if  petitioner's  relief  could  be  effectually  afforded  by 
an  order  discharging  the  lien  of  the  recognizance  from  her 
land,  we  do  not  think  such  an  order  ought  to  be  made.     No 
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precedent  is  to  be  found  for  such  an  order,  nor  is  it  within  the 
line  of  principle  on  which  the  discretion  of  the  court  has  here- 
tofore been  exercised.  It  would  involve  a  difficult  inquiry 
into  the  value  of  the  land,  which  ought  not  to  be  made  on  a 
mere  motion  or  rule  to  show  cause. 

That  mortgagees  and  purchasers  at  foreclosure  sales  were 
often  embarrassed  by  intervening  recognizances  which  could 
not  be  barred,  was  the  occasion  of  the  act  of  1872.  By  it 
ample  relief  is  now  afforded.  In  our  opinion,  persons  thus 
injured,  in  cases  prior  to  the  act,  must  seek  relief  from  l^isla- 
tion  rather  than  from  the  court. 

Vol.  XVII.  34 


CASES  AT  LAW 


DETERMINED   IK    THE 


COURT  OF  ERRORS  AND  APPEALS 


OF   THE 


STATE  OF  NEW  JERSEY. 

NOVEMBER  TERM,  1884. 


PATRICK    J.    RYAN,    ADMINISTRATOR    OF    ESTATE    OF 
^WEMPLE,   DECEASED,  v.  MARY  VAN  ARX. 

When  a  rule  to  limit  creditors  has  been  taken  in  tlie  Orphans'  Court  by 
the  personal  representative,  and  upon  a  subsequent  application  such 
estate  has  been  declared  insolvent,  a  judgment  obtained  against  the 
representative  between  the  time  of  taking  such  rule  and  making  such 
application  will  not  be  entitled  to  be  paid  in  preference  to  other 
creditors.  And  if  moneys  have  been  received  by  virtue  of  such  execu- 
tion they  will  be  ordered  to  be  paid  to  the  personal  representative,  to 
be  applied  ratably  among  the  creditors. 


On  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court  see  16  Vroom  87,  89. 

The  statement  of  facts  showed  that  the  testator  died  Janu- 
ary 28th,  1879,  that  his  will  was  admitted  to  probate  Febru- 
ary 8th,  1879,  and  that  an  order  to  limit  creditors  was  taken 
February  8th,  1879,  under  section  59,  of  the  Orphans'  Court 
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act.  That  the  defendant  in  error  commenced  her  suit  after 
the  time  for  creditors  to  prove  their  claims  against  the  estate- 
had  expired,  she  having  first  duly  proved  her  claim  against 
the  estate,  and  recovered  judgment  against  the  executors 
December  13th,  1879,  for  $1206.59.  Execution  was  issued 
immediately,  and  a  levy  was  made  December  17th,  1879^ 
upon  all  the  personal  estate  of  the  decedent,  long  after  the 
said  personal  estate  had  been  inventoried  by  James  W.  Fisher, 
one  of  the  executors,  and  long  after  the  inventory  had  been 
filed  in  the  surrogate's  office  of  thq  county  of  Unio,n. 

A  motion  was  made  to  set  aside  the  execution,  which 
motion  was  refused  at  the  February  Term,  1881,  of  the 
Supreme  Court,  for  the  reason  that  no  proceedings  had  been 
taken  to  have  the  estate  declared  insolvent,  and  that  such  pro- 
ceedings might  never  be  taken.  Von  Arx  v.  Wemple's  Execu- 
tors, 14  Vroom  154. 

The  statement  of  facts  further  shows  that  since  then,  and  on 
October  6th,  1882,  proceedings  were  commenced  by  the 
plaintiff  in  error  to  have  the  estate  declared  insolvent  under 
section  *91  of  the  Orphans'  Court  act,  and  that  on  December 
13th,  1882,  the  Orphans'  Court  of  the  county  of  Union 
declared  the  estate  insolvent. 

Motion  was  again  made  to  set  aside  the  said  execution,  od 
the  ground  that  the  estate  was  and  had  been  declared  in- 
solvent, and  that  the  defendant  in  error  was  not  entitled  to 
any  preference  over  the  other  creditors  of  the  estate;  but  that 
after  the  creditors  })referred  by  the  statute  shall  have  been 
paid,  the  defendant  in  error  can  obtain  only  her  just  propor- 
tion of  the  balance  of  the  assets  of  the  estate.  This  motion 
was  also  refused. 

The  statement  of  facts  further  shows  that  since  the  last 
decision  was  rendered,  the  property  levied  upon  under  the 
execution  has  been  sold  by  the  sheriff,  and  realized  more  than 
sufficient  to  pay  the  execution  in  full.  The  amount  received 
by  the  sheriff,  less  his  execution  fees,  was  $1439.52,  and  the 
proceeds  of  sale  of  the  balance  of  the  property,  about  $400, 
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was  received  by  the  plaintiff  in  error,  the  administrator  con- 
tinuing the  sale  after  the  sheriff  had  realized  the  amount  due 
upon  his  execution ;  that  these  two  sums  of  m«ney  represent 
all  of  the  aasets  of  the  estite  for  the  payment  of  the  creditors, 
and  that  no  debts  of  the  estate  have  been  paid  up  to  the 
present  time  for  the  want  of  such  a«^sets ;  that  notice  was 
given  to  the  sheriff  by  the  plaintiff  in  error,  to  pay  the  sum 
realized  upon  the  said  execution  into  court,  which  was  done. 
The  defendant  in  error  then  obtained  a  rule  to  show  cause 
why  the  moneys  realized  under  said  execution  should  not  be 
paid  to  her,  in  satisfaction  of  her  judgment. 

For  the  plaintiff,  Robe7t  E.  Chetwood. 

For  the  defendant,  Alward  <fc  Parrot. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  essential  facts  upon  which 
the  point  to  be  decided  hinges,  are  these :  In  the  course  of  the 
settlement  of  this  estate  a  rule  to  limit  creditors  was  obtained ; 
a  creditor,  the  defendant  in  error,  after  they  got  a  judgment 
against  the  original  executor  of  this  estate,  who  has  been 
superseded  by  the  plaintiff  in  error,  and  subsequently  the 
plaintiff  in  error,  made  an  application,  by  virtue  of  the  ninety- 
first  section  of  the  Orphans'  Court  act,  to  have  the  estate 
declared  insolvent.  A  decree  of  insolvency  ensued,  and 
the  defendant  in  error  having  by  virtue  of  his  execution 
raised  out  of  the  property  of  the  estate  certain  moneys,  the 
question  debated  is,  whether  he  is  entitled  to  retain  such 
moneys,  or  whether  they  should  be  paid  over  to  the  plaintiff 
in  error  for  equal  distribution  among  the  creditors. 

I  have  reached  a  conclusion  in  this  respect  which  is  ad- 
verse to  that  which  has  been  expressed  by  the  court  below. 
Although  there  is  undoubtedly  ambiguity  arising  out  of  the 
peculiar  context  of  that  part  of  the  statute  in  question,  and 
although  there  is  much  force  in  the  interpretation  appealed 
from,  nevertheless,  as  the  question  is  of  great  practical  import- 
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aoce,  and  the  view  adopted  is  highly  impolitic,  and  as  the 
opposite  one,  as  it  appears  to  me,  can  be  accepted  in  accortl- 
ance  with  legal  rules,  it  is  this  latter  view  that,  in  my  judg- 
ment, should  be  enforced. 

The  construction  which  it  seems  to  me  should  be  put  upoa 
the  several  sections  of  th-e  law  in  question  can  be  explained  in 
a  few  words.  By  the  eighty-second  section  of  this  law  it  is 
declared  that  when  an  executor  or  administrator  shall  by  his 
application,  under  oath,  represent  to  the  court  that  to  the  best 
of  his  knowledge  and  belief  the  estate  represented  by  him  ia 
insolvent,  the  court  is  required  to  grant  an  order  upoa 
creditors  to  bring  in  their  claims  under  oath ;  and  in  subse- 
quent sections  provision  is  made,  in  the  proper  case,  for  the 
winding  up  of  such  insolvent  estate.  By  section  88  it  is 
declared  that  if  any  action  shall  be  pending  against  su<!h 
representative  at  the  time  of  making  such  application,  or 
shall  thereafter  be  brought  against  him,  such  suit  may  proceed 
to  final  judgment ;  but  that  no  execution  shall  issue,  and  that 
the  judgment  creditors  shall  come  in  with  the  other  creditors 
and  receive  a  ratable  proportion. 

The  next  pertinent  section  is  the  ninety-first,  and  this  pro- 
vides that  if  the  rule  to  limit  creditors,  before  referred  to,  has 
been  taken,  that  at  the  time  of  taking  such  order,  or  at  any 
time  thereafter,  the  representative  may.  present  his  application- 
to  have  the  estate  declared  insolvent  in  the  manner  before 
expressed.  The  defendant  in  error  contends  that  inasmuch  as 
he  had  obtained  his  judgment  prior  to  the  application  treating 
this  estate  as  insolvent,  his  judgment  and  execution  are  para- 
mount to  the  rights  acquired  by  the  other  creditors  by  virtue 
of  this  proceeding  by  the  administrator.  But  this  interpreta- 
tion of  the  section  above  indicated  is  subverse  of  the  general 
purpose  of  the  act.  That  purpose  is  unmistakably  clear,  and 
it  is  in  cases  of  insolvency  to  put  all  creditors,  with  a  few 
specified  exceptions,  on  the  same  footing.  According  to  the 
purview  of  this  act  equality  is  equity,  and  to  effect  that  equity 
is  most  manifestly  the  legislative  endeavor.  As  the  act 
originally  stood  the  rule  to  limit  creditors  was  a  necessary 
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part  of  the  procedure  to  obtain  a  decree  of  insolvency ;  but 
by  the  supplement  of  1855,  which  contains  the  provision  in  a 
somewhat  altere<l  form,  which  now  stands  as  the  ninety- first 
section  of  the  present  law,  a  subsequent  application,  in  cases  of 
insplveuts'  estates,  may  be  made,  founded  on  a  previous  order  to 
creditors  to  present  theirclaims  under  oath  within  a  limited 
time.     But  in  both  cases  the  order  of  limitation  is  the  initial 
step  in  the  procedure,  and  it  seems  to  me  that,  in  further- 
ance of  the  general  legislative  purpose,  it  must  be  considered 
that  these  subsequent  applications  for  decrees  of   insolvency 
become  part  of  and  annex  themselves  to  such  initial  orders. 
In    this    way    the    application    for    a   decree    of   insolvency 
becomes  contemporaneous  with    the  order  of  limitation,  and 
consequently   a  judgment   subsequently  entered    against    the 
representative  will    be   subordinate   to   such    procedure.      It 
is  by  this  construction,  and  by  this  construction  alone,  that 
full  force  can  be  given  to  the  all- important   provision  con- 
tained  in  the  ninety-second  section  of  this  law,  which   ex- 
pressly declares  that   in  all  cases  where  the  estate  is  insol- 
vent the  proceeds  of  the  real  and  personal  estate,  after  tlie 
payment  of  the  preferred  debts  and  expenses  of  administra- 
tion, shall    be  ratably  distributed   among  the  creditors.     It 
will  be  observed,  therefore,  that  it  would  be  an  interpolation 
into  this  section  to  construe  it  as  requiring  as  well  the  pay- 
ment of  judgments  as  preferred  debts  before  the  allotment  to 
the  creditors,  for  by  its  express  terms  nothing  but  the  latter 
are  to  be  deducted. 

It  seems  to  me  that  the  view  above  expressed  should  pre- 
vail as  plainly  effective  of  the  legislative  purpose,  notwith- 
standing such  verbal  and  structural  difficulties  a^^  are  so  forcibly 
presented  in  the  opinion  of  the  court  below. 

Let  the  judgment  be  reversed,  and  judgment  entered  ia 
favor  of  the  plaintiff  in  error. 

For  q/^n/icmce— Dixon.     1. 

For  reversal— The.  Chancellor,  Chief  Justice,  Knapp, 
Beed,  Scudder,  Brown,  Cole,  Paterson,  Whitaker.   9. 


536       COURT  OF  ERRORS  AND  APPEALS. 


Fitzgerald  v.  Faunce. 


WILvSON  FITZGERALD  v.  DANIEL  FAUNCE,  JR. 

The  Riparian  act  of  1869,  which  gives  the  riparian  commissioners 
power  to  make  grants  of  lands  of  the  state  under  tide-waters  to  other 
persons  than  riparian  owners,  applies  only  to  the  tide-waters  of  the 
Hudson  river,  New  York  bay  and  Kill  von  Kull,  lying  between 
Engard's  dock  on  the  Kill  von  Kull  and  the  New  York  vState  line. 
Provision  for  grants  of  the  state's  lands  under  tide-water  by  the  com- 
missioners elsewhere  than  within  the  territory  designated  in  the  act  of 
1869,  is' made  by  the  act  of  March  21st,  1871,  which  'authorizes  grants 
to  riparian  owners  only. 

W.,  the  owner  of  a  farm  situate  on  the  tide-waters  of  the  Delaware 
river,  in  1808  conveyed  to  F.,  his  heirs  and  assigns,  "  the  sole  right, 
use  and  enjoyment  for  all  purpos-es  of  fishing  whatsoever,  and  for  no 
other  purpose,  "  of  a  strip  of  land,  the  boundaries  of  which  were  along 
the  middle  of  an  artificial  bank  four  feet  wide  on  top,  which  had  been 
constructed  to  prevent  the  flow  of  tides  over  the  lowland,  until  the 
line  strikes  the  natural  tank,  thence  to  a  stone  near  the  Delaware 
river,  and  from  thence  into  the  river  to  low-water  mark,  thence,  &c. ; 
with  a  covenant  of  warranty  against  all  persons  claiming  under  the 
grantor  or  his  heirs.  In  1819  W.  conveyed  the  farm  to  N.,  with  an 
exception  and  reservation  of  the  fishery,  and  privileges  granted  to  F. 
by  the  deed  of  1818.  In  1876  the  plaintifl',  who  acquired  title  under 
N.,  obtained  from  the  riparian  commissioners  a  grant  of  the  state's 
land' under  tide- water  in  front  of  the  premises.  In  an  action  of  trespass 
against  persons  who  had  succeeded  to  the  fishery  and  rights  granted  by 
W.  to  F.  by  the  deed  of  1818— Held,  that  the  deed  to  F.  conveyed  an 
actual  estate  in  the  strip  of  land  next  to  the  river,  and  he  became 
thereby  riparian  owner ;  and  that  if  the  estate  granted  to  F.  and  his 
heirs  and  assigns  was  so  qualified,  as  to  use,  that  neither  he  nor  they 
could  make  a  grant  from  the  state  available,  the  intervention  of  it 
between  the  upland  and  the  river  would  make  the  plaintifl^'s  grant 
from  the  riparian  commissioners  inoperative  as  against  the  estate  and 
rights  granted  and  conveyed  by  W.  to  F.  by  the  deed  of  1818. 


On  error  to  the  Glouce.ster  Circuit. 

This  suit  is  an  action  of  trespass  to  recover  damages  for  an 
unlawful  entry  upon  lands  of  the  plaintiff,  situate  in  the 
township  of  West  Deptford,  in  the  county  of  Gloucester,  con- 
sisting   in   part    of   upland  and    in  part  of   land    under  the 
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waters  of  the  Delaware  river.  The  acts  complained  of  as 
trespass  were  divers  acts  done  in  the  working  of  a  fishery  in 
April  and  May,  1881. 

Fitzfjerald,  the  phiintifi',  derivfd  his  title  to  the  upland 
frorji  Samuel  Whitall,  who  obtained  title  hy  a  deed  from 
Biddle  Reeves  and  others,  dated  March  10th,  1798. 

The  defendant  pleaded  several  pleas,  among  which  were  the 
general  issue,  antl  a  justification  under  a  grant  from  Whitall. 

Whitall,  hy  a  deed  of  conveyance  executed  by  himself  and 
wife,  dated  December  4th,  1818,  acknowledged  the  same  day, 
and  duly  recorded  April  8th,  1819.  granted,  bargained,  sold, 
released  and  confirmed  unto  Christian  Faunce,  his  heirs  and 
assigns,  for  the  consideration  of  §5000,  as  follows:  "All  that 
lot  of  ground  situate,  &c.,  bounded  as  follows:  Beginning  at 
a  stone  near  the  river  Delaware,  thence  north,  fifty-three 
degrees  twenty-five  minutes  east,  one  chain  and  fifty-nine 
links ;  thence  north,  thirty-six  degrees  thirty-five  minutes  west, 
to  low-water  mark  of  the  river  Delaware ;  thence  along  the 
low-water  mark  till  the  same  intersects  a  line  running  north, 
thirty-six  degrees  thirty-five  minutes  west,  to  the  beginning 
corner;  thence  along  the  said  line  of  south,  thirty-six  degrees 
thirty-five  minutes  east,  to  the  beginning;  and  in  case  the  high- 
water  mark  should  encroach  upon  the  said  lot,  then  the 
southerly  line  of  the  same  to  be  extended  back  so  far  as  to 
leave  eighty  feet  from  the  high-water  mark  and  the  southerly 
line,  and  also  the  sole  right,  pv'wUegc,  use  and  enjoymnit  at  all 
times  for  all  purposes  of  fishing  whatsoever',  and  for  no  other 
purpose,  of  the  two  following  lots:  The  first  beginning  at  the 
middle  of  the  present  sluice  in  Little  Mantua  creek,  which 
said  beginning  bears  north,  thirty-eight  degrees  east,  from  the 
top  northwest  corner  of  James  Hopkins*  house,  and  north, 
eighty  degrees  fifty  minutes  west,  from  the  northwest  corner 
of  Samuel  Whitall's  house;  thence  north,  sixty-six  degrees 
forty-five  minutes  east,  two  chains  and  nine  links^  to  the  mid- 
dle of  the  meadow  bank  ;  thence  along  the  middle  of  tlie  said 
bank  north,  thirty-five  degrees  fifteen  minutes  east,  five  chains 
twenty-five  links;  thence  still  along  the  middle  of  said  bank 
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north,  fifty-six  degrees  forty-five  minutes  east,  thirteen  chains ; 
thence  north,  fifty-three  degrees  twenty-five  minutes  east,  four 
chains  thirteen  links,  to  the  stone,  the  begiiming  of  the  lot 
above  mentioned ;  thence  along  the  said  lot  north,  thirty-six 
degrees  twenty-five  minutes  west,  to  low- water  mark;  thence 
down  the  low-water  mark  till  the  same  intersects  a  line  of  a 
due  north  coui'se  from  the  beginning;  thence  south  to  the 
place  of  beginning.  The  second  beginning  at  the  end  of  the 
first  course  of  the  lot  first  above  mentioned ;  thence  north, 
forty-nine  degrees  thirty  minutes  east,  nine  chains  fifteen 
links;  thence  south,  eighty- seven  degrees  ten  minutes  east, 
five  chains ;  thence  north,  forty-seven  degrees  east,  eight 
chains  ninety  links,  to  a  stone  on  Benjamin  Wilkins'  line, 
bearing  north,  forty-eight  degrees  fifty  minutes  east,  from  the 
south  chimney  of  James  Hopkins'  house,  and  south,  eight 
degrees  east,  from  the  flag-staff  at  the  fort ;  thence  along 
Benjamin  Wilkins'  line  to  the  low-water  mark  of  the  river 
Delaware;  thence  down  the  low-water  mark  till  the  same 
intersects,  a  course  of  south,  thirty-six  degrees  thirty-five 
minutes  east,  to  the  beginning  corner ;  thence  south,  thirty- 
six  degrees  thirty-five  minutes  east,  to  the  beginning.  And 
also  the  right  and  privilege  of  laying  off  the  nets  used  on  the 
said  ground  at  the  flood  fishing  as  low  down  the  river  as  a 
course  of  south,  thirty  degrees  west,  from  the  lower  cabin, 
which  cabin  stands  chains  fifty  links  below  the  begin- 

ning corner  at  the  sluice  in  Little  Mantua  creek,  or  as  low 
down  as  a  course. from  the  said  lower  cabin  to  the  wreck  of 
the  Augusta;  and  also  the  right  and  privilege  of  laying  the 
nets  used  during  the  season  of  shad  and  herring  fishing  to  dry 
on  the  meadow  of  the  said  Samuel  Whitall,  between  the  lot 
first  above  granted  and  where  the  soap-house  now  stands,  the 
said  Samuel  Whitall  reserving  to  himself,  his  heirs  and 
assigns,  the  right  and  privilege  of  laying  off'  the  nets  used  ou 
his  lower  fishing  ground  at  the  ebb  fishing  for  shad  and  her- 
ring as  high  up  the  river  as  a  course  of  north,  thirty  degrees 
west,  from  the  upper  end  of  the  course  above  mentioned  of 
north,  fifty-six  degrees  and  forty-five  minutes  east,  thirteen 
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chains.  To  have  and  to  hold  the  premises  hereby  granted 
unto  the  only  proper  use,  benefit  and  behoof  of  the  said 
Christian  Fauntz,  his  heirs  and  a^^sigus  forever." 

The  deed  contained  a  covenant  of  special  warranty  by 
WhJtall  and  his  heirs  with  Faunce,  his  heirs  and  assigns, 
to  warrant  and  forever  dt^fend  against  all  persons  claiming 
under  the  grantor  or  his  heirs. 

Whitall,  on  the  13th  of  February,  1819,  conveyed  the  up- 
land, containing  two  hundred  and  twenty-eight  and  sixty- 
two  hundredths  acres,  to  William  Newbold,  by  metes  and 
bounds,  together  with  all  the  mud  flats,  shores,  landings, 
waters,  water-courses,  improvements,  rights,  liberties,  privi- 
leges, heretlitaments  and  appurtenances,  &c.,  "excepting  and 
reserving  the  lot  of  ground  and  fishery  and  all  other  privileges 
granted  and  conveyed  by  the  said  Samuel  Whitall  to  Christian 
Faunce  by  deed  dated  the  4th  day  of  December,  1818." 

William  Newbold  died  in  1828,  and  William  F.  Newbold, 
as  his  devisee,  and  by  releases  from  other  devisees,  became 
the  owner  of  two  hundred  and  six  acres  of  the  lands  last 
mentioned. 

William  F.  Newbold,  by  a  deed  to  Christian  Faunce  and 
others,  bearing  date  November  7th,  1834,  conveying  to  tlirm 
the  lower  fishery,  releas€<l  and  discharged  the  right  of  laying 
off  nets  used  on  the  lower  fishery,  which  Samuel  Whitall,  in 
his  deed  to  Christian  Faunce,  of  1818,  had  reserved  to  him- 
self. William  F.  Newbold  afterwards,  by  a  deed  dated 
December  29th,  1874,  conveyed  one  hundred  and  sixty-five 
and  twenty-nine  hundredths  acres,  part  of  the  lands  he 
had  acquired  under  his  father's  will,  and  by  releases  from  his 
co-devisees,  to  Robert  K.  Matlock,  and  Matlock  conveyed  the 
same  premises  to  William  Fitzgerald,  the  plaintiff,  by  a  deed 
dated  January  27th,  187G. 

Fitzgerald,  the  plaintiff,  on  the  10th  of  March,  l-8'77, 
obtained  from  the  riparian  commissioners  a  grant  of  a  lease 
of  lands  flowed  by  the  tide- waters  of  the  Delaware,  and  exteml- 
ing  out  twelve  hundred  feet  to  the  exterior  wharf  line  estab- 
lished   by    the    riparian    commissioners.     The   grant   of  the 
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riparian  commissioners  embraces  all  the  land  under  water 
lying  between  High-water  mark  and  the  exterior  line  in  front 
of  the  last  two  lots  described  in  the  deed  from  Whitall  to 
Christian  Faunce  of  December  4th,  1818.  The  trespasses 
complained  of  were  upon  the  first  of  these  two  tracts. 

The  fishery  had  been  worked  before  1818.  The  Faunces 
had  been  taxed  for  it  as  a  fishery  from  1818  or  1819.  In 
1820  Christian  Faunce  filed  a  description  of  the  fishing  place 
in  the  clerk's  office  pursuant  to  the  statute.  Rev.,  p.  428,  §  18. 
In  April,  1881,  a  description  of  it  was  again  filed  by  the  then 
owners. 

Daniel  Faunce,  Jr.,  the  defendant,  succeeded  to  the  rights 
and  estate  granted  and  conveyed  to  Christian  Faunce  by 
Whitall,  and  in  virtue  of  this  privity  of  estate  justified  the 
acts  complained  of  as  trespasses. 

This  cause  was  tried  before  Justice  Parker  in  the  Gloucester 
county  Circuit  Court,  in  which  the  action  was  brought,  and 
was  removed  into  this  court  by  writ  of  error. 

Upon  submitting  the  cause  to  the  jury,  the  court  charged 
as  follows : 

Gentlemen  of  the  Jury — This  suit  is  in  the  form  of 
trespass.  The  plaintiff  in  his  declaration  complains  that  on 
the  1st  day  of  April,  1881,  and  on  other  days  afterwards,  up 
to  the  time  of  the  commencement  of  this  suit,  the  defendant, 
with  his  workmen,  broke  and  entered  the  close  of  the  plain- 
tiff, situated  in  the  township  of  West  Deptford,  in  this  connty, 
and  committed  various  acts  of  trespass  thereon  as  set  forth  in 
the  declaration,  by  means  of  which  the  plaintiff  suffered 
damages. 

The  suit  is  brought  to  recover  damages  for  a  series  of 
alleged  trespasses  occurring  in  the*  months  of  April  and  May, 
in  the  year  1881.  The  premises  on  which  the  trespasses  are 
charged  to  have  been  committed  are  described  in  the  declara- 
tion as  part  upland,  and  part  land  under  the  tide-waters  of 
the  river  Delaware,  and  lie  contiguous. 

To  prove  title  to  the  upland,  several  deeds  are  put  in  evi- 
dence.    It  appears  that  a  little  before  the  beginning  of  the 
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preseut  century,  the  farm  of  plaintiff  was  part  of  a  larger 
tract  owned  by  Trent  Francis,  and  tliat  after  his  death  it  was 
conveyed  by  his  widow  and  executrix  to  one  Samuel  Whitall, 
who  subsequently  conveyed  to  one  William  Newbold.  After 
the  death  of  William  Newbold,  his  devisees  quit-claimed  to 
his  son,  William  F.  Newbold  ;  he  conveyed  to  llobert  K. 
Matlock,  from  whom  the  plaintiff  received  his  deed  on  the 
•27th  of  January,  1876. 

Although  the  description  in  these  deeds  calls  for  low-water 
mark,  in  law  they  conveyed  only  to  high  water,  for  a  reason 
which  will  hereafter  appear. 

The  other  part  of  the  premises,  adjoining  the  upland  along 
high-water  mark  and  running  out  in  the  river  in  front  of  his 
farm,  the  plaintiff  claims  under  what  is  called  a  perpetual 
lease,  with  the  privilege  of  obtaining  an  absolute  grant  at  a 
fixed  price.  This  lease  was  given  to  plaintiff  by  the  riparian 
commissioners  on  the  part  of  the  State  of  New  Jersey,  or 
rather  by  the  state  through  the  commissioners  and  governor 
for  the  time  being  on  the  10th  of  March,  1877.  The  descrip- 
tion in  the  lease  includes  the  land  flowed  by  the  tide- waters 
of  the  Delaware  river  and  Great  Mantua  creek,  beginning  at 
a  point  in  high-water  mark  of  the  river  in  the  centre  of  the 
road  leading  from  the  Crown  Point  road  to  the  river;  thence 
north,  twenty-eight  degrees  and  twenty  minutes  west,  twelve 
hundred  feet,  to  the  exterior  wharf  line  established  in  the 
river  by  the  riparian  commissioners,  and  thence  down  the 
river,  following  the  exterior  wharf  line  as  far  as  plaintiff's 
farm  extends,  and  being  all  the  land  under  the  tide- waters  of 
the  river  in  front  of  plaintiff's  farm  from  high-water  mark  to 
said  exterior  line,  excepting  only  land  under  water  in  front  of 
the  small  upper  cabin  lot  of  the  Faunces,  because  plaintiff  was 
not  riparian  owner  of  that  lot.  This  lease  was  made  by  the 
state  to  the  plaintiff  as  riparian  proprietor,  under  and  by 
virtue  of  the  statutes  of  the  state  on  that  subject.  Tlie  papers 
in  the  cause  show  that  at  the  time  of  the  lease  he  was  riparian 
owner.  The  deeds  before  mentioned  and  this  lease  included 
the  locus  in  quo  as  described  iii  the  declaration,  and  embrace 
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all  the  premises  both  above  and  below  kigh-water  mark,  on 
which  the  several  trespasses  were  alleged  to  have  been  com- 
mitted. 

That  the  defendant  and  his  workmen  did  the  acts  which 
the  plaintiff  charges  as  trespasses  at  the  time  and  places 
alleged  within  the  description  of  these  conveyances  and  lease, 
is  not  denied.  The  defendant  admits  that  he  took  down  the 
fence,  or  directed  it  done;  that  he  led  the  horses  through  on 
the  land  inside  the  bank,  and  on  the  bank,  whenever  it  was 
necessary  for  the  purposes  of  a  fishery  to  take  them  to  and 
from  the  windlasses ;  that  the  windlasses  were  placed  perma- 
nently in  the  soil,  part  on  outside  and  part  inside  or  on  the 
bank,  and  were  kept  there  year  after  year,  and  used  by  him 
in  1881 ;  that  he  and  his  men  used  the  bank  in  the  prosecu- 
tion of  their  business  of  fishing  throughout  the  season  of  1881 ; 
that  at  high  water  they  made  hauls  and  took  out  the  fish 
near  the  foot  of  the  bank,  and  at  low  water  just  outside  the 
flats,  and  occupied  the  flats  included  in  the  plaintiff's  lease  so 
far  as  was  necessary. 

Now,  if  defendant  had  no  legal  right  to  do  the  acts  com- 
plained of,  if  neither  he  nor  the  persons  under  whom  he  was 
acting  had  a  right  of  several  fishery  there,  these  acts  were 
trespasses  for  which  the  true  owner  of  the  land  should  recover 
damages. 

My  instructions  to  you,  gentlemen,  are,  that  upon  the  evi- 
dence produced  by  the  plaintiff,  and  thus  far  stated  by  me 
the  plaintiff  was  the  owner  of  the  locus  in  quo,  whether  above 
or  below  high-water  mark,  and  you  will  so  find  unless  the 
defendant  has  proved  a  better  title  or  has  made  out  a  legal 
justification  of  his  acts  by  virtue  of  a  right  in  himself  or  fhose 
under  whom  he  acted  to  a  several  fishery  there. 

The  defendant  claims  that  he  had  such  right  and  that  he  has 
shown  it,  and  is  therefore,  justified  in  what  he  did.  If  this  be 
60,  if  he  has  shown  such  right,  he  is  entitled  to  your  verdict. 

If  the  defendant,  in  the  fishing  season  of  1881,  had  the  legal 
right  to  fish  there  with  as  many  men  as  was  necessary  to 
operate  the  fishery  to  advantage,   he  was  not  a  trespasser, 
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unless,  in  the  prosecution  of  the  work,  he  or  those  under  him, 
with  his  command  or  knowledge,  did  unnecessary  damage  or 
transcended  anv  privilege  given  them  by  conveyances  from  the 
owner  of  the  upland  from  whom  the  alleged  fishery  came. 

Is, there  proof  that  defendant  or  his  employes  did  anything 
more  on  the  lands  of  plaintiff  than  was  actually  necessary  to 
carry  on  the  business  of  fishing  at  tlie  place,  or  anything  more 
tlian  was  authorized  by  the  rights  and  privileges  in  conduct- 
ing the  business  of  fishing  there,  contained  and  granted  in  the 
deeds  from  the  former  owners  of  the  farm  ?  If,  in  the  prose- 
cution of  the  work  there,  defendant,  either  negligently  or  care- 
lessly or  intentionally,  damaged  the  plaintiff  unnecessarily 
and  beyond  the  privileges  alleged  to  have  been  granted  by 
Whitall  on  the  upland,  the  jury  should  find  for  plaintiff  the 
amount  of  such  damages,  whatever  may  be  the  law  as  to  the 
right  of  the  defendant  within  the  bounds  of  the  lease  from  the 

state. 

Of  course  if  defendant  had  no  right  of  several  fishery  at  all 
he  is  liable  for  all  his  acts  of  trespass.  If  he  had  a  right  of 
several  fishery  he  is  only  responsible  for  unnecessary  damage 
or  damages  committed  in  excess  of  the  rights  granted  to 
Christian  Faunce  by  Whitall  on  the  upland.  This  is  a 
question  for  the  jury. 

The  real  question  in  this  cause  is.  Had  the  defendant,  or 
those  under  whom  he  was  operating  a  fishery  there  in  1881, 
a  right  of  several  fishery  in  that  pool?  If  they  had  not, 
defendant  is  liable  for  all  damages  proved  ;  if  they  had  such 
right  of  several  fishery  he  would  be  liable  only  for  damages 
from  unnecessary  acts,  if  any,  as  are  proved;  and  if  none 
such  appear  then  defendant  is  entitled  to  a  verdict. 

The  defendant  claims  that  the  persons  under  wliom  he 
operated  the  fishery  had  a  legal  right  thereto  through  deeds 
from  prior  owners  of  the  farm,  claiming  also  to  be  owner  of 
the  fishery.   . 

Two  conveyances  are  producetl  which  purport  to  convey 
the  fishery.  The  first  is  dated  December  4th,  1818,  from 
Samuel  Whitall  (who  at  that  time  was  the  owuer  of  plaintiff's 
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farm)  to  Christian  Faunce.  This  conveyance,  after  granting 
the  cabin  lot,  purported  to  convey  whatever  right,  privilege, 
use  and  eujoyment  Whitall  had  for  purposes  of  fishing,  and 
no  other  purposes,  of  premises  along  on  middle  of  the  bank 
in  part  lying  between  Little  Mantua  creek  and  the  cabin  lot, 
then  out  in  the  river  to  low-water  mark,  and  down  the  river 
at  low-water  mark,  with  the  right  and  privilege  of  laying  off 
the  nets  used  on  said  ground  at  the  flood  fishing,  and  also  of 
laying  nets  on  certain  meadow  land  of  Whitall.  I  may  not 
give  the  precise  language  of  the  deed  but  its  sjubstance.  This 
deed  purported  to  convey  a  right  of  several  fishery  on  that 
shore  from  the  then  shore-owner,  wiiich  subsequently  was 
sought  to  be  perfected  by  a  conveyance  from  William  F. 
Newbold,  a  subsequent  owner,  in  1834,  to  the  Faunces,  of  the 
next  lower  fishery,  and  a  certain  right  of  fishing  in  this 
which  Whitall  had  reserved  in  his  deed  to  Christian  Faunce. 

To  make  these  deeds  from  Whitall  and  from  Newbold  of 
any  avail  to  defendant,  it  should  appear  that  at  the  time  of 
the  execution  of  the  papers  these  grantors,  or  one  of  them, 
owned  a  several  fishery  at  the  place  in  question.  They  could 
not  give  title  unless  they  were  themselves  owners  of  the 
right,  and  the  deeds  offered  by  defendant  for  the  fishing 
right  will  not  justify  him  unless  it  shall  appear  that  such 
right  existed  in  them,  or  one  of  them. 

By  the  common  law  the  laud-owner  had  no  right  beyond 
high-water  mark,  and  therefore  could  not,  under  such  law, 
derive  title  to  a  several  fishery  by  deed  from  the  proprietors. 
It  has  been  decided  in  this  state  by  the  court  of  last  resort, 
that  at  common  law  the  State  of  New  Jersey  is  the  absolute 
owner  of  land  in  all  navigable  waters  where  the  tide  ebbs  and 
flows  within  the  territorial  limits  of  the  state,  and  that  the 
state  can  grant  such  land  to  any  one  to  be  for  his  exclusive 
use.  Where,  then,  did  Whitall  or  Newbold  get  a  right  of 
several  fishery,  if  they  had  it  ? 

Did  the  right  of  several  fishery  come  by  prescription  to 
them? 

My  charge  to  you  is,  gentlemen,  that  neither  the  Faunces 
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nor  their  grantors  had  title  to  this  alleged  several  fishery  by 
prescription,  use  or  adverse  possession,  adverse  to  the  state. 
It  could  not  l)e  adverse,  if,  as  defendant  claims,  the  right  has 
ijeen  continually  protected  by  tlie  state. 

But  the  defendant  interposed  another  ground  of  defence, 
which  may  be  thus  briefly  stated  :  Admitting  that  by  the 
common  law  the  riparian  owner  holds  only  to  iiigh-water 
mark,  and  that  by  the  same  law  the  state  is  the  owner  al)6o- 
lutely  of  all  the  lands  under  the  waters  below  high-water 
mark,  and  may  sell  her  right  to  whom  she  pleases,  yet  that 
there  is  a  local  custom,  or  local  common  law  in  New  Jersey, 
applicable  to  shore  fisheries  along  the  river  Delaware,  which 
recognizes  the  right  of  property  in  several  fis^hery,  and  that 
this  right  has  been  acknowledged  and  maintained  by  the 
legislature  and  the  courts.  Consequently  it  is  argued  that 
whatever  right  the  state  passed  to  plaintiff'  must  be  subject  to 
this  right  of  several  fishery,  if  there  was  a  fishery  there  before 
the  giving  of  the  lease.  Now  this  is  the  important  question 
of  this  case,  in  the  presence  of  which  all  others  must  sink 
into  insignificance.  Very  valuable  interests  depend  upon  the 
solution  of  this  question.  The  shore  fisheries  on  the  Jersey 
side  of  the  Delaware  river  below  the  falls  at  Trenton  are  of 
immense  value. 

There  is  no  question  that  the  legislature  of  the  state  has, 
by  repeated  acts,  intendfvl  for  the  protection  of  shore  fisheries, 
recognized  them  as  property. 

These  acts  began  at  a  very  early  day  and  continued  at  least 
in  each  decade,  by  new  acts  or  supplements,  almost  from  the 
time  of  the  acknowledged  independence  of  the  state  in  1783 
to  the  present  time.  In  and  by  these  acts  the  claimants  of 
these  several  fisheries  are  called  owners,  and  penalties  are 
fixed  for  invading  the  pools  which  they  claim  in  front  of  tli«ir 
shores,  provided  they  file  de-scriptions  therei>f,  with  a  bond,  in 
the  clerk's  office  of  the  county.  These  fisheries  were  thought 
of  such  importance  that  in  1783  they  entered  largely  into  a 
treaty  between  New  Jersey  and  a  sister  state,  on  the  the  other 
shore,  in  respect  to  jurisdiction  over  the  Delaware  river,  and 
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the  right  of  guarding  the  fisheries  on  the  river  annexed  to  the 
respective  shores  was  thereby  guaranteed.  In  1799  an  act 
was  passed  subjecting  persons  having  command  of  ships  and 
other  vessels  and  craft  anchoring  on  fishing  grounds,  to  a 
penalty,  unless  they  were  removed  immediately  upon  request 
of  the  owner  or  occupier  of  such  fishery,  the  penalty  to  be 
recovered  by  the  owner  or  occupier. 

Acts  have  been  passed  almost  annually  for  the  last  hundred 
years,  providing  for  the  taxing  of  fisheries.  At  first  the 
designation  in  the  act  was  "  accustomed  fisheries,  the  property 
of  private  persons,"  and  afterwards  the  word  "  fisheries " 
alone  was  used.  Under  these  acts  shore  fisheries  in  the  tide- 
waters of  the  Delaware  have  been  taxed.  This  very  Faunce 
fishery,  we  are  told  by  a  witness,  has  paid  tax  for  over  sixty 
years.  Shore  fisheries  on  the  Delaware  have  been  conveyed 
and  devised  as  real  estate,  and  been  the  subject  of  partition  in 
our  courts  from  a  very  early  period.  Sometimes  they  passed 
with  the  shore,  at  other  times  they  were  detached,  but  whether 
united  or  severed  from  the  shore  they  were  regarded  and 
treated  as  real  property. 

The  evidence  shows  this  to  have  been  the  case  from  the 
early  part  of  ihe  eighteenth  century. 

Having  very  hastily  noticed  the  current  of  legislation  on 
the  subject  of  fisheries  in  the  Delaware,  and  called  attention 
as  briefly  as  possible  to  the  common  understanding,  not  only 
of  the  owners  but  the  fnibiic  and  the  courts,  granting  parti- 
tion or  sale  of  such  property  upon  which  the  idea  of  local 
custom  or  local  common  law  seems  to  have  been  drawn,  I 
will  inquire  if  a  local  common  law  in  New  Jei'sey  in  regard 
to  rights  of  riparian  owners  on  tide  waters,  differing  from  the 
common  law  of  England,  has  been  recognized  and  aflfirmed  by 
the  courts  in  this  state. 

The  celebiated  case  of  Gough  v.  Bell,  decided  that  there 
was  such  a  thing  as  local  common  law  in  New  Jersey.  It  is 
true  the  controversy  there  was  not  in  reference  to  fisheries,  but 
in  reference  to  the  right  to  dock  out  and  improve  by  liparian 
i)wner    in    front  of   his  lands  between  high  and  low  water. 
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The  common  law  of  England  gave  the  land  to  the  state 
below  high  water,  but  the  court  held  that  a  local  common 
law  authorized  the  riparian  owner  to  imj)rove  in  front  of  his 
lands  below  high  water,  and  lie  rould  hold  them  after  the 
improvement,  if  made  before  the  .state,  or  her  grantees, 
asserted  her  rights. 

In  the  discussion  of  counsel,  and  in  the  opinions  of  the 
judges  in  that  case,  it  was  taken  for  granted  tiiat  a  local 
custom  or  local  common  law  existed  in  respect  to  the  right  of 
several  fishery  on  the  river  Delaware,  which  was  used  by 
some  of  the  judges  as  an  evidence  that  there  were  changes  in 
this  state,  in  some  respects,  of  the  common  law,  as  to  rights 
of  riparian  owners. 

In  order  to  make  this  subject  plainer  it  will  be  well  to 
quote  some  extracts  from  the  opinions  of  the  judges  in  the 
case  of  Gough  v.  Bell. 

Chief  Justice  Green  presided  in  the  Supreme  Court  when 
that  case  was  argued,  and  read  an  elaborate  and  carefully 
prepared  opinion.  He  was  one  of  the  ablest  jurists  this  state 
or  the  country  has  produced,  and  coming  from  him  the 
extracts  I  quote  have  great  significance.  He  says :  "  Not- 
withstanding the  acknowledged  title  of  the  state  in  her  sover- 
eign capacity  to  the  soil  of  navigable  rivers  below  high-water 
mark,  there  has  undoubtedly  existed  from  a  very  early 
period,  rights  of  the  riparian  proprietors  which  have  been 
recognize<J  by  the  legislature,  inconsistent  with  the  idea  of 
that  exclusive  property  in  the  state,  sanctioned  by  the  rule  of 
the  common  law."  Then  the  Chief  Justice  mentions  several 
acts  of  the  legislakuro,  to  which  I  have  alluiled,  which  recog- 
nize the  right  of  property  in  shore  fisheries  on  the  Delaware 
river,  and  he  then  added  :  "Such  repeated  a-nd  unequivocal 
legislative  recognition  of  a  right  furnishes  proof  of  its  exist- 
ence which  cannot  be  disregarded,"  Chief  Justice  Green 
quotes  Mr.  Griffith  (a  very  able  lawyer,  residing  at  Burling- 
ton, familiar  with  titles  in  West  Jersey,)  as  saying:  "This 
species  of  property  [referring  to  fisheries]  from  the  earliest 
times  has  been  the  subject  of  exclusive  enjoyment  and  aliena- 
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tion  like  any  other."  The  Chief  Justice  then  further  adds : 
"This  claim,  it  is  clear,  is  totally  irreconcilable  with  the  rules 
of  the  ancient  common  law  touching  property  in  the  soil  on 
shores  of  navigable  rivers,  and  if  the  claim  rested  only  on  the 
principle  of  the  common  law  in  England  it  cannot  be  sus- 
tained. The  right  of  the  riparian  proprietors  to  an  exclusive 
right  of  fishery  in  the  tide  waters  in  front  of  their  lands  must 
rest,  it  is  apprehended,  on  custom  or  local  usage  variant  from 
the  common  law.  There  is,  then,  I  conceive,  unquestionably 
a  local  cotnmon  law  affecting  the  title  of  riparian  proprietors 
upon  tide-waters,  and  conferring  upon  them  rights  and  privi- 
leges unknown  to  the  common  law  of  England."  In  the 
Court  of  Errors  and  Appeals  the  decision  of  the  Supreme 
Court  in  Gough  v.  Bell  was  affirmed,  and  the  opinion  of 
Chief  Justice  Green  approved.  In  the  opinion  of  Judge 
Ogden,  who  was  known  in  East  Jersey  as  a  sound  lawyer,  the 
following  occurs:  "By  the  common  law  of  England  the  pro- 
prietors of  lands  bordering  on  navigable  tide-waters  had  title 
to  ordinary  high -water  mark,  and  the  soil  beyond  that  line 
was  vested  exclusively  in  the  crown.  Proprietors  of  such 
lands  in  New  Jersey,  from  a  very  early  period  in  her  history, 
have  enjoyed  for  their  individual  benefit  and  in  private 
ownership  privileges  upon  the  shore  adverse  to  the  exercise  of 
the  sovereignty  of  the  supreme  power,  excepting  when  em- 
ptoyed  for  the  protection  of  the  rights  of  navigation  and  emi- 
nent domain.  The  origin  of  such  infringement  upon  the 
rules  of  the  common  law  of  England  has  not  been  satisfactorily 
traced,  but  its  existence  has  been  repeatedly  recognized  in  leg- 
islative enactments  and  its  enjoyment  has  been  uninterruptedly 
claimed.  One  exercise  of  such  right,  not  supported  by  the 
doctrines  of  the  common  law  of  England,  regards  exclusive 
fishery  in  front  of  his  land."  I  come  now  to  give  some 
extracts  from  the  opinion  of  Judge  Elmer,  a  most  remarkable 
man,  and  an  extremely  able  judge,  whose  ripe  experience, 
great  learning  and  excellent  judgment  have  been  of  much 
va-lue  to  New  Jersey,  in  shaping  the  jurisprudence  of  the  state 
on  many  vital  questions.     He  was  a  resident  of  West  Jersey 
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during  the  whole  of  his  long  and  honorable  career,  and  he  knew 
what  he  was  writing  about  when  he  wrote  his  opinion  in  the 
case  of  Gough  v.  Bell,  in  the  Court  of  Errors  and  Appeals. 
He  said :  "The  question  is  not  what  was  the  common  law  of 
England,  but  what  is  the  c<immon  law  of  this  state.  That 
some  of  the  doctrines  of  the  common  law  have  never  been 
considered  applicable  to  our  circumstances  and  never  have 
been  adopted  here,  and  that  others  have  been  materially 
changed  by  our  local  usages,  is  not  disputed.  We  are  now  to 
consider  whether  the  rules  of  the  common  law,  in  regard  to 
the  ownership  of  property  adjoining  the  sea  or  our  navigable 
waters,  have  been  adopted  in  this  state,  or  whether  there  is' 
evidence  that  they  never  have  been  in  force  here,  or  have  been 
materially  changed.  An  excellency  of  the  system  of  common 
law  derived  originally  from  the  general  custom  of  the  country 
is  that  it  is  not  so  inflexible  as  a  statute,  but  may  be  modified 
from  time  to  time  as  circumstances  require.  It  is  conceded," 
he  says,  "as  well  by  those  who  contend  for  the  application  of 
the  strict  rule  of  the  English  common  law  to  the  shores  of 
navigable  waters  in  this  state,  as  by  those  who  think  we  have 
a  local  common  law  on  the  subject  different  from  that  of 
England,  that  the  owners  of  the  adjoining  land  in  this  state 
have  the  exclusive  right  of  fishery  on  such  shore."  It  was 
the  opinion  of  Judge  Elmer  that  the  right  of  several  fishery 
in  the  shore-owner  had  its  origin  in  the  uniform  practice  of 
the  holder  of  the  upland  to  extend  his  exclusive  right  to  the 
soil  beyond  high-water  mark.  But  it  matters  not  how  the 
right  originate*!.  The  question  which  concerns  us  is,  whether 
the  right  to  several  fishery  in  the  shore-owner  on  the  Dela- 
ware river  existe<l  and  does  exist.  In  the  Circuit  Court  of 
the  United  States,  Judge  Baldwin,  a  man  of  acknowledged 
ability,  held  the  same  view,  and  said  in  Bennett  v.  Boggs : 
"  It  is  admitted  that  from  a  very  early  periotl  of  the  history 
of  the  state  shore  fisheiies  have  been  considered  private  prop- 
erty, capable  of  being  devised  and  alienated  with  or  separate 
from  the  land  to  which  they  are  annexed,  subject  to  taxation 
and    taxed  as  other  real  estate."     This  doctrine  so  ably  set 
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forth  by  Chief  Justice  Green  in  Gough  v.  Bell  has  as  late  as 
1870  been  approved  by  the  acute  and  logical  mind  of  the 
present  Chief  Justice  of  this  state,  so  that  it  may  be  and 
must  be  now  considered  as  established  law  that  there  is  a 
right  of  fishery,  a  right  of  property  in  fisheries  in  the  shore- 
owners,  and  their  assigns,  on  the  Delaware  river  on  the  Jersey 
side,  and  that  such  right  of  property  has  been  recognized  by 
the  courts.  Had  Whitall  such  property  in  the  fishery  in 
question  in  1818  when  he  made  the  deed  thereof  to  Christian 
Faunce ;  or  had  Newbold  a  property  in  the  rigjits  and  privi- 
leges of  fishing  he  granted  to  the  Faunces  in  1834;  was  this 
'fishery  one  that  has  been  recognized  as  private  property? 
Was  it  of  the  class  referred  to  by  those  learned  judges?  It  is 
an  ancient  fishery  going  back  of  the  year  1800 — how  far 
back  of  that  time  is  not  proved.  The  description  of  the  pool 
of  this  fishery,  and  accompanying  bond,  have  been  filed  in  the 
clerk's  office  almost  every  year  for  over  sixty  years,  commenc- 
ing almost  immediately  after  the  law  on  that  subject  was 
passed,  and  for  over  sixty  years  taxes  have  been  annually 
paid  by  the  owners  on  this  fishery.  It  has  been  operated  as  a 
fishery  every  year.  Guided  by  the  opinions  of  the  eminent 
jurists  I  have  named,  and  adopting  their  views,  I  charge  you, 
as  matter  of  law,  that  under  the  evidence  the  defendant,  in 
the  spring  of  1881,  when  the  trespasses  are  alleged  to  have 
been  committed  by  him,  had  a  right,  or  those  under  whom  he 
claimed  had  a  right,  of  fishery  there ;  that  plaintiff  held  his 
lease  subject  to-  such  right  of  fishery,  and  the  defendant  is 
entitled  to  your  verdict,  unless,  as  I  before  said,  you  find  he 
did  acts  which  did  damage  to  the  plaintiff  that  were  not  nec- 
essary to  his  operating  the  fishery,  or  which  were  outside  of 
and  beyond  the  rights  and  privileges  of  fishing  granted  to 
Christian  Faunce  in  1818  and  1834  by  the  tiien  land-owners. 
And  if  he  did  commit  acts  in  excess  of  tiiese  rights  and  privi- 
leges, your  verdict  should  be  for  plaintiff  in  such  amount  of 
damages  as  you  find  resulted  therefrom. 
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For  the  plaintiff  in  error,  D.  J.  Pancoasi  and  P.  L.  Voorhees. 

The  plaintiff  in  this  case  is  the  owner  oi'  a  very  valuable 
farm  on  the  banks  of  the  Delaware  river  in  West  Deptford 
township,  Gloucester  county,  in  this  state,  and  as  the  grantee  of 
the' state  he  is  also  the  owner  of  a  large  extent  of  flats  or  lands 
flowed  by  tide-water  in  front  of  his  upland,  between  whicii 
and  the  flats  is  a  bank  which  keeps  off  tl>e  tide.  The  plain- 
tiff below  brought  an  action  of  trespass  against  the  defendant 
for  occujiyiiig  ami  using  the  plaintiff's  river  front,  including 
his  upland  i)ank  and  flats,  for  the  purjwse  of  a  fishery,  in  the 
spring  of  1881,  which  the  defendant  attempts  to  justify  under 
a  claim  of  a  several  fishery  entitling  him  to  make  such  use  of 
plaintiff's  j)reniises. 

Tiie  main  question  in  this  case  is,  whether  a  several  fishery 
in  the  navigable  tide-waters  of  the  Delaware  river  can  exist 
without  a  direct  grant  from  the  state  by  the  sanction  of  the 
legislature.     Our  position  is  that  it  cannot. 

A  several  fishery  implies  the  exclusive  right  to  catch  and 
take  fish  in  certain  waters  and  must  have  its  origin  in  the 
ownership  of  the  soil  covered  by  the  watei-s  in  which  it 
exists.  Anffefl  on  Water -courses,  {7  th  ed.,)  §  73;  Cobb  v.  Dav- 
enport, 3  Vroom  384, 

The  defendant  in  this  case  pleaded  title  to  a  several  fisherv 
in  the  Delaware  river,  covering  a  part  of  the  hcit^  in  quo,  by 
private  grant  from  a  former  shore-owner,  by  prescription  or 
user  beyond  the  memory  of  man  and  by  adverse  possession  for 
more  than  twenty  years. 

The  court  at  the  trial  below  held  that  the  title  under  and 
by  virtue  of  the  grant  from  the  former  shore-owner,  under 
which  the  defendant  attempted  to  justify,  wius  insufficient  in 
kw  to  create  the  several  fishery  claimed  ;  that  the  defendant 
had  no  right  or  title  to  the  same  l)v  j)rcscriptii»n  or  user 
beyond  the  memory  of  man;  that  the  defendant  ha<l  no  right 
or  title  to  the  same  by  a<lverse  posseasion.  But  after  overrul- 
ing these  principal  grounds  of  title  the  court  below  declared 
that  the  defendant,  and   those  under  whom   he  elaimed,  had 
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title  to  the  several  fishery  pleaded,  by  a  common  law  peculiar 
to  the  State  of  New  Jersey. 

This  declaration  of  law  we  challenge  as  erroneous :  first, 
because  it  is  something  entirely  new  and  unknown  to  the 
English  common  law ;  second,  because  it  is  unsound  in  prin- 
ciple; third,  because  it  is  unsupported  by  authority. 

The  several  fishery  which  the  court  held  belonged  to  the 
defendant,  and  those  under  whom  he  claimed,  is  wholly 
within  the  tide-waters  of  the  Delaware  river  and  partly  in 
front  of  the  plaintiff's  land.  Jts  extent  in  the  river  neither 
the  witnesses  of  the  defendant  nor  the  court  attempted  to  state 
or  define.  A  six-hundred-fathom  net  is  used  to  fish  it,  and  at 
high  water  the  net  is  drawn  up  to  plaintiflp's  bank,  and  at  low 
water  it  is  drawn  to  the  water's  edge,  some  nine  hundred  feet 
from  the  bank,  so  that  the  actual  sweep  of  the  net  embraces 
a  large  area  of  the  great  river  in  front  of  plaintiff's  land. 

The  State  of  New  Jersey  extends  to  the  middle  of  the  Dela- 
ware river,  and  the  land  under  it  belongs  to  the  state,  which 
succeeded  to  it  as  one  of  the  royalties  of  the  Crown  of 
England  upon  achieving  its  independence  as  a  state.  Tinicuni 
Fishing  Co.  v.  Carter, Ql  Penna.  St.  35;  McCready  y.  Virginia, 
94  U.  S.  391. 

The  right  and  title  of  the  state  to  all  the  lauds  under  tide- 
waters within  its  boundaries  has  been  too  long  decided  and 
acquiesced  in  to  be  disputed  or  disturbed  at  this  time. 

Nor  is  it  a  doctrine  peculiar  to  this  state.  It  is  the  doctrine 
of  the  common  law  of  England  and  has  received  the  sanction 
of  the  Supreme  Court  of  the  United  States  and  many  of  the 
courts  of  individual  states  wherein  the  principles  of  the  com- 
mon law  of  England  are  recognized  and  applied  to  the  settle- 
ment of  public  and  private  rights. 

The  sale  and  disposition  of  these  riparian  lands  of  the  state 
to  the  shore-owners  through  the  riparian  commissioners,  under 
and  by  virtue  of  the  several  acts  of  our  legislature  on  the 
subject,  has  resulted  in  the  enlargement  of  our  public  school 
fund  to  several  millions  of  dollars,  and  in  view  of  these  facts 
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it  seems  to  be  a  bold  declaration  at  this  time  to  say  that  aoy 
person  may  have  or  acquire  title  to  any  part  ..f  the  states 
land  under  water  without  the  knowledge  or  consent  of  its 
sovereign  owner  und    contrary  to  the  rules  of   the    English 

cora^uou  law.  ,     x-  .1  • 

What  is  to  become  of  the  state's  title  to  these  lands  it  thi., 
court  sanctions  this  new  doctrine,  that  they  may  be  taken  and 
held  by  private  individuals  under  and  by  virtue  of  a  new 
common  law  peculiar  to  New  Jersey  ? 

And  this  brings  us  to  the  in.piiry,  What  is  this  new  common 
law '?  What  evidence  is  there  of  its  origin,  growth,  develop- 
ment and  present  existence,  and  how  does  it  get  its  power  to 
vest  a  part  of  the  state's  land  in  a  private  individual  witliout 
the  application  of  any  of  the  rules  or  principles  of  the  old 

common  law  ?  .      ,     j  r    j 

The  court  at  the  trial  opened  wide  the  door  lor  the  defend- 
ants to  prove  the  existence  of  this  new  common  law,  and 
admitted  one  of  the  honorable  judges  of  this  high  court  as  a 
witness  to  testify  as  an  antiquary  what  he  had  read  anc 
heard  about  titles  to  other  fisheries  on  the  Delaware  river,  and 
what  he  had  heard  and  read  of  the  traditions  relating  to  the 
Delaware  fisheries,  to  lay  a  foundation  upon  which  to  rest  the 
new  common  law,  but  the  court  chose  finally  to  rest  its  judg- 
ment of  its  existence  upon  the  authority  of  some  judicial 
declarations  or  dicta  that  are  too  feeble  to  support  it,  as  I 
shall  proceed  to  show  in  the  light  of  adjudged  cases. 

But  I  will  first  remark  that  prima  facie  in  all  matters  of 
property  rights  the  common  law  of  England  is  the  common 
law  of  New  Jersev,  and  any  innovation  or  change  in  the 
s-ime  whether  by  positive  enactment  or  other  Vess  certain  way, 
must' appear  in  clear  and  definite  form-any  doubt  or  uncer- 
taintv  must  be  fatal  to  it. 

In  1812,  in  Yard  v.  Canmn,  2  Penn.  193,  Judge  Penning- 
ton in  a  fishery  case,  expressed  himself  strongly  to  the  effect 
(hat  a  several  fishery  could  not  exist  in  the  waters  of  the 
Delaware  river.     He  used   this  language:  "I  am  disposed, 
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however,  to  take  broader  ground,  lest  I  may  be  understood  to 
acquiesce  in  an  authority  assumed  by  certain  persons  of  appro- 
priating to  their  exclusive  use  the  privilege  of  taking  fish  in 
certain  portions  of  this  important  river.  The  exercise  of  this 
exclusive  right  of  fishery  in  the  arms  of  the  sea  and  great 
rivers  was  thought  by  our  English  ancestors  a  restraint  on 
their  natural  rights  as  odious  and  more  injurious  than  the 
game  laws." 

In  1820,  in  Arnold  v.  Mundy,  1  Halst.  1,  in  relation  to  the 
right  to  an  oyster-bed  under- tide-water,  it  was  held  that  a 
several  right  of  fishery  cannot  exist  in  a  public  river  without 
a  grant  from  the  sovereign  power  of  the  people  in  whom  the 
title  to  lands  under  navigable  waters  is  vested.  See  the  latter 
part  of  the  opinion  of  the  Chief  Justice,  in  which  he  sums  up 
his  conclusions,  pages  77  and  78. 

In  1830,  in  Bennett  v.  Boggs,  1  Baldw.  60,  Judge  Baldwin 
dissented  somewhat  from  the  doctrine  of  Arnold  v.  Mundy 
and  inclined  to  the  opinion  that  several  fisheries  existed  in  the 
Delaware  river  independent  of  any  grant  from  the  sovereign. 

That  case  was  disapproved  in  1842  by  Martin  ei  al.  v. 
Waddell,  16  Pel.  367,  which  involved  the  title  to  an  oyster- 
bed  under  tide-water  in  this  state.  The  Supreme  Court  fully 
considered  and  approved  the  doctrine  of  Arnold  v.  Mundy, 
not  as  a  binding  authority,  but  solely  upon  principle,  and 
held  "  that  at  least  since  the  magna  charfa  the  King  of 
England  has  had  no  power  to  grant  to  a  subject  a  portion  of 
the  soil  covered  by  navigable  waters  so  as  to  give  him  an 
immediate  and  exclusive  right  of  fishery,  either  for  shell  fish 
or  floating  fish  within  the  limits  of  the  grant.  Page  410.  And 
that  the  land  under  the  navigable  waters  of  New  Jersey  passed 
from  King  Charles  to  his  brother,  the  Duke  of  York,  the 
grantee,  as  one  of  the  royalties  incident  to  the  powers  of  gov- 
ernment, and  were  to  be  held  by  him  in  the  same  manner  and 
for  the  same  purposes  that  the  navigable  waters  of  England 
and  the  soils  under  them  are  held  by  the  crown  ;  and  that 
when  the  people  of  New  Jersey  took  possession  of  the  reins 
of  government  and  took  into  their  own  hands  the  powers  of 
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sovereignty  the  prerogative  and  royalties  which  before  belonged 
either  to  the  crown  or  the  parliament  became  immediately  and 
rightfully  vested  in  the  state."     Page  416. 

The  unqualified  doctrine  of  this  case  is  that  a  several  right 
of  fishery  cannot  exist  in  a  public  river  like  the  Delaware 
without  a  grant  from  the  sovereign  power  in  whom  the  title 
to  the  land  under  navigable  water  is  vested  as  trustee  for  the 
public. 

Mr.  Justice  Thompson  dissented  from  this  conclusion,  and 
expressed  his  view  "  that  by  the  law  of  England  the  king  did 
not  hold  the  lands  under  navigable  waters  as  trustee  in  a  way 
that  precluded  him  from  granting  a  several  right  of  fishery  in 
a  public  river  ;  that  prima  facie  navigable  waters  are  open  to 
all  to  fish  in  common  ;  that  a  several  fishery  and  a  common 
fishery  are  utterly  incompatible  with  each  other.  The  former 
is  grounded  upon  and  annexed  to  the  right  of  the  soil,  and 
when  that  right  of  soil  is  acquired  by  an  individual  the  sev- 
eral fishery  begins  and  the  common  fishery  ends."     Page  430. 

This  case  has  been  followed  and  approved  by  the  recent 
case  of  McCready  v.  Virginia,  in  the  same  court,  94  U.  S. 
391,  which  lays  down  the  doctrine  "that  a  state  owns  all  the 
land  under  the  navigable  waters  within  its  jurisdiction  and 
the  waters  themselves,  with  the  fish  in  them,  so  far  as  they  are 
capable  of  ownership,  and  can  exclude  the  citizens  of  other 
states  from  all  use  of  such  lands  and  waters  and  allow  them 
to  l>e  used  in  common  by  its  own  citizens,  or  may  grant  the 
exclusive  right  to  use  them  to  any  individual  the  same  as  if 
they  were  dry,  arable  land,  so  long  as  the  rights  of  navigation 
are  not  interfered  with." 

The  next  cjuse  in  New  Jersey  is  Gough  v.  Bell,  1  Zab.  160, 
decided  in  1847,  which  held  tliat  the  legislature  might  grant 
away  its  lands  under  public  watere  to  private  owners.  Page 
165.  And  that  a  grant  of  the  soil  under  the  waters  of  a  fish- 
ery is  its  destruction.     Page  160. 

This  case  came  before  the  same  court  again  in  1850  (2  Zah. 
441),  and  the  doctrine  was  then  laid  down  that  while  the  state 
was  the  owner  of  all  lands  under  tide-water  below  high  water, 
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yet  where  it  had  suffered  the  riparian  owner  in  good  faith  to 
reclaim  parts  of  it  by  filling  up  and  wharfing  out,  he  acquired 
a  good  title  to  the  land  so  improved  as  against  the  state  which 
permitted  it  to  be  done.  Judge  Randolph,  in  his  opinion, 
speaking  of  the  rights  of  the  shore-owner,  said  (page  491) : 
^'But  if  his  boundary  be  on  the  sea  or  navigable  waters,  his 
rights  extend  only  to  high-water  mark — his  privileges  as  far  as 
his  senses  can  perceive  or  appreciate. 

"What  right  has  he  beyond  his  boundary?  All  beyond 
belongs  to  the  state,  and  although  that  may  be  slow  to  de- 
prive him  of  any  privilege,  yet  can  it  be  disputed  that  the 
state  would  have  a  right  to  fill  up  in  front  of  any  riparian 
owner  to  high-water  mark,  and  erect  thereon  a  fortification  or 
light-house  or  any  other  necessary  object?  And  if  no  land 
was  taken  above  high  water,  would  any  private  property  be 
taken  for  public  use,  any  that  the  riparian  owner  must  be 
paid  for  under  the  constitution?  What  is  lawful  for  the 
state  is  lawful  for  its  grantee,  though  it  might  seem  very  in- 
expedient and  very  unkind  for  either  thus  to  interfere  with 
valued  privileges,"  &c. 

It  was  queried  in  this  case  whether  the  state  could,  by  a 
grant  of  the  land  under  water  fronting  the  shore-owner,  de- 
stroy his  adjacency  to  the  water  without  compensation,  and 
the  judges  seem  to  have  greatly  differed  in  their  views  as  to 
just  what  a  shore-owner's  rights  or  privileges  to  the  water 
were. 

This  same  case  came  up  before  the  Court  of  Errors  and 
Appeals  in  1852  (3  Zab.  624),  when  the  decision  of  the  Su- 
preme Court  was  affirmed,  and  three  of  the  judges  took  occa- 
sion to  give  their  sanction  to  the  doctrine  that  riparian  owners 
on  tide-waters  have  rights  and  benefits  arising  from  their  ad- 
jacency to  the  water,  of  which  they  cannot  be  deprived  with- 
out compensation. 

In  Townsend  v.  Brown,  4  Zab.  85,  86,  Chief  Justice  Green 
stated,  in  very  strong  terms,  that  there  could  be  no  owner- 
ship in  lands  under  water  below  low-water  mark,  without  a 
legislative  grant. 
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In  State  v.  Jersey  City,  1  Duicher  527,  the  absolute 
property  of  the  state  in  lands  l>elween  high  and  low-water 
mark  was  affirmed,  and  it  was  held  that  the  state  could  con- 
vey sucli  lands  without  regard  to  the  shore-owner's  privileges  ; 
and.  in  1864  the  legislature,  considering  the  law  to  be  settled 
that  the  state  was  the  owner  of  all  lands  under  tide-wators 
within  the  state,  and  could  dispose  of  them  by  grant  or  lease 
to  private  individuals  without  interfering  witli  the  superior 
rights  of  navigation,  passed  the  first  of  a  series  of  acts  for  the 
ascertainment  and  disposition  of  the  rights  of  the  state  to 
lands  under  water,  entitled  "  An  act  to  ascertain  the  rights 
of  the  state  and  of  riparian  owners  in  the  lands  lying  under 
the  waters  of  the  bay  of  New  York  and  elsewhere  in  this 
state,"  approved  April  11th,  1864;  to  which  there  has  been 
added  a  number  of  supplements,  one  of  which  {Rev.,  p.  985, 
1[  20,)  provides  that  a  conveyance  or  lease  by  the  riparian 
commissioners ''shall  vest  all  the  rights  of  the  state  in  said 
lands  in  the  lessee  or  grantee." 

And  the  respective  rights  of  the  state  and  riparian  owners 
for  ail  i)urposes  have  been  entirely  settled  and  put  to  rest  in 
this  state  by  our  Court  of  Errors  and  Appeals  in  1870,  in  the 
case  of  Steveivi  v.  Paterson  and  Ncumrlc  R.  R.  Co.,  5  Vroom 
532,  in  which  it  rejected  the  dicta  in  Gough  v.  Bell,  anii 
affirmed  the  absolute  title  of  the  state  to  lands  under  tide- 
waters free  from  all  restriction  as  to  its  right  to  convey  it  to 
anvone  without  any  compensation  to  the  shore-owner. 

There  are  numerous  cases  in  other  states  affirming  the  doc- 
trine and  principles  herein  set  forth,  and  I  will  simply  refer 
to  a  few  of  them. 

Trustees  of  Brookhaven  et  al.  v.  Strong,  60  N.  Y.  65 ;  City 
of  Galveston  v.  Menard,  23  Tex.  392 ;  Tinicmi  Fi.shiug  Co.  v. 
Carlei\  61  Peinia.  St.  21 ;  Afusser  v.  Hersfwy,  42  loica  361, 362 ; 
Bailey  v.  Bicrges,  11  R.J.  330 ;  Middleton  v.  Fritchard,  4  ///. 
510;  Martin  v.  O'Brien,  34  Misfi.  21;  Ward  v.  WilHs,  6 
Jones  {N.  C.)  183  ;  Collins  v.  Bendbury,  3  Led.  277,  5  Ired. 
118;    Carson   v.    Blazer,    2    Binn.    476;   Shrunk   v.  Presi- 
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dent,  &c.f  14  Serg.  81 ;  Westfalls  v.  Van  Auker,  12  Johns.  425; 
Whittaher  v.  BUrhaus,  62  Barb.  238. 

These  authorities  abundantly  establish  the  propositions  of 
law  upon  which  the  plaintiff  relies  to  overthrow  the  charge 
of  the  court  beiow,  to  the  effect  that  the  defendant  had  a  right 
or  title  to  a  several  fishery  in  the  Delaware  river  that  was 
superior  to  the  right  or  title  of  the  plaintiff  to  the  locus  in  quo 
under  tide-water,  derived  from  the  state  under  and  by  virtue 
of  his  riparian  lease. 

And  briefly  stated  these  propositions  are  as  follows: 

First.  A  several  fishery  must  have  its  origin  in  the  owner- 
ship of  the  soil. 

Second.  The  soil  under  the  tide-water  of  the  Delaware  river 
became  vested  in  the  state  when  it  achieved  its  independence. 

Third.  That  no  title  to  lands  under  the  water  of  the  Dela- 
ware river  in  this  state  can  be  derived,  except  from  a  grant 
by  the  state  under  legislative  sanction. 

Fourth.  That  a  right  of  a  several  fishery  in  the  waters  of 
that  river  cannot  exist  without  the  same  legislative  sanction. 

And  from  these  four  positions  necessarily  flows  the  conclu- 
sion that  the  plaintiff,  as  the  state's  grantee  under  and  by 
virtue  of  his  lease,  is  entitled  to  the  use  of  the  land  under 
water  therein  described,  without  being  subject  to  any  limita- 
tion by  a  private  right  of  several  fishery  in  the  defendant,  or 
those  under  whom  he  claims. 

Against  this  conclusion,  resulting  from  the  well-settled  prin- 
ciples above  enumerated,  I  have  now  to  consider  the  grounds  of 
the  doctrine  of  the  court  below.  But  first  I  must  simply  call 
the  attention  of  the  court  to  the  manifest  error  of  the  court 
below  in  admitting  the  most  uncertain  hearsay  testimony  in 
relation  to  other  fisheries,  to  settle  and  fix  the  defendant's 
right  to  his,  and  leave  the  plaintiff  to  justify  it  as  best  he  can. 

The  court  below  did  not  pretend  that  the  evidence  of  the 
defendant,  allowed  with  such  unusual  liberality,  established 
the  existence  of  the  new  common  law  invoked  to  give  title  to 
the  defendant  in  the  several  fishery  claimed. 
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It  was  put  upon  the  statements  and  reasonings  of  several 
of  the  judges  in  Gough  v.  Bell,  wherein  the  point  to  be  de- 
cided did  not  relate  to  a  fishery,  but  was  whether  the  uni- 
versal custom  ot"  riparian  owners  in  this  state,  ever  since  the 
earUest  colonial  times,  to  fill  up,  reclaim  and  improve  lands 
under  water  in  front  of  their  lands,  for  wharves  and  other 
necessary  purposes,  without  let,  hindrance  or  objection  on 
the  part  of  the  state,  should  be  held  to  operate  to  give  them 
title  to  the  land  so  reclaimed  and  improved  for  such  a  neces- 
ssiry  purpose. 

The  universality  of  such  a  custom,  beginning  in  the  earliest 
times,  and  the  extent  to  which  it  had  everywhere  been  prac- 
ticed, and  the  unexpected  and  disastrous  results  that  would 
otherwise  occur  to  the  many  owners  of  such  reclaimetl  and 
improved  lands,  manifestly  led  the  court  to  stretch,  if  not 
absolutely  break,  the  law  in  order  to  uphold  the  titles  founded 
upon  such  a  meritorious  and  equitable  claim  ;  but  while  the 
judges  concurred  in  the  result,  yet  they  differed  radically  in 
the  premises  and  reasoning  that  led  to  if,  some  of  them  put- 
ting their  opinions  upon  the  ground  that  the  riparian  owner 
in  that  case  got  his  title  by  virtue  of  a  new  common  law 
raised  up  to  meet  the  exigencies  of  such  cases,  while  others 
denied  the  existence  of  such  ground.  For  instance,  Judge 
Potte,  in  his  opinion,  said  (3  Zab.  674) :  "  It  is  argued  that 
there  is  a  common  custom  or  usage  on  the  subject  establishe<l 
of  sufficient  duration  and  universality  to  amount  to  a  local 
common  law.  I  am  unable  to  reach  this  conclusion.  The 
weight  of  authority  is  against  it.  It  has  been  distinctly  held 
that  in  this  state  the  rule  of  the  common  law  remains  un- 
altered." 

Much  was  said  in  that  celebrated  case,  but  the  only  point 
decided  was  that  a  ri|)j>rian  owner,  who  had  reclaimed  land 
under  water  by  filling  in  and  improving  the  same  as  a  wharf, 
without  objection  from  the  state,  acquired  a  good  title  to  it, 
and  much  of  the  reasoning  by  which  the  different  juilges 
reached  their  respective  conclusions,  has  since  been  rejecte<i  as 
unsound,  and  every  word  that  was  said  in  that  case  in  relation 
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to  the  existence  of  several  fisheries  in  the  Delaware  river  was 
the  merest  dictum,  as  it  seems  to  me. 

Chief  Justice  Green,  in  Gough  v.  Bell,  2  Zab.  463,  in  his 
diligent  search  for  tenable  ground  upon  which  to  support  the 
wharf-owner's  title  to  the  land  under  water  which  he  had 
reclaimed  and  improved,  introduced  the  subject  of  the  right 
of  several  fisheries  in  the  Delaware  to  prove  the  existence  of  a 
new  flexible  local  common  law  in  New  Jersey  affecting  the 
rights  of  riparian  owners,  and  said  (page  463) :  "This  right 
of  fishery,  so  far  at  least  as  jt  regards  the  river  Delaware, 
cannot  rest  upon  any  actual  or  supposed  proprietary  grant. 
The  title  of  the  proprietors  of  New  Jersey  never  extended 
beyond  low-water  mark  upon  the  Delaware.  The  title  of  the 
state  previous  to  the  Revolution  was  limited  by  that  boundary. 
Nor  does  it  depend  upon  any  statute  law  of  the  state  confer- 
ring the  right.  The  earliest  legislation  upon  the  subject  of 
the  fisheries  in  the  Delaware  recognizes  the  title  of  the  riparian 
proprietor  as  an  existing  right ;  nor  can  the  claim  rest  on  pre- 
scription. 

"  If  a  title  by  prescription  can  exist  at  all  in  this  state,  many 
of  these  fisheries  are  of  modern  origin  and  cannot  be  pre- 
scribed for. 

"  This  claim,  it  is  clear,  is  totally  irreconcilable  with  the 
rules  of  the  ancient  common  law  touching  the  property  in  the 
soil  and  shores  of  navigable  rivers. 

"  In  Yard  v.  Carnuin,  2  Fenn.  934,  Justice  Pennington  ex- 
pressed himself  strongly  against  the  existence  of  an  exclusive 
fishery  in  the  river  Delaware  as  a  violation  of  the  principles 
of  the  common  law. 

"  If  the  claim  rested  for  its  support  alone  upon  the  principles 
of  the  common  law  of  England  it  cannot  be  sustained.  The 
right  of  the  riparian  proprietors  to  an  exclusive  right  of  fish- 
ery in  the  tide-waters  of  New  Jersey  in  front  of  their  land 
must  rest,  it  is  apprehended,  in  custom  or  local  usage  variant 
from  the  common  law.  There  is,  then,  I  conceive,  unques- 
tionably, in  New  Jersey  a  local  common  law  affecting  the  title 
of  riparian  proprietors  upon  tide-waters  and  conferring  upon 


NOVEMBER  TERM,  1884.  561 


Fitzgerald  v.  Faunce. 


them  rights  and  privileges  unknown  to  the  common  law  of 
England." 

The  Ciiit-'f  Justice  proceeded  in  a  very  summary  way  to 
declare,  or  rather  assume,  that  several  fisheries  existed  in  the 
Delaware  by  virtue  of  a  local  common  law,  and  then  extended 
the  operation  of  this  elastic  law  to  cover  the  |K)int  ht'fore  him 
for  decision,  and  what  lie  and  the  other  judges  who  concurred 
with  his  view  assume<l  and  said  in  relation  to  the  existence  of 
several  fisheries  ought  to  have  little  weight  with  this  court, 
unless  their  reasoning  is  satisfactory,  and  I  submit  that  it  is 
not. 

Gough  V.  Bell  properly  decided  and  settled  only  this  point, 
that  a  riparian  owner  who  had  been  suffered  to  reclaim  land 
under  tide-water  in  front  of  his  land  by  filling  it  in  and 
erecting  a  wharf  on  it  was  entitled  to  hold  it  as  against  the 
state  and  its  grantee.  The  court  in  that  case  was  not  called 
upon  to  consider  or  decide  anything  in  relation  to  tlie  exist- 
ence of  several  fisheries. 

Afterwards  the  Supreme  Court,  in  State  v.  Jei'sey  City, 
rejected  the  loose  dida  on  riparian  rights  thrown  out  by 
several  of  the  judges  in  Gough  v.  Bell,  to  the  effect  that  the 
shore  owner  had  rights  to  the  lands  under  water  which  the 
state  could  not  take  or  divest  without  compensation,  and 
Judge  Elmer,  who  delivered  the  opinion,  said  (page  527): 
"  It  must  now  be  accepte<l  jis  the  established  law  in  New  Jer- 
sey that  the  right  of  the  owner  of  lands  bounding  on  a  navi- 
gable river  extends  ordy  to  the  actual  high-water  mark,  and 
that  all  below  that  mark  belongs  to  the  state.  The  inchoate 
right,  if  such  it  may  be  called,  which  the  proprietor  of  the 
upland  has  either  with  or  without  a  license  to  acquire  an  ex- 
clusive right  to  the  property  by  wharfing  out  or  otherwise 
improving  the  same,  gives  him  no  property  in  the  land  while 
it  remains  under  the  water. 

"  It  may  be  granted  to  a  stranger  at  any  time  before  it  is 
actually  reclaimed  and  annexed  to  the  upland.  Such  is  un- 
questionably the  common  law,  and  I  am  aware  of  no  alteration 
of  it  in  this  respect  in  New  Jersey.     Some  of  the  judges  seem 
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to  have  expressed  a  different  opinion  in  the  case  of  Bell  v. 
Gough  before  the  Court  of  Errors,  but  no  case  has  been 
decided  which  establishes  a  different  doctrine.  In  that  man- 
ner I  concur  myself  with  the  opinion  expressed  by  Judge 
Randolph." 

And  it  is  manifest  that  the  remarks  of  the  different  judges 
in  that  case,  as  to  the  existence  of  several  fisheries  in  the 
Delaware,  were  entirely  unnecessary  and  can  have  no  force  as 
authority,  and  whether  several  fisheries  do  exist  in  the  Dela- 
ware river  remains  to  be  decided  upon  authority  and  princi- 
ple, both  of  which  it  seems  to  me  are  greatly  against  the 
contention  that  they  do. 

How  far  is  this  new  doctrine  of  title  by  custom  to  be  ex- 
tended to  establish  titles  commencing  in  mistake  or  error?  It 
is  clear  that  there  must  be  some  limit  to  it.  If  a  long-con- 
tinued and  universal  custom  is  to  be  extended  as  a  lawful 
means  of  acquiring  title  to  the  state's  property  I  think  her 
property  is  in  great  jeopardy. 

Private  individuals  are  quick  to  perceive  and  defend  any 
invasions  of  their  own  rights,  but  they  are  slow  to  defend 
encroachments  on  the  rights  of  the  state,  and  while  our  courts 
may  be  willing  to  sanction  and  validate  such  innocent  en- 
croachments as  the  actual  reclamation  of  the  state's  laud  under 
water  without  objection,  yet  they  may  well  hesitate  to  apply 
the  same  rule  to  unreclaimed  waters,  and  say  that  because  it 
has  been  the  Jong-continued  custom  of  shore  fishermen  to 
claim  to  own  certain  portions  of  the  Delaware  river  as  a  fish- 
ery, they  shall  have  and  enjoy  it  to  the  exclusion  of  all  other 
citizens  of  the  state.  The  logical  result  of  the  extension  of 
this  doctrine  must  be  to  declare  that  the  state  has  no  property 
rights  in  or  under  the  waters  of  the  Delaware,  because  it  has 
been  the  general  custom  of  riparian  owners  in  this  state  to 
consider  and  treat  the  lands  in  front  of  them  to  low-water 
mark  as  their  own  property,  until  lately  undeceived  by  the 
decisions  of  our  courts,  ratified  by  the  acts  of  our  legislature  on 
this  subject. 

Judge  Randolph,  in  Gough  v.  Bell,  2  Zab.  490,  said  "that 
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prior  to  the  decision  of  Arnold  v.  Munday  it  was  the  impres- 
sion that  the  entire  bed  of  the  river  Delaware  was  private 
property." 

In  U'ooley  v.  Ccimpbell,  8  Vroom  164,  the  Supreme  Court 
affirmed  the  absolute  right  of  the  state  to  dispose  of  its  lands 
under  water  as  against  the  common  right  of  fi«^hery  in  waters 
covering  the  land.  And  if  the  right  of  common  fishery  in  all 
the  people,  universally  exercised  from  time  immemorial,  may 
be  taken  away  by  a  grant  by  the  state,  upon  what  just  princi- 
ple can  the  private  right  of  one  man  or  a  few  men,  exercised 
for  a  shorter  period  of  time,  be  upheld  against  the  grant  of 
the  state  ? 

If  a  usage  of  one  man  or  a  few  men  to  fish  in  a  particular 
place  in  a  public  river  is  to  give  him  or  them  a  vested  right, 
ought  not  the  same  rule  to  give  the  whole  people  in  common 
a  vested  right  to  do  the  same  or  a  similar  thing? 

I  quite  agree  with  the  views  of  Judge  Pennington,  that  the 
existence  of  the  right  of  a  several  fishery  in  the  arms  of  the 
sea  and  in  our  great  navigable  rivei-s  is  contrary  to  public 
policy  and  the  genius  of  our  free  institutions.  Ought  not 
such  waters  to  be  as  open  to  the  public  to  fish  as  to  navigate? 
Ca7'son  V.  Blazer,  2  Bum.  476,  485,  &c.,  held  that  the  owner 
of  lands  on  the  banks  of  the  Susquehanna  has  no  exclusive 
right  of  fishery  immediately  in  front  of  his  lands,  but  that  tlie 
right  to  fisheries  in  that  river  is  vested  in  the  state  and  open 
to  all. 

The  Supreme  Court  of  North  Carolina  has  denied  the  exist- 
ence of  several  fisheries  in  the  Albemarle  sound,  and  held 
uj)on  common  law  principles  that  they  could  only  be  created 
by  express  legislative  grant,  and  that  from  mere  user  no  such 
grant  would  be  implied.  Collins  v.  Benbury,  3  Ired.  277,  5 
Ired.  118. 

It  is  said  that  the  state  has  for  a  long  time  rewgnizetl  the 
existence  of  several  fisheries  in  the  Delaware,  but  I  deny  that 
the  state  has  ever  granted  or  attempted  to  grant  or  even  recog- 
nizetl  the  existence  of  a  {)rivate  right  of  fishery  existing  wholly 
within  the  tide-waters  of  the  Delaware  like  the  one  claimed 
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in  this  case.  Shore  fisheries  liave  existed  along  the  banks  of 
the  Delaware  the  Same  as  they  have  existed  along  the  shores 
of  the  sea  ever  since  the  first  settlement  of  the  country,  and 
they  have  been  recognized  and  regulated  by  law,  but  they 
have  been  connected  with  and  depended  upon  the  ownership 
of  the  shore,  and  derived  their  value  not  from  any  exclusive 
right  in  the  water  but  from  the  exclusive  right  to  draw  the 
nets  upon  the  shore ;  and  to  such  fisheries  I  maintain  our  leg- 
islation has  always  referred. 

Judge  Baldwin,  in  Bennett  v.  Boggs,  1  Bald.  70,  in  con- 
struing the  terms  of  our  statutes  regulating  our  fisheries  on 
the  Delaware,  said  :  "  The  words '  fishery,  pool  or  fishing  place,* 
as  defined  by  the  act  of  1808,  can  apply  only  to  a  place  on  the 
shore  to  which  a  fishery  is  annexed." 

In  Gough  v.  Bell,  2  Zab.  490,  Judge  Randolph,  whose 
views  were  subsequently  approved  by  Judge  Elmer  and  the 
Supreme  Court  in  State  v.  Jersey  City,  said :  "  It  has  been 
urged  that  the  right  of  fishery  which  exists  in  the  Delaware, 
and  perhaps  some  other  rivers  in  the  state,  and  the  sanction 
which  has  been  given  them  by  the  legislature,  and  also  the 
legislative  acts  for  the  protection  of  low  meadows  sometimes 
covered  by  the  tide,  afforded  at  least  a  persuasive  evidence  of 
the  existence  of  a  rule  different  from  that  of  the  common  law. 
After  a  very  full  consideration  I  am  unable  to  give  the  argu- 
ment the  weight  which  is  claimed  for  it;  so  far  as  it  applies 
to  the  Delaware  it  may  be  embraced  in  the  considerations 
already  stated ;  in  regard  to  the  whole  matter,  the  very  fact 
that  the  authority  of  the  legislature  was  constantly  invoked^ 
would  seem  to  raise  a  doubt  of  the  general  or  special  common 
law  authority. 

"  But  although  the  right  of  fishery,  like  the  right  of  way  or 
the  right  of  common,  may  be  severed  from  the  farm  or  manor, 
and  any  appropriate  suit  or  action  may  be  brought  respecting 
it,  yet  it  is  dependent  on  the  upland  for  its  existence,  and  does 
not  in  fact  exist,  in  gross  or  by  any  common  law  rule, 
detached  from  and  independent  of  the  land."  Shrunk  v. 
President^  14  Serg.  &  R.  81,  held  that  the  fisheries  on  the 
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Delaware  referre<l  to  in  the  statutes  are  shore  fisheries  con- 
nected with  the  upland.  And  in  WeMfaHs  v.  Van  Auker,  12 
Johns.  425,  it  was  a'-snmed  there  could  he  no  several  fishery 
in  the  Delaware  disconnected  from  the  shore. 

•Contemplate  for  a  moment  the  significance  of  the  exclusive 
right  of  the  defendant  and  others  claiming  several  fisheries  as 
against  the  state  and  all  its  inhabitants  to  fish  in  the  best 
parts  of  the  Delaware  river  with  nets  that  at  each  sweep — at 
every  haul — cover  an  area  of  at  least  one  square  mile,  and 
then  it  will  be  pertinent  to  inquire  if  our  people,  through 
their  representatives  in  the  legislature,  have  for  many  years 
been  wittingly  sanctioning  such  monstrous  encroachments 
upon  their  common  rights,  and  are  now  fostering  such  mo- 
nopolies by  the  aid  of  our  fish  commissioners  appointed  by 
law  to  multiply  fish  to  be  caught  in  such  private  fisheries. 

There  is  another  view  to  take  of  this  right  of  several  fishery 
claime<l  in  this  case;  the  defendant  at  the  trial  resttnl  his 
claim  to  it  under  and  by  virtue  of  certain  private  grants  that 
the  court  declared  inoperative  and  void.  Did  not  his  right 
of  fi-hery  fail  with  the  failure  of  the  title  under  which  he 
held,  and  is  he  not  in  a  position  with  every  presumption 
against  any  other  and  better  origin  to  his  claim? 

In  Commonwealth  v.  Alburger,  1  Whart.  488,  Sergeant,  J,, 
said,  in  relation  to  a  claim  against  ct>mmon  rights:  "There  18 
no  room  for  presumption  since  the  grant  itself  is  shown  and 
proves  defective."  Courts  do  not  favor  presumptions  against 
common  right.  Colltm  v.  Benburj/,  3  Ired.  277,  283,  284,  6 
Ired.  118,  124. 

The  grants  offered  by  defendant  in  support  of  his  claim 
being  defective,  and  there  being  no  presumptions  to  favor  his 
title,  it  must  stand  or  fall  u|)on  the  proofs  showing  a  user  under 
claim  of  right  of  fifty  or  sixty  years  without  anything  to  make 
it  adverse  to  the  state. 

Tfie  Supreme  Court  of  Massachusetts,  in  Lakeman  v.  Bum- 
ham,  7  Gray  440,  sj)eaking  upon  the  subject  of  title  by  ad- 
verse jKissession  against  the  state  of  lands  under  water,  said  : 
^'Perhaps  in  the  absence  of  an  express  legislative  grant  one 
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might  be  proved  by  adverse  use  and  enjoyment,  but  it  must 
amount  to  that  degree  of  exclusive  occupation  sufficient  to- 
raise  a  belief  that  such  act  or  resolve  had  actually  been 
passed  though  not  appearing,  and  in  general  this  cau  only  be 
done  by  showing  actual  possession  of  the  flats  where  the  tide 
ebbs  and  flows  by  building  thereon  or  inclosing  the  same  so 
as  to  exclude  the  access  of  boats  and  vessels."  Whittaker  v. 
Burhaus,  62  Barb.  238,  was  an  action  similar  to  this,  in 
which  the  owner  of  certain  flats  flowed  by  tide- water  brought 
his  action  of  trespass  for  damages  against  fishermen  accus- 
tomed to  use  them  for  many  years,  and  succeeded  on  the 
strength  of  his  title  to  the  flats,  derived  from  the  Crown  of 
Great  Britain  against  their  defence,  made  under  a  plea  of  a 
common  right  of  fishery  in  the  locus  in  quo  exercised  for  a 
long  period. 

My  conclusion  is  that  the  state  never  lost  its  title  to  the 
land  under  water  in  which  the  defendant  claims  a  right  of 
several  fishery,  and  that  he  acquired  no  right  or  title  to  the 
same  as  against  the  state  or  the  plaintiffs  if  granted  by  virtue 
of  any  usage  or  local  common  law,  and  that  the  charge  of  the " 
court  on  this  point  was  erroneous. 

Having  fully  discussed  the  principal  question  in  dispute 
between  the  parties  I  will  now  very  briefly  call  attention  tO' 
some  of  the  exceptions  to  rulings  of  the  court  below  upon 
minor  points. 

The  plaintiff"  offered  to  prove  that  the  defendant  wantonly 
spoiled  his  fence  rails  on  the  locus  in  quo  by  putting  filth 
upon  them  to  render  them  unfit  for  future  use.  In  any  view 
of  the  case  such  conduct  was  a  wanton  and  unjustifiable 
trespass ;  but  the  court  forbade  the  plaintiff"  to  show  that 
fact  and  excluded  the  evidence  he  offered  of  it,  and  allowed 
the  defendant  against  the  objection  of  the  plaintiff"  to  prove 
that  he  removed  the  rails  by  the  advice  of  counsel. 

The  river  bank  defended  a  large  part  of  plaintifi^'s  farm 
from  overflow  and  destruction  by  the  water;  and  this  was  an 
important  fact  for  him  to  show  in  order  to  give  the  jury  to 
understand  what  care  the  defendant  should  have  exercised  in 
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the  use  of  the  bank  with  his  horses  and  men,  in  view  of  the 
fact  that  a  very  little  injury  or  misuse  of  it  would  expose 
defendant's  farm  to  great  damage;  but  the  plaintiff's  offer  to 
show  this  important  fact  was  overruled. 

The  court  allowed  the  defendant,  against  the  objection  of 
the  plaintiff,  to  j)n)ve  what  is  necessary  to  l)e  done  in  the 
preparation  of  fishing  grounds  for  operation. 

It  allowed  the  defendant,  against  the  objection  of  the  plain- 
tiff, to  prove  that  it  was  not  usual  to  work  a  fishery  without  a 
windlass. 

It  allowed  the  defendant,  against  the  objection  of  the  plain- 
tiff, to  prove  that  other  fisheries  along  the  Delaware  were 
fished  by  men  who  claimed  to  own  them  without  or  discon- 
nected from  the  upland. 

It  allowed  the  defendant,  against  the  objection  of  the  plain- 
tiff, to  prove  by  repute  and  tradition  alleged  facts  in  relation 
to  other  fisheries  along  the  Delaware  river. 

It  allowed  the  defendant,  against  the  objection  of  the  plain- 
tiff, to  offer  in  evidence  a  letter  from  Ann  Frances  to  one 
Clark. 

It  refused  to  permit  the  plaintiff  on  cross-examination  to 
ask  Christian  E.  Faunce,  one  of  the  claimants  of  the  several 
fishery  in  question,  whether  his  family  claimed  it  under  and 
by  virtue   of  the   deeds    offered    in    evidence   or   otherwise. 

It  permitted  the  defendant,  against  the  objection  of  the 
plaintiff,  to  offer  in  evidence  copies  of  deeils  and  wills,  in  no 
wise  connected  with  the  fishery  in  dispute,  for  the  purpose  of 
showing  how  other  fisheries  along  the  Delaware  shore  had 
been  dealt  with. 

It  seems  to  me  that  the  court  below,  in  its  search  for  evi- 
dence of  the  existence  of  a  local  common  law  giving  title  to 
the  defendant  in  the  several  fishery  claimed,  entirely  over- 
looked and  transgressed  the  well-settled  rules  of  evidence  and 
j)rinciples  of  law  in  the  particulars  above  set  forth,  and  that 
the  judgment  below  ought  to  be  reversed. 
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For  the  defendant  iu  error,  M.  P.  Grey  and  S.  H.  Grey. 

I.  That  he  and  those  under  whom  he  claims  are  riparian 
owners  of  the  locus  in  quo,  a  strip  of  land  lying  between 
Fitzgerald's  farm  and  mean  high-water  mark  of  Delaware 
river.  See  Whitall's  deed  to  Christian  Faunce.  The  descrip- 
tion calls  for  "  middle  of  bank."  Three  feet  wide  at  top, 
five  feet  high.  Ordinary  high-tide  water  comes  about  three 
feet  up  the  bank.  Fitzgerald  says  ordinary  high  water 
comes  two  to  three  feet.  Extra  high,  within  two  feet  of 
top  of  bank. 

The  grant  is  in  fee  as  to  quantity  of  estate  conveyed ;  the 
limitation  is  as  to  the  use  to  which  grantee  shall  put  it,  i.  e., 
all  purposes  of  fishing.  McKelwny  v.  Seymour,  5  Dutcher 
321,  329,  332 ;  Central  R.  R.  v.  Valentine,  5  Dutcher  567 ; 
Rex  V.  Old  Arlesford,  1  T.  R.  358.  The  renting  the  fish- 
ing of  a  pond  held  to  gain  a  settlemenut  Buller,  J.,  said  the 
fact  of  letting  a  fishery  is  enough  ;  we  must  presume  the  soil 
passed  with  it.  Ashurst,  J.,  said  "a  fishery  is  a  tenement." 
Trespass  will  lie  for  it;  it  may  be  recovered  in  ejectment.  In 
Rex  V.  Ellis,  1  M.  &  S.  655,  Ellenborough,  J.,  said  right  of 
soil  passed  by  a  grant  of  "  one-fourth  part  of  all  those  fishings 
of  the  halves  and  halveudoles  due  and  accustomed  within  the 
river  Severn."  In  Gipps  v.  Woollicott,  Holt's  Cas.  323, 
Holt,  C.  J.,  held  that  by  grant  of  the  fishery  the  soil  passes. 

The  reservation  by  Whitall  of  right  to  lay  off  nets  as  far  up 
as  cabin  lot,  &c.,  excludes  any  other  reservation  in  the  prem- 
ises granted.     Expressio  unius,  &g,,  exclusio  aUerius. 

Fitzgerald  had  notice  of  this  conveyance  by  the  recitals  in 
his  own  deed.  2  Washh.  R.  P.  595;  Allen  v.  Bates,  6 
Pick.  460;  Foss  v.  Crisp,  20  Pick.  121;  Boon  v.  Pierpont, 
1  Stew.  7. 

Faunces,  if  they  owned  the  bank,  are  shore-owners  under 
the  Riparian  act ;  entitled  to  notice.  Rev.,  Riparian  ad,  p. 
984,  §  8. 

This  notice  is  a  condition  precedent  to  a  grant  to  any  one 
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else  than,  and  is  for  the  benefit  of  the  riparian  proprietor. 
The  want  of  it  is  a  defence  at  law  in  the  proprietor  of  riprf 
against  the  gmnt.  Judge  Depue  in  Lamed  v.  Americayi 
Dock  Co.,  Pnmph.,  pp.  11,  12,  on  issue  sent  down  from 
chaiicery. 

No  notice  shown  to  have  been  given  Faunce. 

Fitzgerald's  riparian  grant  is  therefore  void  as  to  Faunces. 

Same  argument  applicable  if  the  grant  to  Faunces  is  held 
to  be  an  easement  only.  It  is  specifically  such  a  grant  to 
them  as  makes  them  riparian  proprietors  under  the  act,  to 
such  an  extent  that  Fitzgerald,  who  took  his  deed  subject  to 
their  easement,  cannot  discharge  his  land  of  its  obligation 
without  the  notice  to  them,  because  he  is  not  sole  and  exclu- 
sive riparian  proprietor.  Faunces  own  the  dominant  estate, 
and  that  having  by  far  the  greatest  value. 

II.  The  lands  fronting  on  the  Delaware  river  at  the  locits 
in  quo  are  not  within  the  Ri[)arian  act. 

It  appears  in  the  case  that  these  lauds,  in  a  condition  of 
nature,  were  subject  to  the  overflow  of  tide-water.  Many 
years  ago  a  bank  was  erected,  the  tide  was  excluded,  the  land 
was  thus  reclaimed  and  improve<l.  See  deed,  Whitall  to 
Faunce,  December  4th,  1818.  See  testimouy  of  Christian 
R.  Faunce. 

By  section  8  of  Riparian  act,  1869:  If  any  persou  shall 
desire  to  obtain  grant  for  lands  under  water,  which  have  not 
been  improved  and  are  not  authorized  to  be  improveil,  ttc,  it 
shall  be  lawful.  Sic. 

The  locus  in  quo  having  been  improved  by  the  exclusion  of 
tide-water  for  more  than  fifty  years  before  the  Riparian  act 
was  passed,  was  not  within  its  oj)eration. 

III.  There  may  be  a  seveml  fishery  separate  from  owner- 
ship of  the  shore  or  soil  at  common  law;  strictly  speaking,  a 
several  fishery  has  no  existence  when  owned  and  exercised  l)y 
the  owner  of  the  whole  estate;  it  remains  merged  in  the 
general  use  and  enjoyment.  The  road  of  an  owner  over  his 
own  land  would  not  bo  called  "  a  right  of  way."     Rut  when 
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it  is  held  by  another  it  becomes  for  the  first  time  several^  a 
separate  and  exclusive  right  in  another,  a  service  imposed  on 
the  estate. 

In  Seymour  v.  Courtney,  5  Burr.  2816,  there  was  a  grant 
of  a  fishery,  with  exceptions  of  right  to  grantor  to  take  fish 
for  his  own  table.  Held  that  grantor  intended  to  pass  every- 
thing necessary  to  convey  a  several  fishery.  (A  several  fishery 
is  where  no  others  have  a  co-extensive  rigljt.  Lord  Mans- 
field.) 

Holford  V.  Bailey,  8  Q.  B,  1000.  The  question  was  defi- 
nitely decided.  Trespass  quare  dausum  fregit  that  defendant 
entered  sole  and  exclusive  fishery  of  plaintiff  and  disturbed  his 
fish.  Defence  that  trespass  would  not  lie  for  injury  to  several 
fishery  on  soil  of  a  third  person.  Court  inclined  to  think  it 
would  lie,  but  said  sole  and  exclusive  fishery  was  not  equiva- 
lent to  several  fishery,  and  arrested  judgment.  But  on  error 
judgment  was  reversed ;  sole  and  exclusive  were  considered 
equivalent  to  several  in  respect  of  the  right  of  fishery,  at  least 
after  verdict,  and  the  whole  court  agreed  that  trespass  would 
lie  though  no  fish  were  taken.     13  Q,  B.  426. 

Right  of  fishing  is  prima  facie  exclusive  in  owner  of  soil  8.% 
part  of  inheritance,  yet  it  is  not  inseparable  from  the  soil  but 
may  be  acquiii'ed  distinct  from  the  ownership  of  the  soil  by 
grant  or  prescription.  Such  grant  may  confer  upon  the 
grantee  a  right  of  fisiiing  exclusive  of  the  owner  of  the  soil 
whereby  a  several  fishery  is  granted,  or  may  be  a  license  for 
him  to  fish  in  common  with  the  owners  and  others  whereby  a 
common  fishery  is  created.  Cobb  v.  Davenport,  3  Vroom 
384,  citing  cases. 

Weight  of  authority  is  that  there  may  be  a  severance  of 
fishery  by  the  owner  separating  it  from  the  soil.  Hart  v. 
Hill,  1  Whart.  124;  Smith  v.  Kemp,  2  Salk.  637. 

In  Somefi'set  v.  Fogioell,  b  B.  &  C.  875,  title  by  prescrip- 
tion to  a  several  fishery  sustained  in  1826,  on  proof  by  paper 
title  only  to  time  of  Edward  VI.,  and  by  collecting  rents 
from  1765  to  1825,  a  period  of  only  fifty  years.  Held  to  be 
prescription  from  time  beyond  legal  memory.     Title  by  pre- 
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scription  presumed  to  several  fishery  after  tweuty  years*  unin- 
terrupted exclusive  enjoyment.  Angell  on  Water -course»,  §  67 
and  notes ;  Melvin  v.  Whit'nuj,  13  Pick.  184. 

IV.  The  State  of  Nhw  Jersey,  by  the  exercise  of  its  sover- 
eign'power  in  the  treaty  with  Pennsylvania,  1783;  by  its 
local  common  law  ascertaine<l  by  its  history  ;  l)y  the  action  of 
its  legislature  in  the  exercise  of  its  taxinj;  power;  by  its 
direct  legislative  enactments  regarding  such  fisheries,  and  by 
the  decisions  of  its  courts,  has  recognized  and  maintained  the 
existence  of  a  several  right  of  fisliery  in  the  shad  fisheries  on 
the  Jersey  shore  of  the  Delaware  river,  and  protected  the 
owners  of  such  fisheries  in  the  exclusive  enjoyment  of  tiiem 
as  private  property, 

a.  Tlie  recognition  of  private  property  in  the  shad  fisheries 
of  the  Delaware  river  on  the  Jersey  shore,  by  the  State  of 
New  Jersey,  in  treaty  with  the  State  of  Pennsylvania  in  1783 
(before  the  adoption  of  the  present  constitution  of  the  United 
States),  may  be  found  in  "An  act  to  ratify  and  confirm  an 
agreement  made  between  commissioners,"  &c.,  passed  May 
27th,  1783.     Rev.  1877,  pp.  1181,  1182.     It  declares— 

First.  That  the  river  Delaware  *  *  *  is  and 
shall  continue  to  be  and  remain  a  common  highway,  equally 
free  and  open  for  the  use,  benefit  and  advantage  of  the  said 
contracting  parties;  provided,  nevcrfheless,  that  each  of  the 
legislatures  of  said  states  shall  hold  and  exercise  the  right  of 
regulating  and  guarding  the  fisheries  on  the  said  river  Delaware 
annexed  to  their  respective  shores,  in  such  manner  that  the 
said  fisheries  may  not  be  unnecessarily  interrupted,  during 
the  season  of  catching  shad,  by  vessels  riding  at  anchor  on  the 
fishing  ground,  or  by  persons  fishing  under  claim  of  a  common 
right  in  said  river. 

Fourthly.  "This  present  agreement,  and  every  article  and 
clause  therein  contained,"  when  ratified  by  both  states,  "  be 
considered  as  a  joint  compact  between  the  said  states  and 
the  citizens  thereof  respectively,  and  be  ft)rever  irrevocable  by 
either  of  said  contracting  parties  without  the  concurrence  of 
the  other." 
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b.  The  taxability  of  fisheries  as  private  property  is  shown 
by  an  uninterrupted  course  of  legislation  since  1779,  as  will 
appear  by  reference  to  tax  laws. 

1.  The  first  specific  taxation  of  fisheries,  eo  nomine,  which 
is  to  be  found  in  the  statutes  of  New  Jersey,  is  an  act  passed 
June  8th,  1779 — not  quite  three  years  after  the  Declaration  of 
Independence,  and  some  four  years  before  the  close  of  the 
Revolutionary  war — entitled  ''An  act  to  raise  the  sum  of 
£1,000,000  in  the  State  of  New  Jersey."  4  Pamph.  L. 
1779-1784,  p.  308;  Sess.  L.  1779,  ch.  30,  p.  70.  In  this 
act,  among  the  enumerated  taxable  items  of  private  property, 
fisheries  are  specifically  taxed  as  follows,  to  wit:  "All  accus- 
tomed fisheries,  the  property  of  a  private  person,  where  fish 
are  caught  for  sale,  shall  be  rated,  at  the  discretion  of  the 
assessors  and  chosen  freeholders,  at  any  sum  not  exceeding 
£500."  In  the  then  usual  form  of  the  assessors'  duplicate  in 
this  act  the  item  "  fisheries  "  first  appears. 

2.  In  the  tax  act  passed  for  1780  the  fisheries  are  taxed  in 
the  same  language.  4  Pamph.  L.  1780,  p.  381 ;  Sess.  L.,'p.  3, 
())assed  December  18th,  1779,  at  Mount  Holly.) 

3.  In  tax  act  for  1781  fisheries  are  taxed  in  same  language, 
except  for  the  ratable  ad  valorem  tax  a  specific  one,  in  the 
following  language,  is  substituted :  "All  accustomed  fisheries, 
the  property  of  a  private  person,  where  fish  are  caught  for 
sale,  any  sum  not  exceeding  £30."  4  Pamph.  L.  1781,  p. 
603;  Sess.  L.,  p.  90,  (passed  June  21st,  1781.) 

4.  In  a  war  tax  to  raise  £3,000,375,  passed  December 
18th,  1779,  the  fisheries  are  taxed  in  the  same  language  as  in 
the  act  for  1781.     Pamph.  L.,  p.  381  ;  Sess.  L.,  p.  3. 

5.  In  a  tax  act  passed  December  26th,  1781,  the  language 
is  the  s-ame  as  that  of  December  21st,  1781.  Pamph.  L.,  p. 
689.  Tax  act  of  June  22d,  1782,  same  as  that  of  1781. 
Pamph.  L.,  p.  739.  Tax  act  of  June  9th,  1783,  same  as  that 
of  1781.  Pamph.  L.,  p.  32.  Tax  act  of  1784,  same 
as  that  of  1781.  Pamph.  L.,  p.  179.  Tax  act  of  November 
26th,  1785,  same  as  that  of  1 781 .  Pamph.  L  ,  p.  218.  Tax 
act  of                 1786,  same  as  that  of  1781.     Pamph.  L.,  p. 
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366.     Tax   act  of  June   7th,  1787,  same  as  that  of  1781. 
Pamph.  L.,  p.  431. 

6.  There  wa.s  a  general  tax  law,  entitled  "An  act  to  direct 
the  mode  of  levying  taxes,  and  to  enforce  the  payment  of  the* 
same,"  passed  March  23d,  1786,  {Pamph.  L.,  p.  269,)  which 
produced  a  ciiange  in  the  way  of  making  up  the  assessors'  dupli- 
cates of  taxable  property.  The  preaiuble  to  it  recites  that 
"  there  is  not  at  present,  in  this  state,  any  general  tax  system 
to  direct  assessors  and  collectors  and  other  ofticers  employwl 
in  the  assessment  and  collection  of  taxes;  and  it  l)eing  both 
tedious  and  expensive  to  point  out  and  ascertiiin  in  every  law 
for  the  raising  of  money,  for  remedy,  whereof,"  &c.  It  then 
provides,  in  substance,  in  the  third  section,  that  assessors 
shall,  in  the  months  of  July  and  August  of  each  year,  "  make 
exact  lists  of  the  persons,  estates  and  effects,  made  taxal>le  in 
that  year,  by  any  law  in  force,"  by  which  statement  or  account 
of  ratables,  all  assessments  for  one  year  thereafter  shall  be 
made.     Pamfih.  L.  1786,  p.  269. 

This  act  was  repealed  by  a  substitute  for  it,  more  carelully 
prepared,  and  passed  June  5th,  1787.  The  mode  of  making 
up  the  duplicates  of  ratables  was  continued,  and  was,  in  sub- 
stance, incorporated  by  Judge  Paterson  in  his  tax  act  of  June 
10th,  1799,  and  has  been  continued  down  to  the  present  time. 
Pamph.  L.  1786,  pp.  412-422;  Pat.  L.,  pp.  404-410;  Rev. 
1877,  pp.  1140,  1141,  §§  1-6. 

After  the  passage  of  the  act  of  June  5th,  1787,  the  annual 
tax  acts,  generally,  directed  that  the  money  to  be  raised  should 
be  assessed,  levied  and  raised  in  the  mode  prescribed  in  the 
act  passed  June  5th,  1787.  But  in  sonu;  of  these  tax  acts  the 
old  form  of  duplicates  was  prescribed  ;  and  then  the  old 
phraseology  of  taxing  fisheries  was  incorporated  in  *.he  du- 
plicates. 

7.  The  tax  act  of  November  6th,  1787,  simply  directs  that 
the  money  shall  be  assesse<l,  &c.,  as  preseribetl  in  the  act  of 
June  5th,  1787.  Pamph.  L.  of  1787,  p.  446.  In  the  tax  act 
of  November  28th,  1 788,  the  direction  is  the  same.     Pamph.  L. 
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1788,  p.  492.  The  tax  act  of  December  1st,  1789,  is  the 
same.     Paniph.  L.,  p.  570. 

8.  In  the  tax  act  of  June  12th,  1790,  a  table  of  ratable 
property  is  specifically  inserted,  and  among  the  taxable  items 
of  property  is  that  of  "  all  accustomed  fisheries,  the  property 
of  private  persons,  where  fish  are  caught  for  sale,  any  sum  not 
exceeding  £5."  Pampk.  L.  \7dO, pp.  611-616.  The  tax  act 
of  November  25th,  1790,  simply  directs  the  money  to  be 
assessed,  &c.,  according  to  the  acts  of  June  5th,  1787. 
Pamph.  L.  1790,  p.  704,  §  4.  The  tax  act  of  November  22d, 
1791,  refers  simply  to  the  act  of  June  5th,  1787.  Pamph.  L. 
1791,  p.  728,  §  4.  The  tax  act  of  November,  1792,  the 
same.  Pamph.  L.,  p.  791.  The  tax  act  of  1793  the  same. 
Pamph.  L.,p.  897. 

The  tax  act  of  February,  1794,  has  a  table  of  taxable  items 
of  property ;  among  the  items  is  the  old  form  of  the  tax  on 
fisheries.  "All  accustomed  fisheries,  the  property  of  private 
persons,  where  fish  are  caught  for  sale,  any  sum  not  exceeding 
£2  10s."  Pamph.  L.  1794,  p.  897.  The  tax  act  of  Decem- 
ber 1st,  1794,  (for  the  year  1795),  simply  refers  to  the  act  of 
June  5th,  1787.  Pamph.  L.  1795,  p.  964.  The  tax  act  of 
November  11th,  1795,  (for  the  year  1796),  the  same.  Pamph. 
L.  1796,  p.  4.  The  tax  act  of  February  8th,  1797,  simply 
refers  to  act  of  June  5th,  1787.     Pamph.  L.  1797,  p.  152. 

10.  On  the  10th  of  June,  1799,  a  general  tax  law,  entitled 
"An  act  concerning  taxes  "  was  passed  as  a  substitute  for  the 
general  tax  act  of  June  5th,  1787,  and  made  the  same  provis- 
ions for  assessors'  duplicates  and  abstracts  of  taxable  real  and 
personal  estate  instead  of  a  yearly  statutory  duplicate.  By 
this  act  that  of  June  5tii,  1787,  was  repealed.  See  act  of 
1799,  (P«<.  J^.,  PP'  404-410,)  and  corresponding  "Act  con- 
cerning taxes,"  in  Rev.  1877,  pp.  1139-1148,  and  it  is  refer- 
red to  in  subsequent  annual  tax  bills  instead  of  theact  of 
Jiine  5th,  1787. 

11.  There  was  an  act  passed  in  1801,  entitled  "An  act  des- 
ignating the  taxable  property  within  the  State  of  New  Jersey." 
Pamph.   L.    1801,  p.  93;   Reo.  L.  1820,  p.  511.      While 
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the  act  of  1801,  designa-tiiig  taxable  property,  does  not  seem  to 
have  been  expressly  repealed,  yet  it  does  not  ap{>ear  to  be  in 
force  by  being  printed  in  any  of  the  Revisions,  except  that  of 
1820.  Not  in  Revision  of  1846.  There  is  a  preamble  to  it  in 
the. following  words,  to  wit :  "  Whereas,  there  is  no  existing 
law  designating  the  taxable  property  within  this  state,  in  order 
that  the  legislature  may  bo  possessed  of  a  true  return  of  said 
taxable  property  whereon  U)  levy  any  future  taxes,  whenever 
the  same  may  be  necessary  for  the  use  of  the  state."  It  then 
enacts,  in  substance,  that  the  assessors  of  each  county  shall,  in 
making  their  assessments,  duplicat&s  and  abstracts  of  taxables 
as  provided  in  the  "Act  concerning  taxes,"  June  10th,  1799, 
take  a  list  of  the  following  articles  and  things,  &c. :  "All 
houses  and  lots,  all  single  men  and  horses,  all  single  men 
slaves,  covering  horses,  horses  or  mules,  neat  cattle,  shop- 
keepers, tan-yards,  fisheries,  saw-mills,  grist-mills,  fulling- 
mills,  furnaces,  forges,  rolling  and  slitting- mills,  ferries  and 
bridges."  Here  it  will  be  observed  that  "  fisheries "  are 
regarded  as  in  all  respects  like  other  property  subject  to  taxa- 
tion in  the  hands  of  its  owner. 

12.  In  the  tax  act  passed  November  20th,  1801,  to  raise 
$30,000  for  the  year  1802,  it  directs  that  sum  to  "  be  assessed, 
levied  and  raised  "  on  the  taxable  property  enunierated  in  the 
act  of  March  9th,  1801,  adopting,  in  exact  language,  the  list 
of  taxables  contained  in  that  act.  Pamph.  L.  1801-1806,  pp. 
106,  107. 

13.  In  the  tax  act  to  raise  $15,000  for  1803,  it  requires  it 
to  be  assessed,  &c.,  according  to  the  "Act  concerning  taxes," 
which  had  been  passed,  as  above  stated,  on  June  10th,  1799, 
as  a  substitute  for  that  which  had  been  passed  June  5th, 
1787.  This  act  for  1803  contains  a  detailed  list  of  taxable 
articles,  one  of  which  is  "All  fisheries  where  fish  are  caught 
for  sale,  any  sum  not  exceeding  $2  50,"  omitting  the  word 
" accuatome<l "  Jis  an  adjective  to  fisheries;  and  also  the  words 
"the  property  of  private  persons."  Fampli.  L.  1802,  pp. 
161-166.  The  tax  act  for  1805  is  the  same  as  that  for  1803, 
ex -ept  that  the  amount  of  tax  is  limited  to  $10  instead  of 
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$2.50.  Sum  to  be  raised,  $25,000.  Pamph.  L.  1800-1806, 
p.  467.  Tax  act  for  1806  to  raise  $25,000,  same  as  that  for 
1805.  Pamph.  L.  1800-1806,  p.  692.  Tax  act  to  raise 
$25,000  for  1807,  same  as  that  for  1801,  except  that  the  list 
of  ratables  is  omitted.  Pamph.  L.  1800-1806,  p*  735.  Tax 
act  to  raise  $25,000  for  1809,  containing  a  list  of  taxables,  of 
which  is  the  item  of  "All  fisheries  where  fish  are  caught  for 
sale,"  &c.  Pamph.  L.  1808-1812,  p.  114.  Tax  act  to  raise 
$25,000  for  1810  the  same  as  that  of  1809.  Pamph.  L.  1803- 
1812,  p.  158.  Tax  act  to  raise  $25,000  for  1811,  same  as 
that  for  1809,  except  without  list  of  taxable  property;  but  in 
lieu  is  required  to  be  assessed  according  to  the  tax  act  of  June 
10th,  1799.  Pamph.  L.  1808-1812,  p.  296.  Tax  act  to 
raise  $20,000  for  1812  has  a  list  of  taxable  property,  one 
item  of  which  is,  "All  fisheries  where  fish  are  caught  for  sale," 
&c.  Pamph.  L.  1808-1812,  p.  17,  towards  end  of  volume. 
Tax  act  to  raise  $20,000  fur  1813,  same  as  that  of  1812. 
Pamph.  L.  1812-1814,  p.  24.  Tax  act  to  raise  $60,000  for 
1814,  as  the  usual  list  of  taxables,  of  which  is  the  one  of  "All 
fisheries  where  fish  are  caught  for  sale,"  &c.  Pamph.  L. 
1812-1814,  p.  231.  Tax  act  to  raise  the  sum  of  $30,000  for 
1816,  has  the  fishing  item  same  as  in  that  of  1814,  "All  fish- 
eries where  fish  are  caught  for  sale,"  &c.  Pamph.  L.  1816, 
p.  43,  &c.  Tax  act  to  raise  $30,000  for  1818  has  a  list  of 
taxable  property  to  be  taxed,  among  which  is  the  usual  item  of 
"All  fisheries,"  &c.  Pamph.  L.  1818,  p.  102.  Tax  act  to 
raise  $30,000  for  1819,  same  as  1818.  Pamph.  L.  1819,;).  67. 
Tax  act  to  raise  $30,000  for  1820,  same  as  1819.  Pamph.  L. 
1820,  p.  126.  Tax  act  to  raise  $10,000  for  1822,  same  as  for 
1820.  Pamph.  L.  1821,  p.  34.  Tax  act  to  raise  $10,000  for 
1823,  same  as  for  1822.  Pamph.  L.  1822,  p.  99.  Tax 
act  to  raise  $15,000  for  1824,  same  as  for  1823 — passed 
December,  1823.  Pamph.  L.  1823,  p.  176.  Tax  act  for 
1825  to  raise  $20,000,  specifically  taxes  "  all  fisheries  where 
fish  are  caught  for  sale,  any  sum  not  exceeding  $8."  Pamph. 
L.yp.  113.  Tax  act  to  raise  $20,000  for  1826,  same  as  for 
1825.     Pamph.  L.  p.  92.     Tax  act  to  raise  $30,000  for  1827, 
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same  as  1825;  amount  of  U\x,  $10.  Pamph.  L.,p.  64.  Tax 
act  to  raise  $30,000  for  1828,  same  as  1825;  tax,  $100. 
Pamph  L.,  p.  173.  Tax  act  to  raise  $40,000  for  1829,  same 
as  1825;  tax,  $10.  Pamph.  L.,  p.  27.  Tax  act  to  niise 
$40,000  for  1830,  same  as  1825.  Pamph.  L.,p.  124.  Tax 
act  to  raise  $40,000  for  1831,  same  as  1825.  Pamph.  L.,  p. 
149.  Tax  act  to  raise  $40,C00  for  1832,  same  as  1825. 
Pamph.  L.  1832,  p.  158.  Tax  act  to  raise  $40,000  for  1833, 
same  as  1825.  Paviph.  L.,  p.  145.  Tax  act  to  raise  $40,000 
for  1834,  same  as  1825.  Pamph.  L.,  p.  169.  Tax  act  to 
raise  $40,000  for  1835,  same  as  for  1825.  Pamph.  L.  1835, 
p.  161. 

All  the  annual  tax  laws  from  1834  to  1842,  inclusive, 
(nineteen  years),  will  be  now  reiulily  fuunil  in  a  compilation  of 
the  public  .statutes  of  New  Jersey  by  Josiah  Harrison,  Esq., 
published  in  1843.  During  that  j)eriod,  and  the  antecetk-nt 
period  of  twenty-three  years,  extending  back  to  the  act  of 
March  9th,  1801,  which  prescribed  a  list  of  taxable  property, 
in  which  list  the  fisheries  were  briefly  described  a»  "  fisheries,'* 
the  first  annual  tax  act,  after  the  passage  of  that  act,  was 
passed  November  24th,  1802,  in  which,  and  the  succeeding 
tax  acts,  the  fisheries  were  described  :  "All  fisheries  where 
fish  are  caught  f  )r  sale."  This  brings  the  tax  laws  up  to 
1843.  Harr.  Comp.  1843,  pp.  27,  45,  100,  160,  275,  333, 
420,  452,  475. 

In  1837  was  pa,st<ed  the  first  general  law  that  required  a  list 
of  taxable  property  to  be  made  for  the  taxation  "  for  township 
and  county  piir[)oses."  This  list,  prcscribtHl  in  this  statute,  cor- 
res|K)nds  precisely  with  the  list  prescribed  in  the  a<^t  of  1801 
for  "state"  purposes;  thereby  creating  a  harmony  in  the 
taxation  of  properly  for  all  purposes.  The  language  of  this 
act,  as  to  fisheries:  "All  fisheries  where  fish  are  «iught  for 
sale,"  pa-sse<l  March  15th,  1837.     Harr.  Comp.  p.  IGO. 

In  tax  act  for  1844,  to  raise  $40,000,  the  fishery  item  is: 
"All  fisheries  where  fish  are  caught  for  sale,  any  sum,"  &c. 
Pamph.  L.  1844,  p.  259.     In  tax  act,  1845,  to  raise  $40,000, 
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same  as  1844.  Pamph.  L.,  p.  267.  Tax  act  of  1846,  to 
raise  $40,000,  same  as  1844.  Pamph.  L  ,  p.  158.  Tax  act 
of  1847,  to  raise  |20,000,  same  as  1844.  Pamph.  L.,  p.  177. 
Tax  act  of  1848,  for  county  and  township  purposes,  same  as 
1847.  Pamph.  L.,  p.  227.  This  is  a  general  act,  entitled 
"An  act  respecting  taxes  for  county  and  township  purposes," 
and  enacts  that  for  such  purposes  the  assessors  "  shall  assess 
and  rate  the  same  persons,  articles,  and  in  the  same  manner 
*  *  *  specified  in  the  act  approved  March  4th, 
1847,"  to  raise  a  tax  for  $20,000;  by  which  act  "all  fisheries 
where  fish  are  caught  for  sale,"  are  taxed,  &c.  The  tax  for 
1848  was  under  this  act,  which,  unlike  the  yearly  tax  acts, 
has  not  list  of  rates  to  it. 

The  tax  for  1849  was  therefore  assessed,  levied  and  raised 
under  the  act  of  March  9th,  1848,  as  prescribed  by  the  act 
of  March  4th,  1847.  Pamph.  L.  1847,  p.  177;  Id.  1848,^. 
227.     The  tax  for  1850  was  the  same. 

By  a  supplement  to  the  "Act  concerning  taxes,"  it  was 
enacted  that  in  the  future  "  a  poll  tax  of  fifty  cents  should  be 
assessed  "  upon  every  white  male  inhabitant  of  this  state  of  the 
age  of  ■*  twenty-one  years  and  upwards ; "  and  that  all  real 
estate  and  personal  estate  should  be  assessed  according  to  its 
actual  value;  and  "that  the  term  'real  estate,'  as  used  in  this 
act,  shall  be  construed  to  include  all  lands,  &c.,  and  all  mines, 
quarries  and  all  fisheries."  Taxes  for  1851  were  assessed  under 
this  act.  This  act  treats  all  fisheries  as  real  estate,  and  as 
such  subject  to  taxation  in  the  hands  of  the  owner.  Pamph. 
L.  1851,  p.  271. 

The  above  supplement  to  "Act  concerning  taxes,"  passed  in 
1851,  wa«  repealed  by  a  further  supplement  as  a  substitute 
for  it,  approved  March  5th,  1853.  The  poll  tax  of  fifty  cents, 
and  the  tax  on  "fisheries"  were  continued  in  substantially  the 
'^sarae  words  as  the  act  of  1851.  Under  this  supplement  the 
tax  on  "fisheries"  was  continued.  Paviph.  L.  1853,  pp. 
326-332. 

Under  the  act  of  1854  the  tax  on  fisheries  was  specifically 
continued,  to  wit,  that  the  term  "  real  estate  "  should  be  con- 
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strued  to  mean  "all  mines,  quarries  and  fisheries."  Under 
this  art  of  1851  fisheries  were  taxed  as  real  estate.  Pamph. 
L.  1854,;//).  296-301. 

Under  this  net  of  1854  the  fisiu?ries  were  annually  taxed  in 
the  years  of  1855,  1856,  1857,  1858,  1859,  1860,  1861,  1862, 
1863,  1864  and  in  1865;  and  in  1866  a  further  supplement 
to  the  "  Act  concerning  taxes,"  which  iiicreasetl  the  |K)1I  tax 
to  $1,  exempting  "  volunteers  and  .sailors  in  the  armies  of  the 
United  States;"  but  the  taxes  on  "mines,  quarries  and  fish- 
eries "  were  continued  to  be  taxed  as  real  estate.  Rev.,  p.  1 150, 
passed  April  11th,  1866. 

Under  the  supplement  of  April  11th,  1866,  (still  in  force), 
the  annual  taxation  on  fisheries  has  been  continuous  from 
1866  to  1884.     Rev.,  p.  1150. 

The  above  acts  show  that  the  legislature  of  New  Jersey,  by 
and  under  the  specific  acts  referred  to,  annually  taxed  the 
Delaware  fisheries  as  private  property  of  the  holders  thereof 
from  1779  to  1884 — a  period  of  one  hundred  and  six  years, 
continuously. 

No  stronger  or  more  convincing  evidence  of  the  state's  rec- 
ognition of  the  right  of  private  property  in  the  fisheries  on 
Delaware  river  could  be  adduced.  For  more  than  a  centurv 
the  owners  of  this  species  of  property  have  contributed  to  the 
annual  revenues,  and  the  state,  by  its  taxation  of  these  fisher- 
it'S,  intended  to  and  diil  recognize  a  right  of  private  projierty 
in  the  owners  of  fisheries  on  Delaware  river. 

It  has  been  repeatedly  held  that  the  state's  land  on  the 
shore  in  front  of  a  riparian  owner  cannot  be  as.se.sscxl  to  such 
riparian  owner  and  taxed  as  his  property.  Although  he  hag, 
as  such  owner,  a  license  to  enter  upon  and  reclaim  state's 
land  in  front  of  him,  altliough  his  adjacency  to  the  shore  and 
rights  as  licensee  greatly  enhance  the  value  of  his  property, 
yet,  until  he  executes  the  liceuse  by  reclamation  of  shore,  or 
takes  a  grant  of  state's  title  to  shore,  he  rannot  l)e  taxwi  in 
respect  to  a  pro{)erty  right  in  the  shore. 

In  State  v.  Jersey  City,  where  the  question  was  as  to  taxa- 
bility of  land  lying  below  high-water  mark,  unreclaimed  and 
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unimproved,  it  was  held  that  such  land  belonged  to  the  state, 
and  if  separately  assessed  or  taxed  the  assessment  was  illegal. 
1  Butcher  325. 

The  doctrine  of  this  case  is  approved  of  in  Court  of  Errors. 
Stevens  v.  R.  R,  5  Vroom  546 ;  N.  Y.,  L.  E.  &  W.  R.  R.,  14 
Vroom  632. 

In  the  Supreme  Court,  {Slate,  Winant,  pros.^  v.  Jersey  Oityy 
13  Vroom  349,)  the  court  held  that  land  on  tide- water,  below 
high-water  mark,  entirely  separate  from  fast  laud,  the  title 
being  in  the  state,  cannot  be  assessed  for  taxes-. 

The  courts  of  the  state  having  thus  carefully  guarded  its 
rights  in  the  shore  before  license  executed,  or  grant  made,  the 
legislature  could  not  have  been  insensible  to  the  effect  of  legis- 
lative dealing  such  as  this  with  Delaware  fisheries  as  taxable 
property  of  citizens.  It  cannot  be  disputed  that  this  policy 
of  taxation  of  fisheries  was  part  of  the  settled  policy  of  the 
state,  and  was  intended  to  remove,  and  did  remove,  all  dis- 
tinctions between  several  fisheries  and  other  real  estate  as  to 
susceptibility  for  private  ownership,  which  might  otherwise 
have  been  asserted  in  respect  to  several  fisheries  annexed  to  the 
shore  of  Delaware  river. 

c.  Laws  of  New  Jersey  (other  than  tax  laws)  protecting  and 
recognizing  property  in  fisheries  on  the  Delaware  river. 

An  act  to  regulate  the  fisheries  and  to  prevent  the  obstruc- 
tion of  the  navigation  in  the  river  Delaware.  Passed  Decem- 
ber 24th,  1784.     Referred  to  as  repealed.     Fat.  L.,  j3.  418, 

Amendment  to  above  act,  passed  November  23d,  17!:5. 
Referred  to  as  repealed.     Pat.  L.,  p.  418. 

Amendment  to  first-named  act,  passed  November  25th, 
1790.     Referred  to  as  repealed.     Pat.  L.,  p.  418. 

Act  to  revive  and  continue  first-named  act,  passed  March 
11th,  1796.     Referred  to  as  repealed.     Pat.  L.,  p.  418. 

Act  to  regulate  certain  fisheries  in  river  Delaware,  passed 
June  13th,  1799.     Pat.  L.,  p.  416. 

Section  1.  Appointing  commissioners  with  power  to  license 
erection  of  weir  or  fishing  dam  [by  consent  of  owner  of  adjoin- 
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ing  land),  between  falls  of  Trenton  and  roouth  of  Machaco- 
mack  river,  for  terra  not  exceeding  five  years. 

Section  2.  Two  hundred  feet  to  l>e  left  for  navigation. 

Section  4.  Penalty  for  erecting  dam  without  license,  &c., 
$40  and  costa,  to  go  to  any  informer. 

Section  6.  Penalty  to  common  informer  if  overseer  refuse. 

Section  8.  Penalty  to  common  informer  for  resistance. 

Section  9.  Recites  agreement  that  New  Jersey  and  Penn- 
sylvania should  have  exclusive  right  to  protect  and  guard 
shore  fisheries,  &c.,  and  enacts  penalty  on  ve^feel  which  shall, 
in  shad  season,  anchor  on  fishing  ground  and  not  remove  on 
request  by  owner  or  occupier  of  fishery,  or  wilfully  run 
ashore  on  fishing  ground,  of  $G0  and  costs,  to  l>e  recovered 
by  owner  or  occupier. 

Section  10.  Nothing  in  this  act  to  alter  the  agreement 
l)etween  New  Jersey  and  Pennsylvania. 

S<'Ction  14.  Repealer  of  acts  of  December  24tli,  1784; 
November  23d,  1785;  November  25th,  1790;  March  11th, 
1796.  It  is  to  be  observed  that  in  that  part  of  above  act, 
imposing  a  penalty  for  breach  of  the  law  between  Trenton 
falls  and  Machacomack  river,  where  there  are  no  shore  fish- 
eries, penalties  go  to  common  informer,  but  those  penalties 
imposed  for  intrusion  on  shore  fisheries  go  to  the  owner  or 
occupier,  obviously  iuteflding  that  the  public  at  large  were 
interested  in  enforcing  and  protecting  the  common  right  of 
fishery  above  Trenton  falls,  but  that  the  owner  of  the  shore 
fishery  was  to  be  expected  to  care  for  his  own  property  and  to 
receive  protection  by  the  penalty  (not  excluding  his  action  for 
damages),  for  any  intrusion  on  his  rights. 

An  act  to  regulate  the  fisheries  in  the  river  Delaware  and 
for  other  purposes.  Passed  November  26tli,  1808.  Bloovxf. 
L.,  p.  204  ;  Rev.  L.,  p.  541.  Section  1  fixes  hours  for  fishing 
and  penalty;  section  2  limits  end  of  season  and  penalty; 
section  3  defines  a  jmol  as  fishing  place;  section  4  forfeits  net 
for  breach  of  statute. 

Section  10.  That  if  any  person  whoever  shall  cast  or  lay 
out  any  seine  into  Delaware  river,  within  jurisdiction  of  this 
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state,  beyond  the  right  angle  of  the  shore,  and  where  his  line 
strikes  the  river  at  low-water  mark  agoing  out,  &c.,  &c.,  or 
coming  in — except  by  unavoidable  accident — penalty  $25,  to 
be  paid  to  the  person  against  whose  land  such  trespass  shall 
be  committed ;  recites  agreement  with  Pennsylvania  to  pro- 
tect and  guard.     Therefore, 

Section  11.  If  ship,  during  season,  anchor  on  any  fishing 
ground  where  shad  are  usually  taken,  and  shall  not  be  imme- 
diately removed  from  said  fishing  ground,  if  such  removal 
can  be  done  witli  safety,  on  application  for  that  purpose  by 
the  owner  or  occupier  of  such  fishery;  or  if  such  ship  be  wil- 
fully run  ashore  on  any  such  fishing  ground,  penalty  $60, 
with  costs,  to  be  recovered  by  said  owner  or  occupier. 

Section  12.  Relates  to  similar  Pennsylvania  law,  which 
passed  February  23d,  1809.     Elm.  Big.,  p.  200. 

Section  13.  Repeals  act  to  regulate  Delaware  river  fisheries, 
passed  June  15th,  1799,  and  all  other  acts  heretofore  passed 
relative  thereto. 

A  further  supplement  to  act  to  regulate  the  fisheries  in  the 
Delaware  of  1808.     Passed  February  9th,  1819. 

Section  1.  Wherever  fishery  on  Delaware  river  is  occupied, 
owner  or  tenant,  or  person  appointed  by  owner,  shall  give 
bond  to  clerk  of  county  in  which  fishery  is  situated  in  $300 
to  pay  fines  for  breach  of  the  law,  &c.,  and  give  description 
of  fishery  pool,  in  writing,  name  of  township,  number  of  men 
employed,  &c.,  land,  description,  &c.,  to  be  filed,  &c.  If  any 
person  shall  fish  without  entering  his  fishery  forfeits  $100 
and  costs,  to  common  informer,  and  if  any  person  fish  at  a 
fishery  entered  as  aforesaid,  without  permission  from  him 
entering  the  same,  shall  forfeit  $200  and  costs,  to  be  recov- 
ered by  him  who  entered  the  same. 

Section  2.  All  penalties  in  this  act — an  act  of  1808 — except 
penalty  of  $200  above  named,  to  go  one-half  to  state  and  one- 
half  to  informer. 

Section  3.  Suit  for  penalties  may  be  by  warrant  or  sum- 
mons. 

Section  4.  Repealer  of  all  acts  within  the  purview  of  this 
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act,  but  not  to  take  effect  till  Pennsylvania  legislature  enacts 
it.  Observe,  when  owner  fails  to  enter  his  fishery  and  give 
bond,  common  informer  recovers  penalty;  when  any  person 
fishes  within  bounds  of  a  fishery  that  the  owner  enters,  the 
owner  recovers  the  penalty  for  himself. 

Act  to  regulate  fisheries  on  islands  and  bars  in  the  river 
Delaware.     Piussed  February  15th,  1819.     Rev.  L.,p.  659. 

Whereas,  there  have  been  ditficulties  between  owners  and 
(X5cupiers  of  certain  fisheries  on  islands  and  bars  in  Delaware 
river,  and  others  occupying  fisheries  contiguous  thereto  on 
shores  of  said  river,  because  limits  of  fisheries  are  not  de- 
fined, &c. 

Section  1.  From  passage  of  this  act  right  of  fishery  on  all 
islands'  and  bars  in  Delaware  river,  within  jurisdiction  of  New 
Jersey,  shall  be  bounded  by  lines  drawn  from  extreme  upper 
and  lower  points  of  said  islands  and  bars,  at  right  angles  to 
their  general  course  and  bearing.  Penalty  of  $50  if  owner  of 
island  or  bar  fishery  lays  out  or  swings  net  beyond  said  limits, 
to  be  recovered  by  the  person  whose  fishery  or  right  of  fishery 
shall  be  trespassed  on ;  provided  owner  may  so  lay  out  where 
there  is  no  other  fishery  adjoining  him;  provided  this  act 
takes  effect  when  Pennsylvania  legislature  shall  enact  it.  Ap- 
proved by  Pennsylvania  legislature,  March  27th,  1820. 

A  further  supplement  to  act  to  regulate  the  fisheries  on 
river  Delaware  of  1808,  passed  November  28th,  1822. 

Section  1.  Prohibits  fishing  from  sunset  on- Saturday  till 
sunrise  on  Sunday.  Penalty  $250  and  costs.  But  above 
tide-water  owners  or  occupiers  of  eddy  fisheries  may  begin  at 
twelve  o'clock  Saturday  night.  Approved  by  Pennsylvania, 
•  January  29th,  1823,  except  proviso  to  section  1.  3  Nix.  Dig. 
316. 

Section  2.  Regulates  how  many  seines  may  be  drawn  per 
day  in  one  pool  or  fishing  place.  This  is  the  word  used  by 
Faunce  to  devise  his  fishery  in  his  will. 

Section  3.  Regulates  size  of  mesh  in  certain  places  and 
times. 
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Section  4.  Owner  or  possessor  of  every  fishery  upon  the 
river  Delaware,  his  tenant  or  agent,  shall  file  bond  for  fines, 
&c.,  and  description  of  pool  and  extent  thereof,  &c.  Penalty 
of  fine  may  be  recovered  on  the  bond,  &c.  If  any  person 
shall  fish  in  bounds  of  pool  without  written  permission  of 
owner,  possessor,  &c.,  then  owner,  possessor  &c.,  may  recover 
$250  and  costs,  from  trespasser. 

Section  5.  Penalty  for  fishing  between  April  1st  and  July 
1st,  without  entering  bond,  &c.,  at  any  place  than  that  named 
in  description,  $250  and  costs. 

Section  6.  Any  owner  of  any  shore  on  Delaware  river 
having  entered  the  same  as  a  fishery,  below  Trenton  bridge, 
and  given  bond,  &c.,  may  fish  in  bounds  thereof,  prescribing 
size  of  mesh  and  net. 

Section  7.  Penalty,  $250,  for  omission  to  observe  above 
section  6. 

Section  9.  Penalty  of  $100  and  costs,  on  constable,  if  he 
shirk  duty. 

Section  15.  All  penalties,  except  those  given  to  party 
aggrieved  (who  was  the  owner  or  occupier),  to  go  one-half  to 
prosecutor  and  one-half  to  county  in  which  offence  committed. 

Section  16.  Repealer  of  previous  acts  so  far  as  contrary  to 
this  act.     Provided  no  rights  vested  to  be  affected. 

A  supplement  to  act  of  1808,  passed  March  12th,  1852. 
Pamph.  L.  1852,  p.  212. 

Section  1.  No  gill-net  fisher,  inhabitant  of  Pennsylvania  or 
New  Jersey,  shall  be  subject  to  penalty  for  gill-net  fishing  in 
the  Delaware  river  unless  he  shall  fish  in  some  pool  or  fishing 
place  entered  as  such  according  to  law ;  provided,  that  any 
person  so  fishing,  except  as  to  the  entering  of  the  place  fished . 
by  him  as  his  fishery,  shall  in  all  other  respects  conform  to 
the  laws  regulating  fisheries  in  said  river;  "and  provided, 
further,  that  nothing  in  this  act  shall  be  construed  to  impair 
the  right  of  the  owner  of  any  shore  upon  said  river  to  the 
exclusive  enjoyments  of  his  fishery  annexed  thereto,  upon 
entering  the  same  as  a  fishery  as  aforesaid." 

Section  3.  Act   to  take  effect  as  to  such    parts  hereof  as 
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Pennsylvania  legislature  may  approve.  Approved,  Pennsyl- 
vania, April   15th,  1852. 

An  act  extending  the  eharifrs  of  the  owners  of  certain  fish- 
eries.    Painph.  L.  1870,  p.  209. 

Section  1.  "That  all  acts  for  the  incorporation  of  the 
owners  of  certain  fisheries  in  any  township  of  this  state, 
which,  according  to  the  terms  of  their  charters  will  expire," 
etc.,  &c.,  are  hereby  extended  for  twenty  years,  &c. 

An  act  for  the  further  protection  of  fisheries.  Pamph.  L. 
1879,  JO.  255. 

Section  1.  "In  any  county  of  this  state  wherein  any  fishery 
is  located,  the  fish  commissioner  may,  on  apj)lication  of  any 
owner,  leasee  or  lessees  of  such  fishery,  designate  a  suitable 
person  to  act  as  deputy  fish  warden,"  &c.,  &c. 

This  line  of  legislation,  uninterrupted  for  a  century,  shows 
conclusively  a  legislative  recognition  and  protection  of  several 
fisheries  on  the  Delaware  river  as  j)rivate  property.  Cobb  v. 
Davenport,  3  Vroom  383,  was  suit  by  owner  of  Green  pond 
(a  fresh-water  lake)  to  maintain  his  exclusive  right  of  fishery 
under  a  warrant  from  proprietors.  Question  was  raised  as  to 
legislative  recognition  of  private  ownership  in  Green  pond. 
In  the  charter  by  New  Jersey  legislature  of  the  Morris 
Canal  Company  [Pnmpjh.  L.  1824,  p.  165,)  occur  these  words : 
"All  loss  and  damages  to  the  owners  of  said  ponds  or  the 
lands  flowed  *  *  *  i)eing  j)aid    for  agreeably 

to  the  provisions  of  this  act."  The  use  of  these  words  was 
held  by  Depue,  J.,  to  be  so  conclusively  a  recognition  of  pri- 
vate ownership  in  the  shore  and  bed  of  Green  pond  as  to 
render  further  research  superfluous. 

This  was  the  determination  of  the  Supreme  Court  u|X)n  a 
legislative  recognition  made  pari  passu  while  granting  a 
charter  for  a  canal  company.  How  much  more  force  must  be 
given  to  recognitions  using  the  same  words,  running  through 
an  uninterrupted  course  of  more  than  one  hundred  years, 
made  by  the  state  as  a  free  and  inde|)endent  sovereignty, 
entering  into  a  treaty  with  another  state  in  regard  to  the 
protection,  as  private  property,  of  the  Delaware  fisheries,  and 
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by  legislative  action  directed  iu  terms  to  the  regulation  and 
protection  of  these  fisheries  in  the  Delaware  river  in  which 
private  property  is  recognized. 

d.  The  decisions  of  the  courts  of  New  Jersey,  which  recog- 
nize ownership,  in  hands  of  private  persons,  of  several  fisheries 
in  navigable  rivers,  are  : 

Post  V.  Munn,  1  South.  61.  Munn  owned  a  shad  fishery 
and  net  on  the  Passaic  river.  While  his  net  was  out  in 
the  river.  Post,  who  was  navigating  that  part,  ran  through 
the  net.  There  was  evidence  of  design.  Court,  Southard,  J., 
states  as  a  fact  that  "  the  net  and  the  right  of  the  fishery 
belonged  exclusively  to  the  plaintiff,"  and  held  that  plaintiff 
could  recover  not  alone  for  mere  tearing  of  the  net,  but  also 
for  losing  the  use  of  it — "  the  value  of  that  use  depends  on 
the  run  of  the  shad."  Kirkpatrick,  C.  J.,  says:  "  Munn  was 
the  owner  of  a  fishery,  and  had  a  right  to  fish  at  a  certain 
place  in  said  river.  Same  principle  is  maintained  in  Cobb  v. 
Bennett,  61  Penna.  8t. 

Arnold  v.  Mundy,  1  Halst.  1,  Action  of  trespass  for 
entering  on  plaintiff's  oyster-bed  at  mouth  of  Raritan  river 
below  ordinary  low-water  mark  (page  2),  and  taking  oysters 
there  planted.  Plaintiff  owned  a  farm  on  the  Raritan  ex- 
tending to  bank  of  the  river.  His  grantor  had  staked  off 
part  of  the  bed  when  he  was  in  possession  twenty  years  and 
more  before,  but  his  right  was  disputed  by  the  people.  Plain- 
tiff in  1818  located  the  bed  by  warrant  from  East  Jersey 
proprietors.  Defendant  entered  and  took,  oysters.  Held, 
Kirkpatrick,  C.  J.,  that  the  title  to  land  under  navigable 
rivers,  where  tide  ebbs  and  flows,  is  in  the  state ;  that  the  sov- 
ereign power  held  this  title  in  trust  for  the  use  of  the  public, 
and  that  "  the  sovereign  power  itself,  therefore,  cannot  con- 
sistently with  the  ])rinciple8  of  the  law  of  nature,  and  the 
oonstitution  of  a  well-ordered  society,  make  a  direct  and  abso- 
lute grant  of  the  waters  of  the  state,  divesting  all  citizens  of 
their  common  right."  No  specific  reference  is  made  in  tlie 
opinion  of  either  Kirkpatrick  or  Rossell  to  Delaware  river 
fisheries.     Stockton,  of  counsel  with  plaintiff,  says  "  shad  fish- 
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eries  of  iratneDse  value  have  been  transmitted  from  father  to 
son  time  out  of  mind,"  and  that  "  |>roj>er(y  in  them  has  been 
admitted  by  the  legislature  in  all  their  acts  taxing  and  regu- 
lating them." 

George  Wood,  (j£  counsel  for  i.lefendant,  (page  37,)  declares 
that  "the  doctrine  above  contcndt'd  for  [referring  to  his 
brief,  which  was  accepted  as  the  law  of  the  case],  does  not 
interfere  with  the  fisheries  on  the  Delaware,  where  the  owners 
possess  the  exclusive  right  of  haul  n|)()n  the  adjacent  shores." 

Green,  C.  J.,  in  Goiigh  v.  Bell,  2  Zab.  459,  declares  the 
doctrine  of  Kirkpatrick,C.  J.,  to  be  too  broad,  and  asserted 
the  right  of  the  legislature  to  appropriate  the  lands  covered  by 
water  tp  individual  enjoyment,  to  exclusion  of  common  right 
of  fishery. 

Martin  v.  Waddell  in  United  States  Supreme  Court  on 
error  from  Circuit  Court  of  Unitetl  States  in  New  Jersey), 
16  Pet.  267-387.  Ejectment  by  Waddell,  plaintiff  below, 
for  lands  (an  oyster  fishery)  beneath  navigable  waters  of  Rari- 
tan  river,  where  tide  ebbs  and  flows.  Not  shown  whether 
between  high  and  low-water  mark  or  below  low-water  mark. 
See  Green,  C.  J.,  2  Zab.  456,  and  Carpenter,  J.,  in  4  Haht. 
Ch.  724. 

Plaintiff'  claimed  by  virtue  of  survey  under  proprietors 
made  in  1834;  defendant  claimed  under  act  of  legislature 
passed  in  1824,  and  supplement  of  the  same  year.  Held, 
Taney,  C.  J.,  that  Arnold  v.  Mundy  was  conclusive  as  to 
right  of  the  state  as  a  sovereign  to  the  soil  under  navigable 
rivers  and  the  fisheries  therein  ;  and  that  inde|)endenily  nf 
Arnold  v.  Mundy  the  court  is  of  opinion  that  the  proprietors 
were  not  entitle<l  to  the  right  of  fishing,  &c.,  in  navigable 
tide-waters.  In  the  brief  of  George  Woml,  leading  counsel 
for  the  plaintill  in  error,  page  387,  (16  Pel.,)  he  says:  "  In 
all  the  public  waters  of  the  state  [New  Jei-sey]  they  have  two 
kinds  of  fisheries— common  fisheries,  and  private  or  shore 
fisheries,  belonging  to  the  riparian  owner.  The  latter  is  con- 
fined to  those  kinds  of  fish  which  were  usually  taken  by  haul- 
ing the  net  upon  the  shore,  and  are  called  shore  fisheries.     By 
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long  usage  these  kinds  of  fisheries  have  grown  into  private 
riglits  belonging  to  the  riparian  owner,  and  have  been  recog- 
nized by  repeated  legislative  acts.  Bennett  v.  Boggs,  1  Baldw. 
70.  Those  common  fisheries  and  riparian  several  fisheries 
are  all  incompatible  with  the  claims  of  the  proprietors,  who, 
under  such  claims,  would  have  had  several  fisheries  in  all  the 
rivers  and  disposed  of  them  to  their  grantees." 

Gmigh  v.  Bell,  2  Zah.  440,  in  Supreme  Court,  3  Zah.  624, 
on  error,  established  the  existence  of  a  local  common  law 
under  which  a  riparian  proprietor  could  and  did  claim  and 
enjoy  an  exclusive  right  of  several  fishery  in  the  waters  and 
annexed  to  the  shores  of  Delaware  river.  All  the  judges 
agreed  substantially  upon  this  proposition.  Green,  C.  J.,  in 
his  opinion  in  Supreme  Court,  which  the  majority  of  Court  of 
Errors  affirmed,  shows  the  origin,  growth  and  recognition  of 
this  common  law  by  legislative  sanction,  judicial  approval 
and  universal  conduct  among  the  people  of  West  Jersey. 
Read  2  Zah.  462-464.  The  learned  Chief  Justice  clearly 
shows,  by  the  decisions  of  the  courts  and  by  the  laws  of  the 
state,  that  shore  fisheries  on  Delaware  river  are  recognized  as 
and  have  all  the  incidents  of  private  property. 

On  page  462,  in  speaking  of  shore  fisheries  and  the  rights 
of  the  owners  therein,  he  says :  "  Such  repeated  and  unequivo- 
cal legislative  recognitions  of  a  right,  furnish  proof  of  its 
existence  which  cannot  be  disregarded."  In  support  of  this 
he  cites  Griff.  L.  R.  1290,  note  1,  this  note  giving  a  history 
of  the  Delaware  river  tide-water  fisheries  (Bispham  v.  Rice), 
not  elsewhere  reported,  and  which  was  an  action  of  ejectment 
to  recover  a  shad  fishery  on  the  Delaware  river  just  above 
Camden.  This  case  was  tried  soon  after  Arnold  v.  Mundy, 
and  most  of  the  counsel  in  that  cause  were  in  this.  "No 
doubt  was  intimated  by  any  one  of  the  counsel  on  either  side 
as  to  title  to  fishery  in  either  party  by  reason  of  paramount 
title  of  the  state."  He  also  cites  Bennett  v.  Boggs,  Baldw.  60. 
After  showing  that  the  property  rights  of  the  owners  of  shore 
fisheries  on  Delaware  river  do  not  depend  upon  any  statute 
conferring  the  right,  because  the  earliest  statutes  recognize  the 
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title  of  the  riparian  proprietor  as  a  pre-existing  right;  and 
after  showing  that  they  could  not  be  maintained  by  prescrip- 
tion nor  reconciled  with  the  principles  of  the  common  law  of 
England,  he  says:  "The  right  of  riparian  proprietors  U)  an 
exclusive  right  of  fishery  in  the  tide-waters  of  New  Jersey  in 
front  of  their  land,  must  rest,  it  is  apprehended,  in  custom  or 
local  usage  variant  from  tlie  common  law.  There  is,  then,  I 
think,  unquestionably  in  New  Jersey,  a  local  common  law 
affecting  title  of  riparian  proprietors  upon  tide- waters,  and 
conferring  upon  them  rights  and  privileges  unknown  to  the 
common  law  of  England.          *  *          *          It  remains  to 

inquire  whether  this  extension  of  the  right  of  riparian  pro- 
prietors in  derogation  of  principles  of  common  law  is  limited 
to  the  right  of  fishery,  or  whether  it  extends  beyond  it." 

Stale  V.  Jersey  City,  1  Butcher  527.  Tax  case.  Judge 
Elmer  recognizes  doctrine  of  Gough  v.  Bell,  that  riparian 
owners'  title  extends  to  and  stops  at  high-water  mark,  and 
ruled  that  lands  on  the  shore  (which  had  been  taxed  to 
the  plaintiff  in  certiorari)  were  not  liable  to  taxation  as  prop- 
erty of  a  citizen,  because  owned  by  the  state.  Judge  Elmer's 
language  quoted  with  approval  in  Stevens  v.  Paterson  R.  i?., 
5  Vroovi  546. 

Howell  V.  Robb,  3  HaM.  Ch.  17,  recognizes  title  of  owner 
of  shore  fishery  on  Delaware  river,  and  makes  partition  of  it 
as  real  estate. 

Steveiis  V.  Paterson  R  R.,  5  Vroom  533.  Beasley,  C.  J., 
page  545,  says :  "  The  true  doctrine  with  respect  to  this  local 
custom  [referring  to  Chief  Justice  Green's  opinion  in  Gough  v. 
Bell],  is  embodied  in  the  opinion  read  in  the  Supreme  Court  by 
Green,  C.  J.,"  and  adds  "  I  consider  the  existence  and  legality 
of  such  a  usage  to  be  res  adjadiccita  in  this  state." 

Attorney- General  v.  Delaware  and  Bound  Brook  R.  R.,  12 
C.  E.  Green  10.  Chancellor  Runyon  approves  and  quotes 
language  of  Green,  C.  J.,  in  Gough  v.  BeW,  where,  in  speaking 
of  legislative  recognition  of  Delaware  river  fisheries,  he  says  : 
"  Such  repeated  and  unequivocal  legislative  recognitions  of  a 
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right  furnish  proof  of  its  existence  which  cannot  be  disre- 
garded." 

As  illustrations  of  the  existence  of  a  local  common  law, 
applicable  to  other  cases,  reference  may  be  made  to  the  body 
of  law  regarding  meadows.  In  the  Peguest  River  Drainage 
case,  12  Vroom  75,  on  error,  Beasley,  C.  J.,  while  denying 
that  the  act  in  question  was  a  legitimate  use  of  the  legislative 
prerogative,  held  that  with  respect  to  its  general  scope  and 
operation  it  could  be  vindicated.  "  The  right,"  says  the 
learned  Chief  Justice,  "to  appoint  methods  for, drainage  of 
meadows  has  been  a  branch  of  legislation  tiiat  has  existed  in 
this  state  from  the  earliest  times,  and  has  been  so  frequently 
exercised  and  acknowledged  that  it  has  become  a  part  of  the 
local  common  law."  The  Chief  Justice's  statement  of  the 
law  above  quoted,  and  the  reasons  which  he  gives  to  support 
it,  (12  Vroom  179, 180),  ajiply  with  infinitely  stronger  force  to 
this  case  (Faunce  v.  Fitzgerald),  than  to  the  one  in  which 
they  are  use<l. 

So  also  in  Gough  v.  Bell,  (on  error),  3  Zab.  657.  The 
custom  or  local  common  law  of  this  state  allows  the  sheriff  to 
leave  goods  of  defendant  in  execution  in  the  defendant's  pos- 
session, instead  of  taking  them  into  his  own,  varying  in  this 
particular  from  the  common  law.  Same  recognition  of  local 
common  law  has  been  made  in  other  states. 

e.  Arnold  v.  Mundy,  1  Halst.  1,  declared  the  right  of  the 
state  between  high- water  and  low- water  mark  to  be  in  trust 
for  all  the  people,  and  not  to  be  absolutely  alienable  even  by 
the  sovereign  power. 

In  Gough  v.  Bell,  2  Zab.  459,  Green,  C.  J.,  says  the 
doctrine  of  Kirkpatrick,  C.  J.,  on  this  point  is  too  broadly 
stated,  and  intimates  that  the  legislature  may  by  grant  "  limit 
common  rights  or  appropriate  lands  covered  by  water  to  indi- 
vidual enjoyment." 

In  State  v.  Jersey  City,  1  Dutcher  527,  Mr.  Justice  Elmer 
says  the  state's  land  under  water  "  may  be  granted  by  the  state 
to  a  stranger  at  any  time  before  it  is  actually  reclaimed  and 
annexed  to  the  upland." 
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Stevens  v.  Paterson  R.  R.,  5  Vroom  533,  states  the  broad 
proposition  tliat  the  state  is  absolute  owner  of  the  shore  of 
all  tide-water  streams,  with  full  power  to  grant  without  com- 
pensation before  the  license  held  by  the  local  common  law  shall 
be  executed  and  the  land  reclaimed.  Woolley  v,  Campbell, 
8  Vroom  168;  8tat'>  v.  Jersey  City,  13  Vroom  350;  R.  R.  v. 
Yard,  14  Vroovi  630,  confirm  this  proposition. 

The  title  of  the  state  in  these  lands  being  thus  shown  to  be 
that  of  an  absolute  proprietor  and  not  that  of  a  trustee,  it  is 
subject  to  all  the  incidents  which  attach  to  the  ownership  of 
lands  in  hands  of  private  persons,  may  be  subject  to  easements, 
may  be  barred  by  statute  of  limitations.  Rev.,  p.  597,  §  20, 
*'  Limitations  of  ActioTis." 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  case  was  tried  below,  and  argued  here 
principally  upon  the  nature  and  quality  of  the  rights  which 
the  owners  of  lands  lying  on  the  Delaware  river  on  tide- water 
have  in  the  fisheries  in  front  of  their  lands.  The  legislative 
and  judicial  departments  of  the  government  have  from  an 
early  period  recognized  a  property  in  the  riparian  owners  in 
the  fisheries  adjacent  to  their  lands  lying  upon  the  tide- waters 
of  the  Delaware,  which  is  exclusive  of  the  common  right  of 
fishery  which  subsists  at  common  law  in  all  public  waters. 
What  the  nature  and  quality  of  this  property  is,  and  whether 
it  is  superior  to,  or  subordinate  to,  the  title  of  the  state  in 
lands  under  tide- waters,  need  not  be  decided  in  this  case. 
There  are  other  questions  to  be  disposed  of  before  that  question 
can  arise. 

A  preliminary  question  is  presented  whether  the  plaintiff 
has  such  a  grant  from  the  state  as  will  give  him  a  standing  to 
enable  him  to  set  up  the  rights  of  the  state  against  the  right 
of  Christian  Faunce  under  the  Whitall  deed.  He  could 
acquire  such  a  standing  only  in  virtue  of  a  grant  by  the  ripa- 
rian commissioners,  which  the  commissioners  were  empowered 
to  make  under  the  statutes  authorizing  them  to  grant  and 
convey  lands  of  the  state  under  water. 
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The  Wharf  act  of  1851  gave  to  the  lK)ards  of  chosen  free- 
holders of  the  several  counties  the  power  to  license  owners  of 
lands  situate  on  or  upon  tide-waters,  to  build  docks  or  wharves 
in  front  of  their  lands,  or  in  any  other  way  to  improve  the 
same.     Rev.,  p.  1240. 

The  Riparian  act  of  1869  conferred  on  the  riparian  com- 
missioners a  more  extensive  power  over  the  state's  lands  under 
tide  waters  than  was  conferred  upon  the  boards  of  chosen 
freeholders  by  the  Wharf  act  of  1851.  It  gave  the  riparian 
commissioners  power  to  make  grants  or  leases  of  the  state's 
lands  to  persons  other  than  riparian  owners.  Rev.,  p.  982,  § 
8.  But  the  privileges  of  riparian  owners  are  carefully  pre- 
served by  the  proviso  in  section  8,  "  that  no  grant  or  license 
shall  be  granted  to  any  other  than  a  riparian  proprietor,  until 
six  calendar  months  after  the  riparian  proprietor  shall  have 
been  personally  notified  in  writing  by  the  applicant  for  such 
grant  or  license,  and  shall  have  neglected  to  apply  for  the 
grant  or  license,  and  neglected  to  pay,  or  secure  to  be  paid, 
the  price  that  said  commissioners  shall  have  fixed,"  with  pro- 
visions for  the  mode  of  service  of  notice  on  minors,  corpora- 
tions and  non-residents. 

The  Riparian  act  of  1869  applies  only  to  the  tide-waters  of 
the  Hudson  river,  New  York  bay  and  the  Kill  von  Kull, 
lying  between  Enyard's  dock,  on  the  Kill  von  Kull,  and  the 
New  York  state  line.  That  such  is  the  entire  scope  of  the  act 
is  clear  from  its  provisions.  The  act  of  April  11  th,  1864,  to 
which  the  Riparian  act  of  1869  is  a  supplement,  provided  for 
the  appointment  of  commissioners  to  cause  surveys  to  be  made 
of  the  "  lands  lying  under  the  waters  of  the  bay  of  New  York 
and  of  the  Hudson  river,  and  of  the  lands  adjacent  thereto ; 
the  Kill  von  Kull,  Newark  bay,  Arthur's  Kill,  Raritan  bay, 
and  the  lands  lying  under  the  water  of  the  Delaware  river 
opposite    to  the  county  of  Philadelphia,  *  *  * 

and  to  fix  and  establish  an  exterior  line  in  said  bays  and 
rivers  beyond  which  no  pier,  wharf,  bulkhead,  erection  or 
permanent  obstruction  of  any  kind  should  be  permitted  to 
lie  made,  and  to  report  to  the  next  legislature,  on  or  before 
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the  1st  day  of  February  then  next,  *  *  *  ^u^j 
to  have  prepared,  and  submit  with  their  report,  maps  of 
said  land  exhibiting  the  exterior  line  fixed  and  established 
by  them  in  said  bays  and  rivers."  Bev.,  p.  981.  The 
commissioners  made  their  report,  dated  February  1st,  1865, 
but  no  action  was  taken  upon  their  report  until  the  supple- 
ment of  1 869  was  passed.  By  the  first  section  of  the  latter 
act  the  bulkhead  line,  or  lines  of  solid  filling,  and  the  pier 
lines  in  the  tide-waters  of  the  Hudson  river,  New  York  bay 
and  Kill  von  Kull,  lying  between  Enyard's  dock,  on  the  Kill 
von  Kull,  and  the  New  York  state  line,  so  far  as  they  had 
been  recommended  and  reported  to  the  legislature  by  the 
commissioners,  were  adopted  and  declared  to  be  fixed  and 
established  as  the  exterior  bulkhead  and  pier  lines  between 
the  points  above  named.  No  action  was  taken  by  the  legisla- 
lature  adopting  exterior  lines  elsewhere.  The  second  section 
provided  that  it  shall  not  be  lawful  to  fill  in  with  earth,  stones 
or  other  solid  material  in  the  tide-waters  of  the  Hudson 
river,  New  York  bay  and  Kill  von  Kull  beyond  the  bulk- 
head line,  or  lines  of  solid  filling,  by  this  act  adopted,  fixed 
and  established,  laid  down  and  exhibited  on  the  aforesaid 
maps,  and  that  it  should  not  be  lawful  to  erect  or  maintain 
any  pier  or  other  structure  exterior  to  the  said  bulkhead  line, 
or  lines  of  solid  filling,  in  any  place  or  places  where  no  exte- 
rior line  for  piers  is  reported  or  indicated  by  said  maps  on  the 
Hudson  river.  New  York  bay  and  Kill  von  Kull.  By  the 
third  section  the  Wharf  act  of  1851  was  repealed  as  to  the 
tide-waters  of  the  Hudson  river.  New  York  bay  and  Kill  von 
Kull.  Elsewhere  the  Wharf  act  was  left  in  force.  The  fourth 
section  gave  the  commissioners  authority  to  give  to  any  per- 
son or  corporation  who,  by  any  legislative  act,  was  a  grantee 
or  licensee  of  lands  under  water,  or  had  power  or  authority  to 
acquire  such  lands,  a  paper  in  the  name  of  the  State  of  New 
Jersey,  conveying  s\ir\\  lands,  capable  of  being  acknowledged 
and  recorded,  with  a  proviso  that  the  commissioners  should 
in  no  case  grant  lands  under  water  beyond  the  exterior  lines 
by  said  act  established,  or  thereafter  to  be  established  by  leg- 
VoL.  xvir.  38 
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islative  authority.  The  eighth  section,  which  has  already 
been  referred  to,  and  is  the  only  remaining  section  conferring 
on  the  commissioners  power  to  grant  lands  of  the  state  under 
water,  makes  such  grants  subject  to  the  regulations  and  pro- 
visions of  the  first  and  second  sections  of  the  act — that  is,  to 
the  bulkhead  line,  and  lines  of  solid  filling,  in  the  Hudson 
river.  New  York  bay  and  Kill  von  Kull,  established  by  said 
sections ;  and  in  the  proviso,  with  respect  to  notice  to  non-resi- 
dent riparian  owners,  the  notice  is  required  to  be  published  in 
a  daily  newspaper  published  in  Hudson  county,  apd  also  in  a 
daily  newspaper  published  in  New  York  city. 

The  provisions  of  the  act  of  1869  are  wholly  inapplicable 
to  lands  of  the  state  under  water  elsewhere  than  within  the 
limits  designated  in  the  act.  Provision  was  made  for  grants 
of  the  state's  lands  under  tide- waters  by  the  riparian  commis- 
sioners elsewhere  than  within  the  territory  named  in  the  act 
of  1869,  by  an  act  passed  March  21st,  1871,  which  provided 
that  any  riparian  owner  of  lands  on  tide-waters  in  the  state 
might  apply  to  the  riparian  commissioners  for  a  lease,  grant 
or  conveyance  of  lands  under  water  in  front  of  his  lands,  and 
the  commissioners  were  authorized  to  make  such  lease,  grant 
or  conveyance,  to  be  executed  as  directed  by  the  act  of  1869, 
which  should  vest  in  the  lessee  or  grantee  all  the  right  of  the 
state  in  such  lands,  with  proviso  that  nothing  in  the  act 
should  interfere  with  the  prior  acts  as  to  the  waters  of  the 
Hudson  river,  New  York  bay  or  Kill  von  Kull,  easterly  to 
Enyard's  dock.     Rev.,  p.  985. 

The  power  of  the  riparian  commissioners  to  make  grants  of 
the  state's  lands  under  water,  under  the  act  of  1871,  is  more 
restricted  than  it  is  under  the  act  of  1869.  Under  the  act  of 
1871  no  one  but  a  riparian  owner  can  apply,  and  a  grant  by 
the  commissioners  to  any  one  else  would  be  ultra  vires.  In 
this  respect  the  act  of  1871  is  analogous  to  the  Wharf  act  of 
1851.  The  words,  "owner  of  lands  situate  along  or  upon 
tide-waters,"  in  the  act  of  1851,  and  "riparian  owner,"  in  the 
aft  of  1871,  are  identical  in  meaning. 

In  State  v.  Brovm,  3  Butcher  13,  a  construction  of  the 
act  of  1851   was   made  by  the  Supreme  Court,  which  ap- 
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•plies  to  the  act  of  1871.  The  facts  in  that  case  were  these: 
Brown's  title,  which  he  acquired  from  one  Merselis,  was  de- 
scribed as  bounded  on  the  New  York  bay.  In  his  deed 
certain  lands  conveyed  by  Merselis  to  the  Morris  Canal  and 
Banking  Company  were  excepted.  The  conveyance  to  the 
canal  company  described  the  lands  conveyed  as  lying  in  the 
vicinity  of,  and  on  the  margin  of  New  York  bay — terms  im- 
porting a  boundary  on  the  bay — and  was  to  the  canal  com- 
pany, their  successors  and  assigns,  "  as  long  as  used  for  a 
canal."  Brown  obtained  a  license  from  the  board  of  free- 
holders to  wharf  out,  and  the  question  before  the  Supreme 
Court  was  whether  the  canal  company  had  such  title  in  the 
land  as  deprived  Brown  of  the  right  to  obtain  a  license  for, 
and  build  a  wharf  in  front  on  his  farm.  The  Supreme  Court, 
Chief  Justice  Green  delivering  the  opinion,  held  that  although 
the  conveyance  to  the  canal  company  was  of  a  right  to  use 
the  lands  for  a  particular  purpose  only,  and  the  grantee  was 
restricted  to  that  use  of  the  estate,  the  company  was  the  owner 
in  fee  of  the  land  while  the  estate  continued,  and  that  although 
the  canal  company  might  have  no  right  to  build  docks  or 
wharves,  the  company,  under  its  title,  might  prevent  any  other 
person  from  building  docks  and  wharves  in  front  of  its  land. 

State  V.  Brown  was  reversed  on  error  in  this  court,  but  not 
with  respect  to  the  ground  on  which  it  was  decided  in  the 
Supreme  Court.  Indeed,  Mr.  Justice  Whelpley,  who  deliv- 
ered the  reversing  opinion,  gave  expression  to  substantially 
the  same  views,  for  he  said  that  "  the  granting  of  the  license 
to  Brown  conferred  on  him  no  right  to  dock  out,  unless  he 
was  the  owner  of  the  shore,  and  is  of  no  use  to  him  unless  he 
is;  his  license  is  conditional,  dependent  upon  his  title;  if  he 
should  undertake  under  that  license  to  build  the  improvement 
authorized  *  *  *  it  would  be  no  protection 

against  the  legal  owner  of  the  shore."  The  reversal  was  on 
the  ground  that  the  question  whether  Brown  was  shore-owner 
or  not  could  be  determined  only  by  a  trial  involving  the 
merits  of  the  case.     Broiim  v.  Morris  Canal,  3  Butcher  648. 

In  the  present  case  the  proof  is  that  the  Whitall  tract  con- 
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sisted  in  part  of  meadow  land  originally  subject  to  the  over- 
flow of  tides,  and  in  part  of  upland,  extending  down  to  and 
forming  a  natural  bank  along  the  river,  and  that  before  the 
deed  to  Faunce  was  made,  in  1818,  an  embankment  had  been 
constructed  between  high  and  low-water  mark  along  the 
meadow  front.  This  embankment  was  constructed  for  the 
purpose  of  excluding  the  overflow  of  tides  from  the  lowlandsj 
and  consisted  of  earth,  and  was  faced  with  stones  along  the 
river  front,  and  was  such  a  reclamation  as,  under  Gough  v.  Bell, 
gave  the  riparian  owner  title  to  the  extent  of  the  reclamation. 
The  embankment  is  seven  or  eight  feet  high,  from  twelve  to 
sixteen  feet  wide  at  the  bottom  and  about  four  feet  wide  at  the 
top.  Ordinary  high  tides  rise  to  one- third  of  the  height  of 
the  embankment,  and  extraordinary  tides  within  two  feet  of 
the  top.  The  embankment  is  used  in  fishing  as  a  landing 
for  nets,  and  one  of  the  capstans  for  drawing  in  the  nets  is 
located  on  the  top  of  the  embankment. 

The  operative  words  of  conveyance  in  the  deed  from  Whit- 
all  to  Christian  Faunce  are  "  grant,  bargain,  sell,  release  and 
confirm,"  with  appropriate  words  to  convey  a  fee.  The 
premises  conveyed  are  described  as  "  the  sole  right,  privilege, 
use  and  enjoyment  at  all  times  for  all  purposes  of  fishing^ 
whatsoever,  and  for  no  other  purpose,"  followed  by  a  descrip- 
tion of  the  lands  embraced  in  the  conveyance  by  metes  and 
bounds. 

The  deed  gave  the  grantee  the  right  to  occupy  the  lands,. 
and  there  is  no  restriction  on  the  manner  in  which  he  should 
use  them,  other  than  generally  for  the  purpose  for  which  they 
were  conveyed.  The  use  and  enjoyment  of  the  lands  by  the 
grantee,  for  the  purpose  for  which  they  were  granted,  is  ex- 
clusive. 

The  deed  to  Faunce  conveyed  to  him  an  actual  estate,  and 
not  a  mere  license  or  easement.  A  grant  of  the  exclusive  use 
of  lands,  as  it  excludes  the  grantor  from  all  benefit  in  it,  is  a 
grant  of  the  soil  itself,  and  not  a  mere  easement.  Godd. 
Easem.  5,  In  Buszard  v.  Capel,  S  B.&  C.  141,  Lord  Teiiter- 
den  said  that  "  it  is  difficult  to  understand  how  the  exclusive 
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use  could  be  demised,  and  the  land  not;"  and  in  the  same 
case,  in  the  Exchequer  Chamber,  Alexander,  L.  C.  B.,  said 
"  it  is  agreed  that  the  finding  of  the  jury — that  the  exclusive 
use  of  the  land  was  demised,  but  the  land  itself  was  not 
.  demised — was  inconsistent,  because  a  grant  of  the  exclusive 
use  of  the  land  is  a  grant  of  the  land."  Capel  v.  Buszard,  3 
Y.  &  J.  356.  The  verdict  in  that  case  was  sustained,  it 
appearing  by  the  indenture,  which  was  made  part  of  the 
verdict,  that  the  wharf  only  was  conveyed  with  free  liberty  to 
load  and  land  goods  in  common  with  other  tenants  over  the 
lands  in  question.  Words  of  license  or  permission  to  occupy, 
or  to  enjoy,  or  to  use  are  a  demise  of  an  actual  estate  in  the 
lands.  2  Piatt  Lem.  23 ;  5  Bae.  Abr.,  tit.  ''Leases,"  K,  601  ; 
Anon.,  11  Mod.  42;  15  Vin.  Abr.,  "License,"  A,  92.  A  devise 
of  the  use  of  lands  is  a  devise  of  an  estate  in  lands. 
Hance  v.  West,  3  Vroom  233.  Conveyances  to  railroad,  land 
and  water  companies,  and  to  mining  companies  for  a  special 
use,  as,  for  instance,  for  a  depot,  or  for  the  accommodation 
and  victualing  of  passengers;  for  a  rail  or  tramway,  for  a 
canal  or  raceway,  and  of  minerals  and  ores,  are  not  uncommon. 
Such  conveyances  are  always  regarded  as  conveyances  of 
estates  in  lands ;  and  if  the  words  of  conveyance  are  adopted 
to  convey  a  fee,  the  estate  gi'anted  will  be  a  fee,  though  the 
grantee  is  restricted  in  the  use  of  the  estate  conveyed.  South- 
ard V.  C.  R.  R.  Co.,  2  Dutcher  13 ;  Cornelius  v.  Ivins,  Id. 
377 ;  State  v.  Brown,  3  Id.  13 ;  McKelway  v.  Seymour,  5  7c?. 
321  ;  Hai'twell  v.  Camman,  2  Stoekt.  128;  Zinc  Co.  v.  Frank- 
Unite  Co.,  2  Beas.  322,  341,  342 ;  /S.  C,  2  McCart.  418; 
Caldwell  v.  Fulton,  31  Penna.  St.  475-479. 

The  description  of  the  premises  conveyed  to  Faunce  is 
from  a  beginning  corner  to  the  middle  of  the  meadow  bank ; 
thence  along  the  middle  of  the  bank,  the  several  courses  and 
distances  designated,  until  the  line  strikes  the  natural  bank, 
which  is  a  high  piece  of  land ;  thence  to  a  stone  near  the 
river,  and  from  thence  out  into  the  river  to  low-water  mark. 
By  this  description  Faunce  took  an  estate  in  fee  in  the  one- 
half  of  the  bank,  and  in  the  strip  of  land  next  to  the  river. 
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and  became  riparian  owner.  If  his  estate  was  so  qualified  as 
to  the  use,  that  he  could  not  make  available  to  himself  a  grant 
under  the  act  of  187 J,  the  intervention  of  it  between  the 
upland  and  the  riv^r  front  would  make  the  grant  of  the  state 
to  the  plaintiff  inoperative  as  against  his  title.  It  was  so 
decided  in  State  v.  Brown. 

In  addition  to  the  infirmity  of  the  plaintiff's  title  under  the 
state's  grant,  arising  from  the  fact  that  the  defendant,  and 
those  under  whom  he  justified,  were  owners  of  the  strip  of 
land  along  the  river  front,  there  is  another  consideration 
which  would  make  the  plaintiff's  grant  unavailing  as  against 
the  defendant.  The  deed  of  Whitall  to  Faunce  was  earlier  in 
time  than  his  conveyance  to  Newbold,  under  whom  the  plain- 
tiff claims.  If  Newbold  is  not  chargeable  with  notice  of 
Faunce's  deed  by  its  record,  his  deed  contained  an  exception 
and  reservation  of  the  rights  of  Faunce  by  express  reference 
to  the  Faunce  deed.  Newbold  and  those  claiming  under  him 
are  bound  by  this  exception  and  reservation  and  cannot  deny 
its  binding  force.  Sheppard  v.  Hunt,  3  Gh-een  Ch.  211.  Under 
the  conveyance  to  him  Newbold  took  only  a  contingent  estate 
in  the  premises  conveyed  to  Faunce,  to  take  effect  on  the 
determination  or  forfeiture  of  the  latter's  estate,  but  neither  he 
nor  his  grantees  could  acquire  a  grant  from  the  state  which 
should  work  the  forfeiture. 

Applying  these  principles  to  the  case  in  hand,  the  exception 
principally  relied  on  was  to  the  judge's  charge,  that  as  a  matter 
of  law  the  defendant  had  a  right  of  fishery  at  the  locus  in  quo, 
and  was  entitled  to  a  verdict  unless  he  did  acts  which  did 
damage  to  the  plaintiff'  that  were  not  necessary  in  operating 
the  fishery,  and  were  outside  of  and  beyond  the  rights  and 
privileges  of  fishing  granted  to  Christian  Faunce  in  1818  and 
in  1834  by  the  then  land-owners.  The  judge  in  his  charge 
had  expressly  told  the  jury  that  if  the  defendant  either  negli- 
gently or  carelessly  or  intentionally  damaged  the  plaintiff 
unnecessarily,  and  beyond  the  privileges  granted  by  Whi'.all 
on  the  upland,  the  jury  should  find  for  the  plaintiff  the 
amount  of  such  damages. 
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This  instruction  was  substantially  correct,  for  by  the  law  of 
this  state  owners  of  lands  upon  the  Delaware  river  have  a 
right  of  fishery  adjacent  to  the  shore  front  in  their  ownership, 
which  is  the  subject  of  exclusive  enjoyment  and  capable  of 
alienation.  This  right,  like  other  rights  of  riparian  owners 
on  the  tide-waters  of  this  state,  is  good  against  all  persons 
except  the  state  or  its  grantee;  Stevens  v.  P.  &  N.  R.  R- 
Co.,  5  Vroom  532,  553,  and  the  plaintiff  is  not  in  position  to 
set  up  against  this  right,  the  right  of  the  state,  if  the  state  has 
any  right  superior  to  the  right  of  the  riparian  owner  on  the 
Delaware  river  in  such  a  fishery. 

The  judge  received  in  evidence,  under  objection,  proof  of 
conveyances  and  grants  of  other  fisheries  elsewhere  along  the 
river,  and  evidence  touching  the  manner  in  which  other  fish- 
eries were  transferred  and  conveyed.  This  evidence,  we 
think,  was  irrelevant,  but  the  error  in  admitting  it  was  imma- 
terial, for  the  case  stands  upon  the  force  and  effect  of  the  de- 
fendant's title. 

The  other  exceptions  have  been  examined,  and  in  them  we 
find  no  error. 

The  judgment  should  be  affirmed. 

F(yr  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Knapp,  Reed,  Scudder,  Van  Syckel, 
Brown,  Cole,  PatersoxV,  Whitaker.     12. 

For  reversal — None. 


ARIAN  B.  CANTINE  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  AN- 
DREW BROWN,  DEFENDANT.  IN   ERROR. 

A  testator  devised  land  to  liis  three  dangliters,  H.,  M.  and  P.,  their  heirs 
and  assigns,  with  proviso  that  in  case  P.  should  remain  unmarried, 
and  should  make  no  disposition  of  her  estate  by  will,  her  share  should 
at  her  death  be  equally  divided  among  her  sisters,  if  surviving  her;  if 
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not  then  among  their  children.  Hdd,  following  Kent  v.  Armstrong,  2 
Bdst.  Oh.  637.  that  P.  took  only  a  life  estate,  with  power  of  testa- 
mentary disposition.  Hdd,  also,  that  the  releases  or  conveyances  of 
H.  and  M.,  and  those  of  M.'s  children  (she  is  dead),  and  H.,  and  her 
children,  did  not  perfect  the  title. 


In  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  W.  Freeman. 

For  the  defendant  in  error,  /.  L.  Blake. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  Caleb  Harrison,  deceased,  by  his 
will,  made  in  1849,  and  proved  in  1854,  gave  to  his  three 
daughters,  Hannah,  Margaret  and  Phebe,  their  heirs  and 
assigns,  in  equal  shares,  certain,  real  and  personal  property, 
subject  to  an  annuity  to  his  widow.  The  devise  is  followed 
by  this  provision :  "  In  case  my  daughter  Phebe  should 
remain  unmarried,  and  should  make  no  disposition  of  her 
estate  by  will,  it  is  my  will  that  the  estate  herein  devised  to 
her  should  at  her  decease  be  equally  divided  between  her 
sisters,  if  surviving  her,  and  if  not,  among  their  children."  In 
1856  part  of  the  real  estate  so  devised  to  them  was  partitioned 
among  the  three  daughters  by  mutual  conveyances  of  bargain 
and  sale  and  quit-claim.  In  that  partition  a  tract  of  thirty- 
nine  acres  was  conveyed  and  released  to  Phebe  by  deed  of 
July  1st,  1856.  On  the  same  day  she  conveyed  that  tract  to 
her  nephew,  Caleb  Harrison  Condit,  who,  on  the  next  day, 
reconveyed  to  her  part  of  it,  a  parcel  containing  about  four 
acres.  In  1868  she  sold  and  conveyed  that  parcel  by  deed  of 
bargain  and  sale,  with  general  warranty,  to  Mrs.  Frances  S. 
Burnside.  In  1869  Hannah  and  her  children,  and  the 
children  of  Margaret  (who  was  then  dead),  executed  like 
deeds  with  like  covenant  for  the  tract  of  thirty-nine  acres,  to 
the  grantees  of  Phebe  and  their  subgrantees,  with  a  view  to 
fortifying  their  title  and  clearing  it  of  all  doubt  or  liability  to 
question.      Subsequently  Mrs.    Burnside  died,  and    her  two 
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daughters,  the  plaintiffs  in  error,  having  sold  the  tract  of 
about  four  acres  (or  some  part  of  it)  to  the  defendant  in  error, 
and  he  having  refused  to  take  title,  suit  for  damages  on  his 
covenant  was  brought  by  them  against  him  in  the  Supreme 
•  Court.  That  court  held  that  the  title  of  the  plaintiffs  in  error 
was  not  perfect.  Its  judgment  is  brought  up  for  review  by 
the  writ  of  error.  It  will  be  seen  that  the  devise  is  to  the 
three  daughters,  Hannah,  Margaret  and  Phebe,  and  their 
heirs  and  assigns,  with  a  provision  that  in  case  Phebe  should 
remain  unmarried,  and  make  no  disposition  of  her  estate  by 
will,  the  estate  therein  devised  to  her  should  at  her  decease  be 
equally  divided  among  her  sisters,  if  surviving  her,  and  if  not, 
then  among  their  children.  Phebe  is  still  living  and  is 
unmarried.  The  question  presented  is  whether  under  that 
devise  she  takes  a  fee  or  merely  a  life  estate,  with  power  of 
testamentary  disposition  of  the  property.  Tiie  decision  of  this 
court  in  Kent  v.  Armstrong,  2  Halst.  Ch.  637,  disposes  of  the 
question.  The  devise  in  this  case  differs  in  no  material 
respect  from  the  devise  which  was  construed  in  that.  There 
the  gift  was  to  the  testatrix's  daughter  Eliza,  to  be  by  her 
possessed,  enjoyed  and  occupied,  to  her,  her  heirs  and  assigns 
forever,  with  proviso  that  if  she  should  die  without  heirs  and 
intestate,  all  the  estate  devised  to  her  should  vest  in  the  testa- 
trix's son  Charles  and  daughter  Margaret  and  their  heirs.  It 
was  held  that  Eliza  took  a  life  estate  only,  with  a  power  of 
testamentary  disposition,  and  that  in  the  event  of  her  dying 
without  issue  and  intestate  the  executory  devise  over  vested  in 
Charles  and  Margaret.  The  subject  was  fully  considered  in 
that  case,  and  the  decision  has  stood  nearly  thirty-five  years. 
It  must  be  regarded  as  the  law  of  construction  in  this  state  of 
such  devises.  It  was  determined  that  where  there  is  a  devise 
in  fee,  with  a  limitation  over  in  the  event  of  the  death  of  the 
devisee  without  issue  and  without  disposing  of  the  property 
by  will,  the  court  will  give  effect  to  the  intention  of  the  testa- 
tor and  hold  the  devise  to  be  of  a  life  estate  only,  coupled  with 
a  power  of  testamentary  disposition.  The  judgment  of  the 
Supreme  Court  in  this  case  was  in  accordance  with  the  decis- 
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ion  of  this  court  in  that.  The  conveyances  by  Hannah  and 
Margaret,  and  by  Hannah  and  her  children,  and  the  children 
of  Margaret,  did  not  perfect  the  title.  The  act  "  to  authorize 
the  transfer  of  estates  in  expectancy"  [Rev.,  p.  167,)  expressly 
excepts  cases  where  the  contingency  is  as  to  the  person  in 
whom  the  estate  may  vest. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  ajirmance — The  Chancellor,  Chief  Justice, 
Knapp,  Packer,  Reed,  Scudder,  Van  Syckel,  Cole, 
Paterson,  Whitaker.     10. 

For  reversal — Dixon.     1. 


JAMES  FINEGAN,  PLAINTIFF  IN  ERROR,  v.  MARGARET 
MOORE,  DEFENDANT  IN  ERROR. 

A  contractor  wlio  was  digging  a  trench  for  water  pipes  in  a  street  of  a  city 
left  a  "  bench  "  or  "  brace,"  part  of  the  street,  apparently  for  a  crossing, 
but  designed  to  support  the  sides  of  the  trench.  Held,  that  he  was 
under  the  circumstances  bound  to  see  to  it  that  it  was  as  safe  for  a 
crossing  as  reasonable  care  would  make  it.  Also,  that  it  was  not  error 
td  refuse  to  charge  that  if  the  bench  gave  way  under  a  person  crossing 
there,  whereby  such  person  was  injured,  there  would  be  no  liability  if 
the  giving  way  was  caused  by  there  being  a  boulder  there  not  known 
to  tlie  contractor.  Held,  also,  that  where  the  court  on  a  trial  orders 
that  the  declaration  be  amended  it  will  be  regarded  in  this  court  as 
amended  accordingly. 


In  error  to  Passaic  Circuit  Court. 

For  the  plaintiff  in  error,  J.  W.  Griggs. 

For  the  defendant  in  error,  Z.  M.  Ward. 

The  opinion  of  the  court  was  delivered  by 
The  Chancellor.     The  action  in  this  case  was  for  dam- 
ages for  injury  to  Mrs.   Moore,  the  defendant  in  error,  by 
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falling  into  an  excavation  made  by  Mr.  Finegan,  the  plaintiff 
in  error,  for  the  laying  of  water  pipes  in  one  of  the  streets  of 
Paterson.  He  was  a  contractor  doing  the  work  for  the  Pas- 
saic Water  Company.  In  naaking  the  excavation  he  left  a 
"  brace "  jor  "  bench  "  crosswise  of  the  trench,  between  two 
cross  streets,  to  support  the  sides  of  the  trench.  The  brace  or 
bench  was  part  of  the  street  which  was  left  undisturbed  at  the 
surface,  but  was  narrowed  at  the  bottom  of  the  trench,  the 
more  readily  to  make  a  passage  through  it  there  for  the  pipe. 
Mrs.  Moore  having  occasion  to  cross  the  street  at  night, 
attempted  to  cross  by  walking  on  the  bench  or  brace.  It 
gave  way  and  she  fell  into  the  trench,  and  so  received  the  in- 
jury which  was  the  ground  of  the  suit.  At  the  trial  the 
counsel  of  Finegan  in  substance  requested  the  court  to  charge 
the  jury  that  if  Finegan  did  not  leave  the  brace  to  be  used  as 
a  crossing  there  would  be  no  liability  on  his  part.  The  court 
refused  to  do  so — and  correctly.  Finegan  was  bound,  under 
the  charter  of  the  company  (Pamph.  L.  1849,  p.  50,)  not  lo 
obstruct  the  street  unnecessarily  in  doing  the  work,  and  such 
was  his  duty  irrespective  of  the  provisions  of  that  instrument ; 
and  if  he  left  a  part  of  the  surface  of  the  street  in  the  line  of 
the  trench  undisturbed  and  apparently  for  a  crossing,  though 
intended  for  a  brace  only,  he  was  bound  to  see  to  it  that  it  was 
as  safe  as  reasonable  care  would  make  it. 

There  was  also  a  request  to  charge  tiiat  if  the  earth  of  the 
crossing  gave  way  under  Mrs.  Moore,  by  reason  of  there  being 
a  boulder  there  not  known  to  Finegan,  she  could  not  recover. 
The  judge  properly  refused.  To  have  so  charged  would  have 
ignored  the  necessity  of  care  in  view  of  the  character  of  the 
ground,  and  would  have  gone  far  to  relieve  Finegan  IVom 
liability  for  injury  arising  from  the  unsafe  form — smaller  at 
the  bottom  than  at  the  top — in  which  he  may  have  left  the 
bench  or  crossing. 

It  is  not  claimed  that  there  was  error  in  tlie  refusal  to 
charge  that  Finegan  was  under  no  obligation  to  leave  crossings 
in  the  trench  except  at  the  street  cross-walks,  but  it  is  urged 
that  the  judge  went  too  far  in  saying  in  that  connection  that 
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Finegan  might  have  been  under  obligation  to  leave  crossings 
elsewhere.  There  was  no  error  in  that  statement;  and,  be- 
sides, it  was  addressed  not  to  the  jury  but  to  the  counsel. 

The  declaration  was,  by  direction  of  the  court,  considered  as 
amended  at  the  trial  so  as  to  conform  to  the  facts  of  the  case 
as  proved,  but  it  was  not  in  fact  amended.  It  is  by  no  means 
clear  that  there  was  any  necessity  for  any  amendment.  Bat 
if  there  was  there  can  be  no  question  that  the  judge  had 
authority  to  direct  that  it  be  made.  It  is  urged,  however, 
that  inasmuch  as  the  amendment  was  not  in  fact  made,  the 
case  is  to  be  considered  here  with  reference  to  the  declaration 
as  it  stood  originally.  It  is  enough  to  say  that  this  court  will 
itself  amend  pleadings  if  necessary,  in  order  to  sustain  a  cor- 
rect result  reached  below.  American  Life  Insurance  Co.  v. 
Day,  10  Vroom  89;  Ware  v.  MUlvUle  Fire  Instance  Co.,  16 
Vroom  111 .     There  is  no  error  in  the  record. 

The  judgment  under  review  should  therefore  be  aifirmed. 

For  ajirmance — The  Cha>X'ELLOR,  Chief  Justice, 
Knapp,  Parker,  Reed,  Scudder,  Van  Syckel,  Brown, 
Clement,  Cole,  Paterson,  Whitaker.     12. 

For  reversal — None. 


LUTHER  HOFFMAN  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  FIRST 
NATIONAL  BANK  OF  JERSEY  CITY,  DEFENDANT  IN 
ERROR. 

ANDREW  S  BENNETT  AND  MICHAEL  FARLEY,  PLAINTIFFS 
IN  ERROR,  V.  FIRST  NATIONAL  BANK  OF  JERSEY  CITY 
DEFENDANT  IN  ERROR. 

1.  A  check  deposited  by  general  endorsement  of  payee,  and  pas-sed  to  his 
credit  on  the  books  of  a  bank,  becomes  the  property  of  such  bank,  and 
may  legally  be  transferred  to  a  bona  fide  creditor. 
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2.  The  words  "for  collection"  appended  to  the  endorsement  limit  the 
effect  which  the  endorsement  would  have  without  them,  and  give 
authority  to  the  holder  only  to  collect  for  the  benefit  of  the  endorser. 


For  the  plaintiffs  iu  error,  Gilbert  Collins. 
For  the  defendant  in  error,  Wm.  Brinkerhoff. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.     These  causes  were  argued  together. 

In  each  case  the  declaration  is  against  the  maker  and 
endorser  of  a  bank  check. 

In  one  case  Luther  Hoffman  was  the  maker  of  a  check 
drawn  on  the  Clinton  National  Bank,  payable  to  the  order  of 
Schmidt  and  Scarry,  who  endorsed  the  same.  In  the  other 
case  the  check  was  drawn  upon  the  Second  National  Bank  of 
Jersey  City,  by  Aaron  S.  Bennett,  to  the  order  of  Michael 
Farley,  and  by  him  endorsed. 

On  the  9th  day  of  January,  1883,  these  checks  were 
deposited  by  the  respective  payees  in  the  City  Bank  of 
Jersey  City,  where  they  kept  accounts,  by  general  endorsement, 
and  on  the  same  day,  the  checks  were  passed  by  said  City 
Bank  to  the  First  National  Bank  of  Jersey  City. 

On  the  next  day,  January  10th,  the  City  Bank  closed  busi- 
ness, and  it  then  appeared  that  the  said  bank  was  insolvent. 

It  appears  from  the  evidence  that  at  the  close  of  business 
on  the  8th  day  of  January,  1883,  the  City  Bank  was  in- 
debted to  the  First  National  Bank  in  the  sum  of  $58,300,  and 
at  the  close  of  business  on  the  9th  day  of  January  in  the  sum 
of  $54,485.13  for  loans  and  overdrafts.  The  checks  were 
received  by  the  First  National  Bank  from  the  City  Bank  as 
cash,  and  applied  to  the  then  subsisting  indebtedness  of  the 
City  Bank. 

There  is  no  evidence  to  prove  that  the  cashier  of  the  First 
National  Bank,  or  any  of  its  officers  or  directors,  knew,  at  the 
time  the  checks  were  passed  to  their  bank,  of  the  insolvency 
of  the  City  Bank. 
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There  is  no  proof  of  fraud  or  collusion  on  their  part.  On 
the  contrary,  the  testimony  is  conclusive  that  the  transaction 
on  the  part  of  the  First  National  Bank  was  bona  fide,  and 
that  the  checks  were  received  from  the  City  Bank  on  a  sub- 
sisting indebtedness,  and  credited  under  the  belief  that  the 
paper  belonged  to  the  City  Bank. 

At  the  trial  the  jury  was  instructed  to  render  a  verdict  in 
each  case  for  the  plaintiff  for  the  full  amount  of  the  respective 
checks,  and  interest. 

This  instruction  was  right.  There  was  nothing  about  the 
checks  themselves  to  show,  nor  did  it  appear  by  the  testimony 
that  they  were  deposited  in  the  City  Bank  for  collection.  If 
it  had  been  intended  by  the  payees  to  leave  the  checks  with 
the  City  Bank  merely  for  collection,  the  words  "  for  collec- 
tion "  should  have  been  added  to  the  endorsements.  But  the 
endorsements  being  general  and  the  checks  passed  to  the 
credit  of  the  depositors  on  the  books  of  the  City  Bank,  from 
that  moment  they  became  the  property  of  the  City  Bank,  and 
such  bank  became  liable  to  the  depositors  to  pay  any  checks 
they  might  draw  upon  it  to  the  amount  of  their  deposits. 

Had  the  payees  endorsed  the  words  "  for  collection  "  on  the 
checks  they  would  have  saved  all  question.  Cecil  Bank  v. 
Taymers,  22  Md.  148. 

But  they  chose  to  neglect  this  precaution,  and  endorsed 
generally,  and  thereby  permitted  another  to  appear  as  owner  ; 
and  if  thereby  any  person  was  misled,  and  loss  occurred,  it  is 
proper  that  they  whose  carelessness  gave  opportunity  for  the 
other  to  be  deceived  should  bear  the  loss.  Mm'se  on  Banking 
422. 

The  words  "  for  collection  "  appended  to  an  endorsement 
limit  the  effect  which  the  endorsement  would  have  without 
them,  and  warn  subsequent  takers  that  the  purpose  of  the 
endorsement,  though  in  blank,  is  not  to  transfer  the  owner- 
ship of  the  paper  or  its  proceeds.  Such  an  endorsement  is 
intended,  not  to  give  currency  or  circulation  to  the  paper,  but 
to  have  an  effect  precisely  the  reverse,  i.  e.,  to  prevent  further 
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circulation,  and  to  limit  the  authority  of  the  holder  to  the  act 
of  collection,  for  the  benefit  of  the  endorser.  Morse  on  Bank- 
ing 423;  Sweeny  v.  Easter,  1  Wall.  166. 

The  holder  of  a  check  payable  to  order,  and  endorsed  in 
.blank  by  the  payee,  with  a  general  endorsement,  is  presumed 
to  be  the  owner,  and  such  check,  like  other  commercial  paper, 
will  pass  by  delivery. 

In  Terhune  v.  Bank  of  Bergen  County,  7  Steio.  Eq.  367,  it 
was  held  that  a  complainant  who  deposited  in  said  bank  checks 
of  various  persons,  on  diiFerent  banks,  by  general  endorsement, 
absolute  on  the  face,  the  day  before  the  bank  closed  its  doors 
(the  checks  having  been  forwarded  in  the  meantime),  was  not 
entitled  to  preference  over  other  creditors  of  the  bank. 

In  Titii^  &  Scudder  v.  Mechanics^  National  Bank,  6  Vroom 
688,  Chancellor  Zabriskie,  in  delivering  the  opinion  of  this 
court,  said  that  checks  received  by  a  bank  and  credited  as 
cash  were  to  be  treated  in  the  same  way  as  if  the  credit  was 
of  notes  of  other  banks,  and  that  by  such  credit  the  bank 
becomes  the  owner  of  the  checks  as  fully  as  if  they  were  legal 
tender  notes  or  bank  bills  deposited. 

The  checks  on  which  these  actions  were  commenced  having 
been  endorsed  generally,  and  delivered  to  the  City  Bank  by  the 
endorsees,  became  the  property  of  the  City  Bank  as  soon  as 
passed  to  their  credit,  and  ccnild  legally  be  transferred  to  the 
First  National  Bank  of  Jersey  City,  or  to  any  other  bona  fide 
creditor. 

If  the  City  Bank  had  held  the  checks  until  after  its  insol- 
vency, and  they  had  come  to  the  hands  of  a  receiver,  a  court 
of  equity  might  have  compelled  return  t«  the  depositors. 
Nixon,  J.,  in  Balbach  v.  Frelinghuysen,  Receiver,  6  N.  J.  Law 
Journal,  April,  1883. 

But  in  this  case  the  checks  were  transferred  to  the  First 
National  Bank  before  insolvency  ascertained,  in  payment  of  a 
debt,  and  although  the  transfer  was  only  the  day  before  the  Citv 
Bank  closed  its  doors,  the  right  to  the  checks  and  to  the  pro- 
ceeds thereof  passed  to  the  First  National  Bank. 
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In  the  absence  of  fraud  the  length  of  time  between  the 
transfer  and  the  insolvency  is  not  material. 

The  judgment  in  each  case  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice, 
Dixon,  Parker,  Reed,  Scudder,  Van  Syckel,  Brown, 
Clement,  Cole,  Paterson.     11. 

For  revei'sal — None. 


JOHN  H.  SCHOMP,  OVERSEER  OF  THE  POOR  OF  THE  TOWN- 
SHIP OF  MONTGOMERY,  IN  SOMERSET  COUNTY,  PLAIN- 
TIFF IN  ERROR,  V.  LUCIUS  D.  TOMPKINS,  DEFENDANT 
IN  ERROR. 

1.  In  proceedings  in  bastardy,  irregularities  in  the  procedure  before  the 
justices  cannot  be  taken  advantage  of  after  an  appeal  to  the  Sessions. 

2.  If  the  jurisdictional  facts  can  be  gathered  from  the  order  of  the  jus- 
tices and  the  other  papers  in  tlie  case,  it  is  suflBcient,  as  every  intend- 
ment should  be  made  in  favor  of  these  orders. 

3.  The  judgment  in  the  Sessions,  in  this  procedure,  is  to  be  treated  as  a 
common  law  judgment,  to  which  the  maxim,  "omnia  prcesumunter  esse 
rite  acta,"  is  applicable. 


In  bastardy.  On  error  to  the  Supreme  Court.  For  opinion 
of  the  Supreme  Court  see  16  Vroom  488. 

For  the  plaintiff  in  error,  John  Sehomp  and  A.  A.  Clark. 

For  the  defendant  in  error,  Gilbert  Collins. 

Beasley,  Chief  Justice.  The  subject  of  this  writ  of 
error  was  a  proceeding  in  bastardy.  Two  justices  of  the 
peace,  after  a  trial  by  jury  before  tliem,  made  an  order  of 
filiation  and  maintenance,  and  upon  an  appeal  to  the  Sessions, 


NOVEMBER  TERM,  1884.  609 


Schomp  V.  Tompkins. 


and  after  a  similar  trial,  the  like  result  being  reached,  the  case 
was  brought  before  the  Supreme  Court  by  certiorari,  where 
the  judgment  against  the  putative  father  was  reversed.  The 
basis  of  such  reversal  was  that  the  essential  facts  necessary  to 
.give  jurisdiction  to  the  Sessions,  were  not  apparent  upon  the 
record. 

Upon  the  mere  opening  of  the  papers  in  this  case,  it  is 
manifest  that  there  were  several  irregularities,  of  a  marked 
character,  in  this  procedure,  in  its  initial  stage.  The  forms 
used  were  not  applicable  to  the  course  taken ;  they  were  the 
old  forms  when  the  act  called  for  an  application  to  two  jus- 
tices instead  of  to  a  single  justice,  as  at  present.  But  such 
imperfections  are  of  no  account,  as  has  been  repeatedly  ad- 
judged, in  the  presence  of  the  fact  of  the  appearance  of  the 
parties  and  a  trial  upon  the  merits.  Thus  it  was  said  in  Hurf 
v.  Overseers  of  Camden,  9  Vroom  288,  "that  when  the  juris- 
dictional facts  appear  upon  the  order  of  the  justices,  the  party 
complaining  of  the  order  cannot  both  appeal  to  the  Sessions 
and  also  take  advantage  of  the  errors  of  the  justices  by  cer- 
tiorari; those  errors  are  merely  errors  in  procedure,  and  are 
conclusively  waived  by  the  appeal.  Neither  in  the  Sessions 
nor  in  this  court  will  they  be  considered." 

But  the  judgment  of  the  Sessions  was  not,  in  the  present 
case,  annulled  by  the  Supreme  Court  because  of  mere  lapses 
in  procedure  of  this  character,  the  reversing  judgment  being 
avowedly  based  on  the  assumed  absence,  in  the  record,  of 
those  facts  that  are,  by  the  statute,  made  the  basis  of  judicial 
action  in  this  class  of  cases  in  the  justices  and  in  the  Sessions. 
Such  alleged  imperfections  were  that  the  application  to  the 
justice  did  not  appear  to  have  been  made  in  a  proper  case, 
nor  by  the  overseer  of  the  proper  township,  nor  to  a  justice 
of  the  proper  county ;  and  that  there  was  nothing  to  show 
any  inquiry  into  the  facts,  nor  any  ascertainment  of  the  father, 
in  the  mode  required   by  the  act. 

But  it  appears  to  me  that  these  deductions  were  legitimate, 
if  at  all,  only  on  the  theory  that  the  jurisdictional  facts  must 
be  shown  by  the  record  in  these  cases,  with  that  degree  of 
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certainty  which,  in  the  science  of  pleading,  was  styled,  "  to  a 
certain  intent  in  every  particular."  By  a  reasonable  construc- 
tion of  the  papers  before  us,  it  would  seem  clear  that  the  facts 
requisite  to  the  jurisdiction  of  the  two  magistrates  can  be  col- 
lected. Thus,  first,  the  application  was  made  by  the  proper 
overseer  of  poor.  This  officer  belonged  to  the  township  of 
Montgomery,  and  it  is  stated  in  the  order  of  the  justices,  as 
well  as  in  other  of  the  papers,  that  the  woman  was  delivered 
of  the  bastard  in  that  township.  The  statute  requires  the 
application  to  be  made  by  the  overseer  "  of  the  township 
where  such  woman  may  be,  or  of  the  township  wherein  the 
legal  settlement  of  such  woman  may  be."  By  the  statement 
that  the  child  was  born  in  this  specified  township,  the  case,  it 
seems  to  me,  shows  that  the  overseer  was  the  officer  of  the 
township  where  the  woman  was  at  the  time  of  the  inception 
of  the  proceedings,  for  I  know  of  no  rule  of  law  which  would 
make  it  incumbent  on  the  court  to  infer  that  the  woman,  after 
her  confinement,  had  changed  her  place  of  abode.  But  there 
is  a  much  more  decisive  statement  in  this  respect,  for  this 
order  expressly  declares  that  the  child  was  chargeable  to  the 
township  of  Montgomery  ;  and  if  that  be  so,  it  is  an  incon- 
testable fact  that  such  township  was  the  place  of  the  legal 
settlement  of  the  mother.  By  the  fourth  section  of  the  act 
relating  to  the  settlement  and  relief  of  the  })oor,  it  is  provided 
that  bastards  shall  be  chargeable  "at  the  legal  settlement  of 
the  mother."  Rev.,  p.  835.  The  averment,  therefore,  that 
the  child  was  chargeable  to  the  township  of  Montgomery, 
was  tantamount  to  an  averment  that  such  township  was  the 
place  of  her  legal  settlement,  and  it  thus  appears  upon  the 
record  that  the  present  application  was  made  by  the  desig- 
nated officer 

And  so,  in  the  second  place,  it  is  shown  by  the  transcript 
of  the  justice  to  whom  the  complaint  was  made,  and  which 
is  part  of  tiie  record  in  the  case,  that,  being  notified  by  the 
proper  overseer  of  the  poor  to  take  the  examination  of  A.  G. 
V.  D.,  in  a  case  of  bastardy,  he  caused  such  womiv  to  be 
brought  before  him,  and  took  her  examination  under  oath,  in 
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writing,  and  that  she  charged  the  defendant  in  error  witn 
being  the  father  of  such  child,  and  that,  tliereupon,  he  issued 
his  warrant  to  arrest  the  defendant.  The  magistrate  then 
joins  to  himself  another  justice,  and  the  case  is  tried  before 
a  jury  upon  the  merits — the  defendant  in  error  being  present 
and  taking  part  in  the  proceedings,  and  making  no  objection 
to  any  of  the  incipient  steps  in  the  case — a  proper  case  and 
proper  parties  were  before  the  justices,  and  it  seems  clear  that 
the  regulations  of  the  statute  had,  in  substance,  been  complied 
with.  For  I  do  not  think  that,  to  a  procedure  of  this  kind, 
the  legal  rule,  in  its  full  severity,  should  be  applied,  that 
there  will  be  no  intendment  in  favor  of  the  legality  of  the 
proceedings  before  a  tribunal  exercising  a  special  statutory 
authority.  The  power  to  relieve  the  public  from  the  burthen 
of  supporting  bastards,  is  a  common  law  power  of  great 
antiquity,  and  the  statutes  of  this  state  are  mere  regulations 
of  such  authority.  Unlike  the  statutory  provisions  that  regu- 
late the  removal  of  the  poor,  they  provide  for  a  trial,  in 
limine,  in  the  presence  of  the  party  inculpated,  throwing 
around  him  the  protection  afforded  by  a  trial  by  jury,  and 
giving  him  an  appeal  to  a  common  law  court  of  general  juris- 
diction. To  say  that  such  a  course  of  law  is  to  be  put  upon 
the  same  footing  with  those  special  procedures  that  are  unat- 
tended by  any  of  the  ordinary  safeguards  that  are  inherent 
in  the  ordinary  course  of  the  law,  and  which  bear  but  a  dis- 
tant semblance  to  judicial  action,  would,  it  seems  to  me,  be 
both  unnecessary  and  impolitic.  Nor  do  I  think  that  this 
class  of  cases  has  been  generally  subjected  to  so  severe  a  test 
as  the  rule  thus  deprecated.  Certain  it  is  that,  in  Rex  v. 
Clayton,  3  East  58,  such  rule  was  deemed  utterly  inapplica- 
ble, for,  in  that  case,  in  support  of  the  order  of  bastardy,  the 
court  inferred,  without  proof,  the  death  of  the  mother  of  the 
child,  such  inference  being  necessary  to  the  validation  of  the 
proceeding.  And  Lord  Ellenborough,  in  rendering  the  deci- 
sion of  the  court,  uses,  on  this  subject,  this  emphatic  lan- 
guage, viz. :  "  The  law  has  been  settled  by  so  strong  a  series 
of  decisions,  from  the  time  of  Lord  Holt  down  to  a  very 
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recent  period,  that  every  intendment  shall  be  made  in  favor 
of  an  order  of  the  justices,  that  we  must  see  whether,  by  any 
intendment  that  can  be  made,  the  present  order  can  be  sup- 
ported." This,  in  ray  judgment,  in  proceedings  of  this 
nature,  is  the  legal  rule  that  should  be  liberally  applied,  so 
that  mere  technicalities  be  not  permitted  to  prevail  against 
those  orders,  and  the  consequence  is  that,  if  the  proceedings 
of  the  magistrates  had  not  been  appealed  from,  but  had  been 
for  review,  directly  by  certiorari,  I  should  have  been  of 
opinion  that  the  township  would  have  been  entitled  to  judg- 
ment in  its  favor. 

But  I  also  think  the  present  procedure  is  possessed  of  a 
more  stable  foundation  even  than  the  one  just  indicated. 
This  writ  of  error  brings  before  this  court  the  judgment  of 
the  Sessions,  which  is  one  of  the  established  courts  of  this 
state  exercising  a  general  jurisdiction.  The  records  and  judg- 
ments of  such  a  tribunal  are  to  be  treated  in  the  same  manner 
as  the  records  and  judgments  of  the  county  Circuit  Courts  are 
to  be  treated.  The  principle  is  that  it  will  be  presumed,  in 
the  absence  of  conclusive  proof  in  the  record,  that  such  courts 
were  possessed  of  jurisdiction  in  the  particular  cases  adjudged 
by  them.  No  reason  appears  why  tlie  ordinary  maxim  in 
such  cases  should  not  be  applicable  to  these  adjudications  by 
the  Court  of  Sessions,  i.  e.,  *' omnia  prceaumunter  rite  esse  acta." 
The  burthen  is  on  the  plaintiff  in  error  to  show,  uncontro- 
vertibly  by  the  record,  that  the  want  of  jurisdiction  existed 
in  this* case,  and  for  such  a  purpose,  the  facts  before  the  court 
are  obviously  inadequate. 

Let  the  judgment  be  reversed. 

Paterson,  J.,  (dissenting.)  It  is  evident  that  the  pro- 
ceedings in  this  case  were  conducted  under  the  forms  of  a 
statute  or  laws  that  had  been  repealed.  By  the  Revision, 
other  requisites  were  necessary  to  establish  jurisdiction  on  the 
part  of  the  two  justices  making  the  order,  than  had  been  laid 
down  before.    From  a  careful  examination,  I  fail  to  find  such 
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a  compliance  on  the  part  of  the  township  with  existing  stat- 
utes, as  will  warrant  legal  action  in  the  matter. 

The  principle  involved  here  is  not  whether  conviction  shall 
be  avoided  or  obtained  by  technicalities.  Jurisdiction  of  a 
judicial  tribunal  stands  upon  a  higher  plane,  and  those  who 
would  invoke  its  aid  and  protection  must  do  so  in  a  legal 
way.  No  statutory  amendments  should  be  allowed  where 
fatal  defects  are  apparent.  A  defendant  should  be  condemned 
by  or  before  a  court  of  competent  authority,  and  where  no 
facts  appear  to  give  jurisdiction  as  prescribed  by  the  forms 
of  law,  the  case  must  fail.  That  is  so  here.  The  promoters 
have  proceeded  according  to  the  requirements  of  an  obsolete, 
^nd  not  of  an  operative  act.  This  is  no  fault  of  the  defend- 
ant, and  no  consent  of  liis,  at  any  stage,  could 'relieve  or  cure 
such  a  defect  as  want  of  jurisdiction.  That  is  not  formal  or 
technical,  but  fundamental  to  the  substance  and  root  of  the 
matter.  The  doctrine  of  amendment  has  been  given  a  wide 
latitude,  an  interpretation,  perhaps,  too  liberal  in  scope,  but 
just  how  a  tribunal  which  has  cognizance  only  by  prerequi- 
site forms  can  be  invested  by  an  amendatory  process,  with  a 
vitality  which  it  did  not  possess  originally  or  at  first,  if  not 
absurd,  is  perplexing.  No  appeal  can  be  a  waiver  of  any 
such  error.  What  was  bad  at  the  beginning  is  fatal  through- 
out. I  am  satisfied  that  the  two  justices  had  no  jurisdiction, 
and  failing  that,  the  whole  proceedings  should  be  set  aside, 
for  the  reasons  given  below  at  length. 

For  affirmance — Cole,  Paterson,  Whitaker.     3. 

For  reversal — The  Chancellor,  Chief  Justice,  Depue, 
Dixon,  Parker,  Van  Syckel,  Brown,  Clement.    8. 
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HENRY  S.  LITTLE,  RECEIVER,  &c.,  PLAINTIFF  IN  ERROR,  t. 
JAMES  P.  DUSENBERRY,  ADMINISTRATOR,  &c.,  DEFEND- 
ANT IN  ERROR. 

1.  A  receiver  of  an  insolvent  railroad  company,  empowered  by  statute  to 
operate  the  railroad  for  the  use  of  the  public,  acting  as  a  common 
carrier,  in  the  carriage  of  passengers,  is  not  a  public  officer,  entitled 
to  immunity  as  such,  but  may  be  sued  at  law,  in  his  representative 
capacity,  by  leave  of  the  court  appointing  him,  as  the  company  might 
be,  for  negligence  of  his  agents  in  operating  the  road,  resulting  in  the 
death  of  a  passenger. 

2.  The  sale  of  a  ticket  to  a  railroad  passenger  is  an  undertaking  that  due 
care  for  his  safety  shall  be  used  during  the  whole  course  of  his  journey 
over  that  and  other  roads,  both  in  the  management  of  the  trains  and 
the  construction  and  maintenance  of  the  lines  in  a  condition  fit  for  his 
passage  over  them. 

3.  This  liability  is  not  changed  by  leases  and  agreements  between  the 
companies  having  connecting  lines,  apportioning  the  charges,  expenses 
and  fares  between  them,  of  which  the  passenger  had  no  notice. 


On  error  to  Supreme  Court. 

James  P.  Duseuberry,  administratorj  &c.,  of  Cephas  M» 
Woodruff,  deceased,  brought  an  action  of  trespass  on  the  case, 
in  the  Supreme  Court,  against  Henry  S.  Little,  receiver  of  the 
Central  Railroad  of  New  Jersey,  to  recover  damages  for  the 
death  of  said  decedent,  caused  by  the  alleged  wrongful  act, 
neglect  or  default  of  the  agents  of  said  receiver  in  operating 
said  railroad,  under  the  statute.  Rev.,  p.  294.  The  deceased 
was  a  passenger  on  a  train  of  cars  of  the  Central  railroad, 
holding  a  ticket  from  Ocean  Grove  to  New  York  city,  on 
June  29th,  1882,  when  the  car  in  which  he  was  sitting  was 
thrown  from  the  track,  at  Parker's  creek,  by  an  imperfect 
switch,  on  the  New  York  and  Long  Branch  railroad,  by 
which  he  was  killed.  The  action  was  tried  in  the  Circuit 
Court  of  the  county  of  Essex,  and  a  verdict  rendered  for  the 
plaintiff,  for  $25,000.  For  this  amount  and  costs,  a  judg- 
ment was  entered  in  the  Supreme  Court,  and  this  writ  of  error 
was  brought  to  reverse  the  judgment. 
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For  the  plaintiff  in  error,  John  W.  Taylor. 

The  suit  below  was  brought  in  the  Supreme  Court  by 
James  P.  Dusenberry,  administrator  of  Cephas  M.  Woodruff, 
deceased,  against  Henry  S.  Little,  receiver  of  the  Central 
Railroad  Company  of  New  Jersey,  to  recover  damages  under 
the  statute,  in  respect  of  the  death  of  the  said  Woodruff,  at 
Parker's  creek.  New  Jersey,  June  29th,  1882,  while  riding  as 
a  passenger  in  a  train  on  the  New  York  and  Long  Branch 
railroad,  alleged  to  have  been  "caused  by  the  wrongful  act, 
neglect  or  default"  of  the  receiver.     Rev.,  p.  294. 

I.  The  receiver  was  not  liable  to  the  action,  and  the  first 
and  second  exceptions  and  assignments  of  error  should  be 
sustained. 

1.  The  defendant  was  not  operating  the  railroad  or  rail- 
roads under  his  charge,  as  a  common  carrier,  nor  even  as  an 
ordinary  receiver,  but  as  a  public  officer,  by  requirement  of 
the  statute,  and  "  for  the  use  of  the  public." 

2.  The  statute  referred  to,  which  was  approved  February 
11th,  1874,  and  is  entitled  "A  further  supplement  to  an  act 
entitled  'An  act  to  prevent  frauds  by  incorporated  compa- 
nies,' "  provides  as  follows  : 

"  That  whenever  any  incorporated  railroad  company  of 
this  state  shall  become  insolvent,  and  the  property  of  such 
company  shall  have  passed  into  the  hands  of  a  receiver,  bv 
order  of  the  Chancellor,  in  accordance  with  the  act  to  which 
this  is  a  supplement,  the  receiver  shall,  and  he  is  herebv 
empowered  to  operate  said  railroad  for  the  use  of  the  public, 
subject,  at  all  times,  to  the  order  of  the  Chancellor;  and  all 
expenses  incident  to  the  operation  of  said  railroad  shall  be  a 
first  lien  on  the  receipts,  to  be  paid  before  any  other  encum- 
brance whatever." 

3.  "  Railroads  have  uniformly  been  regarded  as  public  im- 
provements, for  which  the  state  is  justified  in  calling  into 
exercise  the  sovereign  right  of  eminent  domain,  and  they  are 
still  of  that  character,  although  operated  by  private  corpora- 
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tions,  which  exclusively  collect  and  enjoy  the  tolls  for  persons 
and  merchandise  carried  upon  them."  Pierce  on  Railroads 
143. 

4.  But  when  the  private  corporation  is  both  disabled  by 
insolvency  and  prohibited  by  injunction,  from  operating  the 
railroad,  and  it  passes  into  the  hands  of  a  receiver,  and,  by 
requirement  of  law,  is  operated  by  him  "for  the  use  of  the 
public,  subject,  at  all  times,  to  the  order  of  the  Chancellor," 
the  railroad  becomes  a  public  highway,  and  the  receiver  in 
charge  of  it,  under  the  law  and  under  legal  direction,  is  a 
public  officer,  to  all  intents  and  purposes. 

(1.)  He  was  not  only  empowered,  but  also  required,  by  the 
statute,  "  to  operate  said  railroad." 

(2.)  He  was  required,  by  the  statute,  to  operate  the  railroad, 
not  for  the  corporation  or  its  stockholders,  nor  for  the  benefit 
of  the  parties  to  the  suit  in  which  he  was  appointed,  but  for 
the  use  of  the  public." 

(3.)  He  was  charged,  by  the  sovereign  power  of  the  state, 
with  the  management  and  operation  of  a  public  highway, 
"  for  the  use  of  the  public,"  that  is  to  say,  with  the  perform- 
ance of  a  public  duty,  and,  in  the  discharge  of  that  duty,  was 
required  by  law  to  act  under  the  directions  and  regulations 
which  might  be  made  by  the  Chancellor. 

(4.)  For  neglecting  to  operate  the  railroad  for  the  public 
use,  as  required  by  the  statute,  would  he  not  be  liable  to 
indictment  ? 

(5.)  For  neglect  to  operate  the  railroad  according  to  the 
orders  of  the  Chancellor,  from  time  to  time,  to  which  the 
statute  required  him  to  conform,  would  he  not  also  be  indict- 
able, although  at  the  same  time  amenable  to  the  court  for 
contempt? 

(6.)  What  is  a  public  officer? 

(a.)  A  public  officer  is  one  who  has  some  duty  to  perform, 
concerning  the  public.     Hill  v.  Boyland,  40  3Iis8.  625. 

(6.)  Every  one  who  is  appointed  to  discharge  a  public  duty, 
and  receives  a  compensation,  in  whatever  shape,  whether  from 
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the  crown  or  otherwise,  is  constituted  a  public  officer.     Henfy 
V.  Mayor  of  Lyme,  5  Bing.  91. 

(c.)  "  Every  man  is  a  public  officer  who  hath  any  duty 
concerning  the  public,  and  he  is  not  the  less  a  public  officer 
'where  his  authority  is  confined  to  narrow  limits,  because  it 
is  the  duty  of  his  office  and  the  nature  of  that  duty,  which 
makes  him  a  public  officer,  and  not  the  extent  of  his  author- 
ity."    Bac.  Abr.,  "  Office  and  Officers;'  (a.) 

(d.)  "  Commissioners  appointed  by  the  act  of  the  legisla- 
ture, to  lay  out  and  build  a  road  for  the  use  of  the  public,  are 
public  officers."     People  v.  Hayes,  7  How.  Pr.  248. 

5.  Independently  of  the  statute  in  question,  and  on  ordi- 
nary principles  relating  to  receivers  of  railroads,  the  weight 
of  authority  is  against  the  doctrine  that  a  receiver  is  liable  in 
a  case  like  this. 

(1.)  In  Cardot  v.  Barney,  63  N.  Y.  281,  it  was  held  as  fol- 
lows : 

An  assignee  or  receiver  in  bankruptcy  of  an  insolvent  rail- 
road corporation,  who,  as  such  assignee,  is  running  and  oper- 
ating its  road,  in  the  absence  of  evidence  that  he  assumed  to 
act  other  than  as  assignee,  or  that  he  held  himself  out  as  a 
carrier  of  passengers  other  than  as  an  officer  of  the  court,  is 
not  liable  in  an  action  for  negligence  causing  the  death  of  the 
passenger,  where  no  personal  neglect  is  inaputed  to  him,  either 
in  the  selection  of  agents  or  in  the  performance  of  any  duty, 
but  where  the  negligence  charged  was  that  of  a  subordinate, 
whom  he  necessarily  and  properly  employed,  in  compliance 
with  the  order  of  the  court. 

Allen,  J.,  said:  "It  was  urged  upon  us  at  the  argument, 
that  unless  the  defendant  was  liable,  the  plaintiff  was  remedi- 
less, and  therefore  the  action  should  be  sustained.  But  this 
argument  cannot  avail. 

"  It  has  been  repeatedly  said  by  learned  judges  in  like  cases, 
that  it  proves  nothing;  and  there  are  many  instances  in  which 
individuals  injured  by  the  acts  of  agents,  are  without  remedy 
■ — as  in  the  case  of  injuries  incurred  by  the  acts  of  the  em- 
ployes and  agents  of  public  officers — with  one  or  two  excep- 
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tions,  which  rest  upon   peculiar  reasons  not  applicable  to  the 
present  action. 

"Here  no  personal  neglect  is  imputed  to  the  defendant, 
either  in  the  selection  of  agents  or  the  performance  of  any 
duty ;  constructive  negligence,  by  the  act  of  a  superintendent, 
necessarily  and  properly  employed  by  him,  is  relied  upon. 
Public  officers  performing  their  duties  through  the  agency, 
and  with  the  assistance,  of  subordinate  agents  employed  by 
them,  whether  acting  gratuitously  or  for  compensation,  are  not 
answerable  for  the  neglect  or  wrongful  acts  of  their  subordi- 
nates. When  acting  for  a  compensation,  they  are  regarded  as 
being  paid  for  the  services  rendered,  and  not  for  taking  the 
hazard  of  tiie  acts  of  those  necessarily  employed  by  them." 
Lane  v.  Cotton,  1  Ld.  Mansf.  646;  S.  C,  1  Salk.  17;  Whit- 
field V.  Ledespencer,  Cowp.  754;  Hall  v.  Smith,  2  Bing.  156; 
Duncan  v.  Findlater,  6  CI.  &  Fin.  894. 

(2.)  The  case  of  Klein  v.  Jewetf,  11  C.  E.  Green  474,  in 
which  Vice  Chancellor  Van  Fleet  expressed  a  different  view, 
was  decided  without  reference  to,  and  independently  of,  the 
statute,  which  was  not  even  adverted  to,  and  was  a  case  over 
which  the  court  had  no  jurisdiction,  the  cognizance  of  such 
a  case  by  a  court  of  equity,  having — as  held  by  this  court 
in  Palys  v.  Jewett,  5  Stew.  Eq.  317 — "no  footirig  in  judicial 
recognition,  or  in  any  principle  of  practice." 

Besides,  the  question  of  liability  to  an  action  was  not  a 
matter  of  serious  dispute,  the  Vice  Chawcellor  saying  :  "  It 
was  not  seriously  disputed  [that]  the  receiver  must  be  held 
liable  if  actionable  negligence  was  shown." 

It  must  be  conceded,  therefore,  that  the  view  of  the  Vice 
Chancellor,  in  regard  to  the  liability  of  receivers,  as  expressed 
in  that  case,  while  it  is  entitled  to  great  respect  as  the  opinion 
of  a  learned  jurist,  cannot  have  the  authority  of  a  judicial 
decision.     He  says : 

"  Both  upon  principle  and  authority,  I  think  it  must  be 
held  that  a  receiver,  operating  a  railroad  under  the  order  of  a 
court  of  equity,  stands,  in  respect  to  duty  and  liability,  just 
where  the  corporation  would,  were  it  operating  the  road,  and 


NOVEMBER  TERM,  1884.  619 


Little  V.  Dusenberry. 


the  question  whether  or  not  the  receiver  is  liable  for  negli- 
gence, must  be  tested  by  the  same  rules  that  would  be  applied 
if  tiie  corporation  was  the  actual  party  defendant  before  ihe 
court." 

•  (a.)  The  "principle"  invoked  in  support  of  this  view  is 
stated  as  follows:  "There  can  be  no  such  thing  as  irresponsi- 
ble power,  exerting  force  or  authority,  without  being  subject 
to  duty,  under  any  system  of  laws  framed  to  do  justice.  It  is 
an  inseparable  condition  of  every  grant  of  power  by  the  state, 
whether  expressed  or  not,  that  it  shall  be  properly  exercised, 
and  that  the  grantee  shall  be  liable  for  injuries  resulting 
directly  and  exclusively  from  his  negligence  in  its  use." 

If  this  means  anything  more  than  that  public  officers  or 
corporations,  clothed  with  authority,  and  charged  with  a  duty 
to  act  for  the  public  benefit,  are  liable  to  be  punished  by 
indictment  for  the  abuse  of  that  authority  and  the  neglect  of 
that  duty,  it  is  not  a  principle  of  law.  Freeholders  of  Sussex 
V.  Strader,  3  Harr.  108 ;  Cooky  v.  Freeholders  of  Essex,  3 
Dutcher  415  ;  Livermore  v.  Freeholders  of  Camden,  5  Id.  245  ; 
S.  a,  2  Vroom  507 ;  Fray  v.  Jersey  City,  3  Id,  394. 

(6.)  The  "  authority"  vouched  to  sustain  this  view  consists 
of  the  three  following  cases :  31eara's  Adm'r  v.  Holbrook,  20 
Ohio  St.  137  ;  Pdumenthal  v.  Brainard,  38  Vt.  402;  Paige  v. 
Smith,  99  Mass.  395. 

The  case  of  Meara's  Adm'r  v.  Holbrook  was  decided  on 
the  authority  of  Blumenthal  v.  Brainard  and  Paige  v.  Smith, 
and  was  influenced  by  a  doctrine  as  to  the  liability  of  public 
officers  for  a  private  injury  resulting  from  their  neglect,  which 
has  been  repudiated  in  this  state.  See  New  Jersey  cases  above 
cited. 

The  case  of  Blumenthal  v.  Brainard  was  an  action  on  con- 
tract for  the  carriage  of  goods,  and  the  evidence  showed  that 
the  receivers  conducted  and  held  themselves  out  as  common 
carriers,  and  the  court  say :  "  If,  in  fact,  they  were  common 
carriers  over  that  railroad,  we  think  it  is  no  defence  to  an 
action  at  law  for  a  breach  of  duty  or  obligation,  arising  out 
of  business  entrusted  to  them  in  that  relation,  that  they  were 
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running  and  managing  the  line  of  railroad  as  receivers  under 
an  appointment  of  the  Court  of  Chancery."  The  court  did 
.not  intimate  that,  in  all  respects,  and  in  the  absence  of  any 
contract,  a  receiver  would  be  subject  to  all  the  responsibilities 
of  a  proprietor  of  the  road.  But  a  suit  against  a  receiver  on 
his  contract  as  a  common  carrier,  is  one  thing;  a  suit  against 
him  as  a  public  officer,  for  his  neglect  of  a  public  duty,  is 
quite  another. 

The  case  of  Paige  v.  Smith  was  that  of  an  action  in  Massa- 
chusetts against  the  same  Vermont  receivers,  and  the  brief 
opinion  of  the  Massachusetts  court,  below  quoted  in  full,  will 
suffice  by  way  of  explanation. 

Foster,  J.:  "The  Supreme  Court  of  Vermont,  in  an  action 
against  these  defendants,  held  that  if,  in  fact,  they  were  com- 
mon carriers  over  a  line  of  railroad,  it  could  be  no  defence  to 
an  action  at  law,  for  a  breach  of  duty  or  obligation  arising 
out  of  business  entrusted  to  them  in  that  relation,  that  they 
were  running  and  managing  the  line  of  railroad  as  receivers, 
under  the  appointment  of  the  Court  of  Chancery.  Blumen- 
ihal  V.  Brainard,  38  Vt.  408. 

"It  is  impossible  for  the  courts  of  this  commonwealth  to 
accord  to  these  defendants  an  exemption  from  the  ordinary 
common  law  liabilities  of  common  carriers,  more  extensive 
than  they  are  allowed  in  the  state  in  which  they  were  appointed 
receivers,  and  in  which  the  accident  occurred.  Under  these 
circumstances,  the  ordinary  rule  for  which  the  defendants  con- 
tend, that  receivers  are  amenable  solely  to  the  court  by  which 
they  are  appointed,  is  inai)plicable." 

(3.)  See  Jones  on  Railroad  Securities,  §§  511,  512,  where 
the  cases  are  reviewed,  and  the  result  is  stated  as  follows : 

"  In  conclusion,  it  seems  proper  to  remark  that,  on  princi- 
ple, the  case  of  Cardot  v.  Barney  is  sound  ;  that  the  doctrine 
of  respondeat  superior  as  between  a  receiver  acting  under  the 
direction  of  a  Court  of  Chancery,  and  his  employes,  has  no 
application." 

6.  But,  as  shown,  the  exemption  of  the  receiver  in  the  case 
at  bar,  does  not  rest  alone  on  the  ordinary  principles  of  law 
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applicable  to  receivers,  as  laid  down  in  Cardot  v.  Barney  ;  it 
rests  also  on  the  peremptory  "  shall "  of  the  statute,  and  on 
the  well-settled  principles  regulating  the  liabilities  of  public 
officers. 

II.  The  interest  and  estate  which  the  Central  Railroad 
Company  of  New  Jersey  acquired  by  lease  or  agreement  of 
October  6th,  1873,  between  it  and  the  New  York  and  Lono^ 
Branch  Railroad  Company,  in  the  railroad  and  franchises  of 
the  latter  company,  were,  as  between  those  companies,  changed 
by  the  agreement  of  January  3d,  1882 ;  and  the  third  excep- 
tion and  assignment  of  error  should  be  sustained.  See  agree- 
ment of  October  6th,  1873;  agreement  of  January  3d,  1882. 

1.  This  is  manifest,  not  only  from  a  comparison  of  the  two 
documents,  but  also  from  the  scope  and  object  of  the  agree- 
ment of  January  3d,  1882,  which  were  to  create  new  rela- 
tions between  all  the  parties  thereto. 

(1.)  By  the  leasing  agreement  of  1873,  the  Central  Rail- 
road Company  of  New  Jersey  was  the  lessee  of  the  New 
York  and  Long  Branch  railroad,  with  the  exclusive  control, 
use  and  management  thereof,  and  bound  to  "keep  in  repair 
the  said  railroad,  at  its  own  cost." 

(2.)  By  the  quadripartite  agreement  of  January  3d,  1882, 
it  was  agreed  that  the  "Pennsylvania  Railroad  Company  shall 
have  the  full,  free  and  uninterrupted  use  of  the  said  New 
Yofk  and  Long  Branch  railroad,  in  connection  with  the 
Central  Railroad  Company  of  New  Jersey  and  the  New 
Jersey  Southern  Railroad  Company;"  that  the  trains  of 
both  the  Central  Railroad  Company  and  Pennsylvania  com- 
pany, over  the  New  York  and  Long  Branch  railroad,  shall 
be  "subject,  as  to  the  safety  of  running  the  same,  to  the 
approval  of  the  superintendent  of  said  road,  and  said  trains, 
while  upon  said  road,  shall  be  moved  under  the  order  of  its 
superintendent,  and  be  subject  to  its  rules  and  regulations," 
(§  4,  p.  102) ;  and  the  New  York  and  Long  Branch  Rail- 
road Company  was  "  to  maintain  the  property  between  Perth 
Amboy  and  Bay  Head  City  in  first-class  condition." 
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2.  It  thus  appears,  beyond  all  controversy,  that,  by  the 
quadripartite  agreement  of  1882,  the  old  relations  of  the  Cen- 
tral Railroad  Company,  as  lessee  of  the  Long  Branch  rail- 
road, were  destroyed,  and  that  entirely  different  and  incom- 
patible relations  were  formed  between  the  New  York  and 
Long  Branch  Railroad  Com.pany  with  the  Central  Railroad 
Company  and  the  Pennsylvania  Railroad  Company,  in  which 
neither  of  the  two  last-named  companies  had  any  estate  or 
interest  in  the  road,  or  had  even  the  right  to  control  its  own 
trains  on  thfe  road,  in  which  neitber  paid  rent,  but  in  which 
the  New  York  and  Long  Branch  Railroad  Company  resumed 
its  dominion  over  the  road,  and  responsibility  for  the  mainte- 
nance and  repair  thereof. 

III.  The  Central  Railroad  Company  of  New  Jersey  was  not, 
at  the  time  the  accident  happened,  carrying  on,  in  its  corporate 
capacity  and  for  its  own  emolument,  the  transportation  busi- 
ness over  the  line  of  the  railroad  in  question,  viz.,  the  New 
York  and  Long  Branch  railroad ;  and  the  fourth  exception 
and  assignment  of  error  should  be  sustained. 

The  Central  Railroad  Company  of  New  Jersey,  when  this 
accident  happened,  was  not  carrying  on,  but  was  enjoined 
from  carrying  on,  any  business  whatever.  The  powers  of  the 
corporation  were  suspended,  and  its  railroad  was  operated  by 
the  receiver  not  for  the  emolument  of  the  company,  but  "for 
the  use  of  the  public." 

IV.  The  said  Cephas  M.  Woodruff  did  not  buy  a  ticket 
issued  by  the  said  Central  Railroad  Company  of  New  Jersey, 
and  the  ticket  did  not  purport  to  be  a  contract  of  that  com- 
pany to  carry  him,  and  neither  in  that  way  nor  in  any  other 
way  was  the  relation  of  passenger  and  carrier  created  between 
him  and  the  last-named  company;  and  the  fifth  exception 
and  assignment  of  error  should  therefore  be  sustained. 

1.  The  evidence  clearly  shows  that  the  ticket  was  issued 
and  sold  to  the  deceased,  not  by  the  Central  Railroad  Cora- 
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pany,  but  by  the  New  York  and  Long  Branch  Railroad 
Company,  through  its  ticket-agent  (Mr.  Jorolaraon),  at  As- 
bury  Park.  Although  the  ticket  was  originally  prepared  by 
the  Central  Railroad  Company  while  lessee  of  the  New  York 
^nd  Long  Branch  railroad,  with  the  intention  of  issuing  it  for 
a  passage  on  that  road,  yet  it  never,  in  fact,  was  issued  for 
that  purpose,  but  (with  others)  was  sold  to  the  New  York  and 
Long  Branch  Railroad  Company,  after  the  quadripartite 
agreement  of  18S2,  and  issued  by  the  latter  company  on  its 
own  account. 

2.  The  ticket  did  not  purport  to  be  a  contract  of  the  Cen- 
tral Raiload  Company  to  carry  the  deceased. 

(1.)  It  is  true  that  the  ticket,  because  originally  intended 
for  use  by  the  Central,  Rail  road  Company,  as  lessee,  has  printed 
on  it  the  name,  "Central  Railroad  of  New  Jersey,"  but  with 
the  words,  "  New  York  and  Long  Branch  Division  "  super- 
added ;  the  whole  purport  of  which  was  that  it  related  to  the 
New  York  and  Long  Branch  railroad. 

(2.)  The  ticket  was  not  a  contract,  and  did  not  purport  to 
be  a  contract,  by  or  with  any  one  or  for  any  purpose. 

(3.)  It  was  "  a  mere  receipt,  token  or  voucher,  adopted  for 
convenience,  to  show  that  the  passenger  has  paid  his  fare  from 
one  place  to  another."  See  Thompson  on  Carriers  65,  431, 
432 ;  Hutchinson  on  Carriers,  §  580 ;  Quimby  v.  Vanderhilt, 
17  N.  Y.  306;  5.  C,  Thompson  on  Carriers  423;  State  v. 
Overton,  4  Zab.  435,  438. 

V.  There  was  error  in  the  instruction  to  the  jury  that  if 
they  should  find  that  the  track  at  the  switch  where  the  acci- 
dent happened  was  in  an  unsafe  condition,  through  the  neg- 
ligence of  those  engaged  in  putting  the  switch  in,  the  said 
defendant  might  be  held  liable  in  damages  in  this  suit;  and 
the  sixth  exception  and  assignment  of  error  should  therefore 
be  sustained. 

1.  "Those  engaged  in  putting  the  switch  in"  were  "in  the 
employ  of  the  superintendent  of  the  New  York  and  Long 
Branch  Railroad  Company."     The  learned  judge  so  charged. 
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2.  Under  the  agreemeut  of  1882,  the  New  York  and  Long 
Branch  Railroad  Company  alone  was  bound  to  maintain  and 
keep  iu  repair  the  road. 

3.  As  the  contract  was  made  with  the  New  York  and 
Long  Branch  Railroad  Company,  which  alone  undertook  to 
carry  the  deceased,  so  the  duty  of  carrying  him  safely  rested 
only  on  that  company.  The  action,  although  in  tort,  is 
founded  on  "  a  duty  arising  out  of  a  contract."  Thompson 
on  Carriers  65,  n.  6. 

4.  The  fact  that  the  train  of  cars  was  owned  by  the  Central 
Railroad  Company  is  of  no  consequence,  because : 

(1.)  No  person  or  corporation  can  be  held  liable  merely  by 
reason  of  ownership  of  a  vehicle  in  which  one  rides  when  he 
meets  with  an  accident. 

(2.)  It  is  undeniable  that  the  accident  arose  not  from  a 
defect  in  the  cars  or  engine,  or  negligence  of  those  in  charge 
of  the  train,  but  from  a  defect  in  the  road,  or  neglect  of  the 
employes  of  the  New  York  and  Long  Branch  Railroad  Com- 
pany. 

(3.)  The  New  York  and  Long  Branch  railroad  was  not 
under  the  control  of  the  receiver,  but  exclusively  under  the 
control  of  the  New  York  and  Long  Branch  Railroad  Com- 
pany, its  owner.     See  under  "  Second  Point,"  supra. 

(4.)  Under  the  provisions  of  the  agreement  of  1882,  and  as 
a  matter  of  fact  undisputed,  all  the  trains  and  train  employes 
were  under  the  absolute  control  and  regulation  of  the  New 
York  and  Long  Branch  Railroad  Company  and  its  superin- 
tendent, "  while  upon  said  road."  See  agreement  of  1882,  §§ 
4,  16. 

(5.)  As  the  undertaking  to  carry  was  not  entered  into  by 
the  receiver,  and  as  neither  the  road,  the  train  nor  the  train 
hands  were  under  his  control,  it  follows  that  no  negligence, 
and  therefore  no  liability,  could  be  imputed  to  him. 

For  the  defendant  in  error,  H.  C.  Pitney. 

I.  The  proof  was  abundant  and  clear  that  the  relation  of 
passenger  and  carrier  existed  between  the  parties. 
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Defendant  was  riding  in  a  train  owned  and  controlled  by 
the  receiver,  run  by  an  engineer  and  conductor  in  his  employ, 
upon  a  ticket  issued  by  the  receiver,  and  upon  a  track  of 
which  the  Central  Railroad  Company  was  lessee  in  possession. 

The  New  York  and  Long  Branch  Railroad  Company  owned 
no  cars  and  ran  no  trains. 

II.  The  contract  between  the  Central  and  Pennsylvania 
Railroad  Companies  did  not  alter  the  position  of  the  Central 
company,  as  lessee  in  possession  of  the  New  York  and  Long 
Branch  railroad.  It  merely  provided  for  a  joint  use  of  the 
road. 

But  it  is  immaterial  whether  defendant  was  in  actual  pos- 
session and  control  as  lessee  or  not,  for — 

III.  Admitting  that  the  quasi  possession  and  control  of 
the  New  York  and  Long  Branch  railroad  was,  by  the  con- 
tract, restored  to  the  New  York  and  Long  Branch  Railroad 
Company,  yet  such  possession  and  control  of  its  track  did  not 
relieve  the  Central  railroad  from  its  liability  for  any  negli- 
gence in  keeping  the  track  in  order. 

The  rule  is  that  the  carrier  is  a  warrantor  against  any  neg- 
ligence in  the  construction  and  daily  maintenance  of  every 
appliance  necessary  to  insure  the  passengers'  safety. 

He  is  not  a  warrantor  against  all  defects,  but  he  is  a  war- 
rantor against  all  defects  which  are  the  result  of  negligence, 
either  in  original  construction  or  subsequent  maintenance. 

At  one  time,  it  was  held  that  the  carrier  was  an  absolute 
guarantor  against  all  defects.  Alden  v.  N.  Y.  Central  R.  R. 
Co.,  26  N.  Y.  102. 

The  question  first  arose  in  cases  of  defects  in  construction' 
of  vehicles.  Sharp  v.  Orey,  9  Ring.  457,  459 ;  Grote  v.  R. 
R  Co.,  2  W.  H.  &  G.  Ex.  251,  255. 

The  leading  case  on  the  present  point  is  Blake  v.  Great 
Western  R.  W.  Co.,  7  //.  &  N.  986,  in  Exchequer  Chamber, 
before  Cockburn,  C.  J.,  Wightman,  Crompton,  Byles,  Keat- 
ing and  Mel  lor,  J  J. 

Vol.  XVII.  40 
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Plaintiff  bought  of  defendant,  in  London,  a  ticket  for  a 
journey  from  London  to  Milford.  Defendant's  line  extended 
to  Gloucester,  and  thence  it  ran  over  the  South  Wales  railway, 
under  a  contract  with  that  company,  by  which  the  fares  paid 
by  passengers  were  apportioned  between  the  two  companies. 
The  South  Wales  company  left  an  engine  standing  on  its 
track,  thereby  causing  a  collision  with  defendant's  train,  on 
which  plaintiff  was  riding,  whereby  he  was  injured.  No  neg- 
ligence was  imputed  to  the  defendant,  but  it  was  held  liable 
for  the  negligence  of  the  other  company. 

Chief  Justice  Cockburn  (p.  992)  says  :  ^'  If  a  railway  com- 
pany chooses  to  contract  to  carry  passengers,  not  only  over 
their  own  line,  but  also  over  the  line  of  another  company, 
the  company  so  contracting  incurs  all  the  liability  which 
would  attach  to  them  if  they  had  contracted  solely  to  carry 
over  their  own  line.  *  *  *  Under  these  circumstances, 
the  Great  Western  Railroad  Company  became  responsible  for 
the  safety  of  every  passenger  throughout  the  distance  for 
which  they  gave  him  a  ticket,  just  as  if  they  had  conveyed 
him  over  their  own  line.  *  *  *  Jf^  by  arrangement  with 
another  company,  they  convey  passengers  over  the  whole  or 
part  of  another  line,  the  same  obligation  attaches,  and  thej 
make  the  other  company  their  agent,  and  on  their  part,  they 
undertake  that  the  other  company  shall  keep  their  line  in 
proper  condition.  It  is  unnecessary  to  say  whether  the  plain- 
tiff below  would  have  had  a  right  of  action  against  the  South 
Wales  company;  at  all  events,  he  has  against  the  Great  West- 
ern company.  It  would  be  inconsistent  with  public  safety 
and  convenience  to  put  any  other  construction  on  such  a  con- 
tract than  that  the  Great  Western  Railway  Company  should 
be  primarily  liable  to  the  plaintiff  below,  and  should  take 
their  remedy  against  the  South  Wales  company,  whose  ser- 
vants, by  their  negligence,  have  caused  the  accident." 

Cromptou,  J.,  said  :  "  The  Great  Western  Railway  Company 
having  made  arrangements  with  the  South  Wales  Company 
for  the  carriage  of  passengers  to  Milford,  and  for  dividing  the 
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fares  between  them,  one  of  the  responsibilities  which  they 
took  upon  themselves  was,  that  the  line  should  be  safe  and 
secure  the  whole  distance." 

The  other  judges  said  the  effect  of  the  arrangement  was 
'  to  make  the  line  of  the  South  Wales  company,  pro  hac  vice, 
the  line  of  the  Great  Western  Railway  Company,  This  is 
the  leading  English  case  where  the  defendant  sought  to  be 
charged  had  running  powers,  by  contract,  over  the  line  of 
the  third  party. 

It  was  followed  by  Buxton  v.  North  Eastern  Railway  Co., 
L.  R.,  3  Q.  B.  549.  The  plaintiff  was  a  passenger  on  a  train 
of  cars  run  by  the  defendant  from  York  to  Tamworth,  a  town 
on  the  Midland  company's  road.  W^hen  on  the  Midland  com- 
pany's road,  the  train  came  in  collision  with  a  bullock  which 
had  strayed  on  to  the  track  from  an  adjoining  field,  breaking 
down  a  fence  which  had  become  defective  through  age,  and 
which  it  was  the  duty  of  the  Midland  company  to  keep  in 
repair.  The  plaintiff,  being  injured  by  the  collision,  sought 
to  recover  damages  from  the  defendant.  Held,  that  the  defend- 
ant was  liable  on  the  authority  of  Blake's  case.  Lush,  J., 
went  out  of  his  way  to  approve  of  that  decision. 

Then  comes  John  v.  Bacon,  L.  R.,  5  C.  P.  437.  Plaintiff 
■was  a  passenger  from  Milford  Haven  to  Liverpool,  on  a 
steamer  of  defendant,  running  from  Havenford  to  Liverpool 
and  stopping  at  Milford  Haven.  At  the  latter  place,  passen- 
gers boarded  the  steamer  by  means  of  a  hulk  belonging  to  a 
third  party,  and  used  as  a  sort  of  wharf. 

In  passing  through  the  hulk,  plaintiff  fell  through  an  open 
hatchway,  in  the  dark,  and  was  injured.  Defendant  had  a 
contract  with  the  owner  of  the  hulk  to  make  use  of  it  for 
embarking  and  disembarking  passengers. 

Defendant  was  held  liable  on  the  authority  of  Blake's  case, 
Buxton'b  case,  and  Francis  v.  Cockrell,  per  Bovill,  Keating, 
Montague  Smith,  and  Brett,  J  J.,  and  all  expressed  approba- 
tion of  those  cases. 

Francis  v.  Cockrell,  L.  R.,  5  Q.  B.  184,  501,  on  appeal 
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(head-note  in  Queen's  Bench) :  "  Where  a  man  causes  a  build- 
ing to  be  erected  for  viewing  a  public  exhibition,  and  adraits^ 
persons  on  payment  of  money,  the  contract  between  him  and 
the  persons  admitted  is  analogous  to  the  contract  between  a 
carrier  and  his  passengers ;  and  there  is  implied  in  such  con- 
tract a  warranty  not  only  of  due  care  on  the  part  of  himself 
and  servants,  but  also  of  due  care  on  the  part  of  any  inde- 
pendent contractor  who  may  have  been  employed  by  him  to 
construct  the  means  of  conveyance  or  support. 

"  Where,  therefore,  the  defendant,  acting  on  behalf  of  him- 
self and  others  interested  in  certain  races,  entered  into  a  con- 
tract with  E.,  who  was  a  competent  person  to  be  so  employed, 
to  erect  and  let  to  them  a  grand  stand  for  the  purpose  of 
viewing  the  races,  and  the  defendant,  on  behalf  of  himself  and 
his  colleagues,  received  five  shillings  (to  be  appropriated  to 
the  race  fund)  from  every  person  admitted,  of  whom  the 
plaintiff  was  one,  and  the  stand  had  been  negligently  and 
improperly  constructed  (but  not  to  the  knowledge  of  the 
defendant),  and,  in  consequence,  fell  and  injured  the  plaintiff 
— Held,  plaintiff  could  maintain  an  action  against  the  defend- 
atit  for  the  damages  sustained,  although  the  defendant  was 
free  from  all  negligence  and  had  employed  a  competent  person 
to  erect  the  stand." 

And  see  language  of  Hannen,  J.,  at  p.  193,  cited  at  length 
in  Hutchinson  on  Carriers,  §  512. 

On  appeal,  (i.  R.,  5  Q.  B.  501,)  the  head-note  is  varied  thust 

"  A  man  who  causes  a  building  to  be  erected  for  viewing  a 
public  exhibition,  and  admits  persons  on  payment  of  money 
to  a  seat  in  the  building,  im[)liedly  undertakes  that  due  care 
has  been  exercised  in  the  erection  and  that  the  building  is 
reasonably  fit  for  the  purpose." 

And  then  follow  the  remaining  head-notes  used  in  the 
report  in  the  court  below. 

The  judgment  of  the  Q,.  B.  was  unanimously  affirmed, 
receiving  the  votes  of  Kelly,  C.  B.,  Martin,  B.,  Chaunell,  B., 
Keating,  J.,   Montague  Smith,  J.,   and  Cleasby,   B.      The 
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judges  relied  upon  Readhead's  case,  Sharp  v.  Grey,  Burn's 
case  in  Ireland,  and  Grote's  case ;  and  the  reasoning  of  Kelly, 
C.  B.,  (p.  505)  includes  the  road-bed  as  well  as  the  carriage 
of  the  railway.  His  explanation  of  Gi'ote  v.  Railway,  2  Ex. 
251,  is  important. 

Next  comes  Thomas  v.  Rhymney  Railway  Co.,  L.  R.,  5  Q. 
B.  226  ;  L.  R.,  6  Q.  B.  266,  on  appeal,  which  is  the  leading 
case  where  the  defendant  sought  to  be  charged  had  running 
powers  over  another  road  by  virtue  of  an  act  of  parliament. 

Plaintiff  purchased  a  ticket  from  defendant  to  ride  from 
Caerphilly  to  Cardiff.  At  Llandaff,  defendant's  line  joins 
the  Taff  Vale  Railway  Company's  road,  and  thence  to  Car- 
diff the  train  ran  over  that  road  by  virtue  of  running  powers 
granted  by  a  special  act  of  parliament.  The  whole  of  the 
traffic  arrangements,  &c.,  over  the  Taff  Vale  road  were  left, 
by  the  act  of  parliament,  in  the  control  of  the  Taff  Vale 
company. 

The  plaintiff's  train  collided  with  the  rear  of  a  train  of  the 
Taff  Vale  company,  wholly  through  the  neglect  of  the  latter 
company.  Its  signal  man  had  permitted  defendant's  train  Ho 
pass  on  to  that  road  too  soon  after  the  other  train  had  started. 
The  plaintiff  was  injured  by  the  collision.  Held,  by  the 
'Queen's  Bench,  per  Mellor,  Lush  and  Hannen,  JJ.,  on  the 
authority  of  Blake's  and  Buxton's  cases,  that  the  defendant 
"was  liable. 

In  Exchequer  Chamber,  where  the  facts  are  more  fully 
stated,  the  case  was  elaborately  argued  before  Kelly,  Bram- 
well,  Channell,  Keating,  Montague  Smith,  Brett  and  Cleasby, 
«even  judges;  and  the  distinction  between  it  and  Blake's  case 
was  pointed  out,  viz.,  that  in  one,  the  running  was  by  virtue 
of  a  contract  and  apportioning  of  the  fares,  and,  in  the  other, 
by  act  of  parliament  and  payment  of  tolls.  All  concurred  in 
affirming  the  judgment,  six  of  them  on  principle  as  well  as 
authority,  and  one — Bramwell — on  authority  alone. 

Kelly,  C.  B.,  said  (p.  272) :  "  We  are  of  opinion,  both 
upon  principle  and  authority,  that  the  company,  by  the  grant- 
ing of  that  ticket,  entered  into  a  contract  that  due  and  reason- 
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able  care  should  be  taken  that  the  plaintiff  should  be  conveyed 
in  safety  upon  the  entire  journey."  And  again  :  ''  I  am  still 
of  the  opinion,  upon  every  principle  of  law,  justice  and  reason^ 
when  a  ticket  is  issued  at  Euston  Square  station  for  the  con- 
veyance of  a  passenger  to  Edinburgh,  for  still  further  north^ 
where  the  traveler  may,  in  the  course  of  his  journey,  have  to 
pass  over  several  lines  of  railway  belonging  to  different  com- 
panies, that  the  contract  which  was  entered  into  by  the 
company  that  issues  the  ticket  is  a  contract  tiiat  reasonable 
care  shall  be  exercised  by  all  by  whom  exercise  of  care  is 
necessary  for  the  reasonably  safe  conveyance  of  the  passenger 
from  one  end  of  the  journey  to  the  other.  *  *  *  j^^  qq^- 
tainly  appears  to  me  to  make  no  more  difference  that  they  are 
enabled  to  carry  the  passengers  along  a  portion  of  the  line 
under  some  arrangement  with  another  company,  than  if  it 
were  their  own  line  and  a  portion  of  it  were  kept  in  repair 
under  a  contract  with  some  persons  who  were  in  the  habit, 
for  a  due  consideration,  of  effecting  repairs  for  railroad  com- 
panies ;  which  certainly  would  not  exempt  the  company  from- 
t^e  obligations  imposed  upon  it." 

In  the  latter  case  of  Wright  v.  Midland  Railway  Co.,  L.  R., 
8  Exch.  137,  the  doctrine  of  the  earlier  cases  was  re-affirmed, 
but  confined  within  the  true  ratio  decidendi  of  those  cases,  and 
the  decision  was  against  the  plaintiff  on  the  facts  of  that  case. 
Plaintiff  was  a  passenger  over  defendant's  own  road,  in  its  own 
train.  Another  railway  company,  viz.,  the  London  and  North 
Western,  had  running  power  over  it  by  act  of  parliament,  and 
a  train  of  the  latter,  which  got  in  the  way  of  defendant's  train 
by  running  in  disobedience  and  disregard  to  defendant's  sig- 
nals, ran  into  it  and  injured  plaintiff.  The  jury  acquitted 
defendant  of  all  negligence,  and  attributed  the  accident  wholly 
to  the  negligence  of  the  London  and  North  Western  company, 
in  disobeying  defendant's  signals. 

The  case  was  distinguished  from  Thomas'  case  on  the 
ground  that  in  that  case  the  defendant,  the  Rhymney  Railway 
Company,  trusted  to  the  signals  of  the  servants  of  the  Taff 
Vale  road,  when  they  might  have  provided  their  own  men 


NOVEMBER  TERM,  1884.  631 

Little  V.  Diisenberry. 

to  watch  and  give  signals ;  and  from  Blake's  case  on  the 
ground  that  the  obstruction  there  was  within  the  power,  and 
therefore  within  the  duty,  of  the  defendant  to  have  guarded 
against;  while  in  Wright's  case  the  defendant  did  all  in  its 
,  power  to  prevent  the  collision  by  signaling,  &o.  Cleasby,  B., 
in  delivering  judgment,  said  (p.  144) :  "  I  quite  agree  that  a 
contract  for  carriage  from  one  place  to  another  extends  over 
the  whole  journey,  whether  upon  the  line  of  the  contracting 
company  or  not,  and,  further,  that  it  is  the  carrier's  duty  to 
use  due  and  reasonable  care  during  the  whole  journey.  And 
I  think  that  due  and  reasonable  care  extends  to  everything 
that  is  made  use  of  by  the  contracting  party  during  the  coui'se 
of  that  journey.  For  instance,  as  regards  the  construction  of 
a  railway,  it  embraces  a  contract  that  the  rails  themselves 
shall  be  in  a  sound  and  efficient  state,  so  far  as  due  care  can 
make  them  so,  and  if  they  were  worn  out  on  a  part  of  the 
railway  not  belonging  to  the  contracting  company,  and  which, 
therefore,  they  had  not  the  power  to  repair,  I  agree  that  the 
decisions  would  establish  that  they  would  be  liable  for  a  want 
of  care  in  those  rails  not  being  in  a  proper  state  if  any  dam- 
age was  sustained  thereby ;  and  the  same  may  be  said  if  the 
switches  or  anything  of  that  sort  were  defectively  constructed, 
and  it  were  made  out  that  in  the  course  of  a  journey  over  the 
rails  an  accident  arose  from  that  defective  construction." 

It  is  worthy  of  remark  that  the  Supreme  Court  of  the 
United  States,  in  Railroad  Co.  v.  Barron,  5  Wall  90,  a  case 
almost  exactly  parallel  with  Wright  v.  Midland  Railroad, 
held  .the  defendant  liable,  affirming  the  Circuit  Court  iu 
Illinois. 

The  rule  laid  down  in  these  English  cases  is  recognized  as 
sound  by  Mr.  Hutchinson  (§  514),  and  he  cites  numerous 
American  cases  to  the  same  effisct,  of  which  I  will  mention 
two. 

In  McElroy  v.  Nashua  and  Lowell  Railroad  Co.,  4  Cush. 
400,  the  accident  was  caused  by  the  carelessness  of  a  switch- 
man of  the  Concord  railroad  in  managing  a  switch,  by  which 
the  Concord  road  was  connected  with  the  defendant's  road. 
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This  connection  was  made  by  virtue  of  power  reserved  by  the 
legislature  in  the  original  charter  of  defendant,  so  that  the 
Concord  road  had  the  right  in  invitum  the  defendant,  to  make 
such  connection,  and  did  make  it  accordingly. 

The  court,  per  Shaw,  C.  J.,  held  the  defendant  liable  for 
the  negligence  of  the  switchman  of  the  Concord  road,  saying 
**  that  it  was  within  the  scope  of  defendant's  duty  to  see  that 
the  switch  was  rightly  constructed,  attended  and  managed, 
before  they  were  justified  in  carrying  passengers  over  it." 

Roy  V.  Penna.  Co.,  102  U.  S.  451,  goes  on  the  same  princi- 
ple. There  the  court  held  the  defendant  liable  for  the  negli- 
gence of  the  conductor  and  porter  of  a  sleeping-car  owned 
and  managed  by  an  independent  palace-car  company,  which 
collected  for  its  own  use  the  charge  for  the  sleeping  car  ticket, 
which  was  over  and  above  the  regular  fare  charged  by  the 
defendant  for  a  seat  in  an  ordinary  car. 

Mr.  Justice  Harlan  (p.  457)  lays  down  the  principle  gov- 
erning tlie  case  in  terms  which  include  the  case  of  the  use  of 
a  railroad  line  owned  by  another  company.  He  says  that  the 
defendant  should  not  have  permitted  the  sleeping-cars  to  be 
used  on  its  road  without  reserving  and  exercising  the  right  of 
inspection  in  order  to  insure  the  safety  of  its  passengers,  and 
further,  that  the  servants  of  the  palace-car  company  must  be 
held  in  law  to  be  the  servants  of  the  railroad  company,  the 
defendant. 

These  two  cases  give  the  key-note  of  the  doctrine. 

A  railroad  company  is  never  obliged  to  run  its  cars  over 
the  track  of  another  company.  Its  doing  so  is  always  a  mat- 
ter of  ciioice  on  its  patt.  It  takes  its  train  over  the  foreign 
line  voluntarily.  Before  going  over  the  foreign  road  it  should 
take  care  to  make  arrangements  for  the  opportunity  to  provide 
by  its  own  servants  for  the  care  and  maintenance  of  the  track 
of  that  road.  It  need  not  trust  the  servants  of  the  other  line 
to  do  that — it  may  insist  on  doing  it  itself;  and  if  it  do  trust 
tiie  other  company's  servants,  it  thereby  makes  them  its  own 
servants  and  becomes  responsible  for  their  negligence  in  the 
performance  of  that  service. 
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The  same  principle,  substantially,  was  applied  in  Salmon 
V.  Railroad,  10  Vroom  299  (Tf  5  of  head-note),  approving 
Richardson  v.  Railroad,  L.  R.,  10  C  P.  486,  and  declaring 
the  liability  of  the  defendant  for  the  negligence  of  another 
railroad  company  running  an  engine  on  defendant's  track  by 
statutory  power. 

In  order  to  fix  upon  the  defendants  herein  a  liability  for 
the  accident  in  this  case,  it  is  not  necessary  to  go  so  far  as  the 
English  cases  go. 

If  the  accident  was  caused  by  the  imperfect  arrangement  of 
the  switch,  there  was  ample  opportunity  for  defendant  to  have 
inspected  and  ascertained  whether  the  work  was  perfect  and 
the  track  fit  for  use.  The  actual  work  of  placing  the  switch 
wa-s  done  on  the  previous  day,  in  full  sight  of  passing  trains. 

Defendant;had  notice.of  it,  and,  in  the  language  of  Shaw, 
C.  J.,  was  not  justified  in  conveying  passengers  over  it  until 
he  knew  it  was  in  a  fit  condition  for  that  purpose. 

The  train  which  was  wrecked  was  drawn  by  an  extraordin- 
arily heavy  engine  and  ran  at  an  extraordinary  rate  of  speed, 
and  the  jury  were  justified  in  finding  that  it  was  negligence  to 
run  such  a  train  with  such  speed  over  a  newly-made  switch, 
without  first  making  special  inspection  by  a  servant  of  the 
defendant,  to  see  if  it  was  rightly  constructed. 

IV.  The  defendant  is  not  exempt  from  liability  by  reason 
of  his  being  au  officer  of  the  Court  of  Chancery. 

For  the  purposes  of  this  suit  he  is  a  mere  figure-head — a 
bare  trustee.  The  real  defendant  is  the  railroad  company. 
The  judgment  is  to  be  paid,  by  permission  of  the  Chancellor, 
cut  of  its  funds. 

His  position  is  quite  distinct  from  that  of  a  municipality. 

The  functions  of  a  receiver  of  a  railroad  company  are  pre- 
cisely those  of  a  receiver  of  a  manufacturing  corporation,  and 
the  mere  fact  that  he  carries  on  a  business  for  profit,  which  is 
of  a  quasi  public  nature,  does  not  alter  the  case. 

The  language  of  the  Supreme  Court,  in  State  v.  Railroad 
Commissioners,  12  Vroom  235,  239,  is  apposite.    And  the  cases 
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of  Klein  V.  Jewett,  11  C.  E.  Green  474;  S.  C,  on  appeal,  12 
C.  E.  Green  550;  Palys  v.  Jewett,  5  Stew.  Eg.  302,  are  ia 
point. 

There  was,  indeed,  no  attempt  in  either  of  those  cases  to 
invoke  the  doctrine  of  Freeholders  v.  Strader,  3  Harr.  108, 
and  Pray  v.  Mayor,  3  V'room  394,  but  we  may  be  sure  the 
omission  was  not  the  result  of  oversight  on  the  part  of  the 
very  distinguished  counsel  in  the  later  cases.  But  admitting 
the  defendant  herein  occupies  a  position  and  exercises  func- 
tions of  a  public  character,  so  as  to, give  him  the  benefit  of  the 
doctrine  of  the  freeholder  cases,  and  that  Klein  v.  Jewett  and 
Palys  V.  Jewett  would  have  been  decided  the  other  way  i-f 
the  point  had  been  taken,  still,  that  doctrine  does  not  help 
defendant. 

It  is  thus  stated  (3  Harr.  108) :  "  Where  a  corporate  body, 
whether  of  a  municipal  or  of  a  private  character,  owes  a  spe- 
cific duty  to  an  individual,  an  action  will  lie  for  a  breach  or 
neglect  of  that  duty,  whenever  such  breach  or  neglect  has 
occasioned  an  injury  to  that  individual ;  but  if  such  corpora- 
tion owe  a  duty  to  the  public,  a  neglect  to  perform  it,  although 
every  individual  composing  that  public  is  injured,  some  more 
and  some  less,  yet  they  can  have  no  private  remedy  at  the 
common  law." 

And  this  head-note  is  taken  from  Chief  Justice  Horn- 
blower's  opinion,  p.  121. 

And  in  Livermore  v.  Freeholders,  5  JDutcher  245,  it  is  agaia 
stated  (p.  246)  as  follows  : 

"This  court  held,  in  Freeholders  of  Sussex  v.  Strader,  3 
Harr.  108,  that  no  action  lies  at  the  suit  of  an  individual 
against  the  board  of  chosen  freeholders  of  a  county  for  inju- 
ries sustained  in  consequence  of  their  not  completing  or  keep- 
ing in  repair  a  county  bridge  or  its  abutments;  that  the  only 
remedy  was  by  indictment.  This  principle  was  re-affirmed  by 
this  court  in  Cooky  v.  Chosen  Freeholders  of  Essex,  3  Butcher 
415.  See,  also,  State  v.  Chosen  Freeholders  of  Essex,  3  Zab. 
214,  in  which   it  was  held  that  it  rested  in  the  discretion  of 
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the  board  whether  to  rebuild  a  bridge  or  not,  that  the  loca- 
tion might  be  changed. 

"The  ground  upon  which  these  decisions  first  cited  rest,  is 
that  the  duty  is  owed  to  the  public,  and  not  to  each  individual 
vfho  may  have  occasion  to  use  the  bridge,  and  that  the  adop- 
tion of  any  other  rule  would  be  highly  inexpedient  and 
destructive  of  the  public  interests,  by  subjecting  these  public 
corporations  to  numberless  suits  for  every  petty  neglect  occa- 
sioning inconvenience  to  any  one." 

Now,  the  "duty  to  the  public"  there  spoken  of  is  one  not 
arising  out  of  contract  with  any  individual,  but  one  which  is 
due  to  the  public  as  such,  and  which,  if  neglected,  subjects 
the  municipality  to  punishment,  whether  any  injury  to  any 
individual  arises  or  not. 

There  was,  in  those  cases,  no  contract  with  the  party  who 
was  injured,  nor  any  duty  owing  to  him  over  and  above  every 
other  person  in  the  community. 

But  here,  by  reason  of  the  contract  entered  into  between 
the  deceased  and  the  defendant,  a  specific  duty  arose  and  was 
owing  from  the  defendant  to  the  deceased,  and  to  each  other 
passenger  on  the  train  severally,  and  to  no  other  person  in  the 
world.  Had  the  deceased  been  the  only  passenger,  the  duty 
would  have  been  owed  to  him  alone.  Had  there  been  no 
passengers,  there  would  have  been  no  duty  to  anybody.  The 
public  at  large  had  no  interest  in  the  question. 

The  case  is  far  within  Klein  v.  Jewett  and  Palys  v.  Jewett, 
where  the  relation  of  passenger  and  carrier  did  not  exist. 

It  is  not  perceived  how  the  act  of  February  11th,  1874, 
{Rev.,  p.  196,)  alters  the  case.  The  trustee,  in  operating  the 
railroad  under  it,  does  it  in  the  ordinary  way,  by  making 
contracts  with  passengers  to  carry  them  from  place  to  place. 
He  is  in  no  degree  relieved  thereby  from  the  ordinary  obliga- 
tions of  a  common  carrier.  The  question— if  there  be  anv — 
whether  the  damages  herein  recovered  must  be  paid,  if  at  all, 
out  of  the  receipts  of  the  read,  is  not  involved  in  the  present 
discussion. 

It  is  worthy  of  remark  that  the  rule  in  Strader  v.  Free- 
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holders,  so  far  as  it  exempted  municipalities  from  liability  to 
action,  has  been  modified  by  the  legislature.  Act  of  March 
2Sd,  1859,  §§  20,  21,  Rev.,  p.  1017,  ITf  120,  121 ;  Act  of 
March  15th,  1860,  Rev.,  p.  86,  H  9. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  The  first  error  assigned  on  the  bill  of 
exceptions  returned  with  the  writ  is  that  the  receiver  was  not 
liable  to  this  action  because  that  under  his  statutory  appoint- 
ment he  is  not  a  common  carrier,  but  a  public  officer. 

This  statute  of  February  11th,  1874,  enacts  "that  when- 
ever any  incorporated  railroad  company  in  this  state  shall 
become  insolvent,  and  the  property  of  such  company  shall 
have  passed  into  the  hands  of  a  receiver  by  order  of  the 
Chancellor,  in  accordance  with  the  act  to  which  this  is  a  sup- 
plement, the  receiver  shall,  and  he  is  hereby  empowered  to, 
operate  said  railroad  for  the  use  of  the  public,  subject,  at  all 
times,  to  the  order  of  the  Chancellor ;  and  all  expenses  inci- 
dent to  the  operation  of  said  railroad  shall  be  a  first  lien  on 
the  receipts,  to  be  paid  before  any  other  encumbrance  what- 
ever."    i2et;.,p.  196,  §  106. 

It  is  urged  that  as  he  was  empowered  by  the  act  to  operate 
the  railroad  for  the  use  of  the  public,  th^ere  can  be  no  liability 
to  individuals  on  his  part  when  executing  this  public  duty. 
Freeholders  v.  Strader,  3  Harr.  103 ;  Cooley  v.  Freeholders,  3 
Dutcher  415  ;  Livermore  v.  Freeholder's,  5  Dutcher  245  ;  *S'.  C, 
2  Vroom  507  ;  Pray  v.  Jersey  City,  3  Vroom  394 ;  Marvin 
Safe  Co.  V.  Ward,  ante  pp.  19-21,  are  cited  in  supj)ort  of 
this  position.  The  exhaustive  view  of  this  disputed  principle 
in  Hill  V.  Boston,  122  Mass.  344,  defines  its  true  application 
in  protecting  those  who  are  acting  under  public  authority. 
It  agrees  with  the  statement  in  the  conclusion  of  the  opinion 
of  the  court  in  Pray  v.  Jersey  City,  in  these  words:  "The 
neglects  of  agents  of  the  public  in  the  discharge  of  their  legiti- 
mate functions  cannot  constitute  the  basis  of  an  action  in 
behalf  of  an  individual  who  has  sustained  a  particular  dam- 
age.   Such  neglects  are  public  offences,  and  must  be  remedied 
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by  indictment."  Taking  tiiis  as  the  settled  law  of  our  state, 
the  first  inquiry  is,  Does  this  defendant — the  receiver  of  an 
insolvent  railroad  company — stand  in  such  position  to  the 
public  that  he  can  claim  its  protection  ? 

,An  examination  of  the  cases  where  this  immunity  has  been 
given,  will  show  that  it  is  limited  to  those  who  are  strictly 
public  officers,  who  are  parts  of  the  governmental  agency  of 
the  state,  entirely  distinct  from  individual  gain  or  profit,  such 
as  state,  county,  municipal  and  township  boards  and  officers, 
discharging  duties  imposed  on  them  by  law,  with  none  behind 
them  but  the  public,  whom  they  represent,  and  no  funds  to 
answer  for  damages  except  those  that  must  be  taken  from  the 
public  treasury.  The  phrase  in  the  statute,  ''  to  operate  said 
railroad  for  the  use  of  the  public,"  does  not  create  this  public 
office.  It  imposes  on  the  receiver  appointed  by  the  Chan- 
cellor no  other  duty  to  the  public  than  that  which  belongs  to 
every  railroad  corporation  acting  under  stautory  authority. 
They  must  operate  their  railroads  for  the  use  of  the  public, 
and  do  so,  otherwise  they  could  have  no  legal  right  of  emi- 
nent domain  to  condemn  lands  and  materials  for  the  construc- 
tion and  maintenance  of  their  roads.  The  object  of  the  stat- 
ute is  plain,  that  when  a  railroad  company  becomes  insolvent, 
it  shall  and  may  be  kept  in  operation  for  the  public  conven- 
ience of  travel  and  transportation.  If  its  operation  should 
immediately  cease  when  its  insolvency  is  determined,  great 
detriment  would  follow  to  those  who  are  dependent  on  it  as  a 
highway  open  for  the  use  of  all  who  may  need  it.  At  the 
trial  in  the  Circuit,  the  judge,  in  charging  the  jury,  said  that 
the  statute  "  was  simply  designed  to  secure  the  running  of  the 
road  in  the  interest  of  the  public,  by  making  the  running 
expenses  the  first  lien  on  the  receipts,  in  priority  over  encum- 
brances." This  is  the  obvious  meaning,  and  there  was  no 
intention  on  the  part  of  the  legislature  to  create  a  new  public 
office,  and  clothe  the  receiver  who  occupied  it  by  the  appoint- 
ment of  the  court,  with  the  immunities  of  such  office,  and 
thereby  enable  him  to  shield  himself,  cover  up  the  earnings 
and  protect  the  stockholder's  and  creditors  from  damages  to 
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others,  in  operating  the  road.  It  has  been  the  judicial  con- 
struction of  this  statute,  in  our  courts,  that  it  does  not  change 
the  obligation  of  the  receiver,  who,  by  the  appointment  of 
the  Chancellor,  takes  upon  him  the  management  of  the  road, 
and  that  he  is  liable,  in  his  representative  capacity,  in  all 
respects,  to  others,  for  injuries,  as  the  company  would  be,  if 
transacting  its  business  in  the  usual  way. 

Klein  v.  Jeweti,  11  C.  E.  Green  474,  decided  that  there  was 
such  liability  of  the  receiver,  and,  ou  appeal  to  this  court,  in 
the  same  case,  12  C.  E.  Green  550,  this  point  appears  to  haye 
been  abandoned. 

Polys  V.  Jewett,  5  Steio.  Eq.  302,  was  an  action  against 
the  defendant,  as  the  receiver  of  the  Erie  railway,  for  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  negligence  of  the  employes  of  the  receiver,  in  the  man- 
agement of  a  train  of  cars,  and  it  ruled  that  a  person  having 
a  legal  cause  of  action,  sounding  merely  in  tort,  against  the 
receiver  appointed  by  the  Court  of  Chancery,  has  a  right  to 
pursue  his  redress  by  an  action  of  law,  with  the  permission 
of  the  Chancellor.  In  the  first-named  case,  Meara  v.  ITol- 
hrook,  20  Ohio  St.  137  ;  Blumenthal  v.  Brainard,  38  Vt.  402; 
Paige  v.  Smith,  99  3fass.  395,  are  cited  with  approval.  In 
all,  receivers  are  held  to  their  liability  as  common  carriers, 
for  a  breach  of  duty  or  obligation  arising  out  of  business 
entrusted  to  them  in  that  relation,  and  it  is  no  defence  at  law 
that  they  were  running  and  managing  the  line  of  railroad  as 
receivers,  under  the  appointment  of  the  Court  of  Chancery. 
It  is  said  in  Jones  on  Railroad  Securities,  T[  509,  that  there 
is  much  div^ersity  of  opinion  upon  the  question  whether  a 
receiver  is  liable  for  the  negligence  of  his  employes  in  the 
same  manner  and  to  the  same  extent  that  a  railroad  company, 
operating  its  road,  is  liable.  After  citing  and  balancing  the 
cases  in  different  courts,  he  concludes  that  the  doctrine  of 
respondeat  superior,  as  between  a  receiver  acting  under  the 
direction  of  a  Court  of  Chancery,  and  his  employes,  has  no 
application.  If  this  be  confined  to  the  principle  that  a 
receiver  is  not  personally  responsible  for  injuries  suffered  by 
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the  neglect  or  misconduct  of  persons  employed  by  him  in 
performing  his  duties  under  the  appointment  of  court,  there 
will  probably  be  no  difference  of  opinion,  but  if  he  is  not 
held  liable,  in  his  representative  capacity,  for  the  negligence 
of  his  employes,  and  in  no  way  responsible  for  their  miscon- 
duct, a  very  serious  difficulty  is  presented,  for  it  thus  appears 
there  may  be  a  right,  where  there  is  no  remedy  to  enforce  it. 
But  the  author  further  says:  "Considerations  of  policy  may 
very  likely  lead  to  the  adoption  of  the  rule  that  a  receiver 
shall  not  be  allowed  to  exercise  the  rights  and  powers  of  a 
common  carrier,  without  also  being  held  subject  to  a  common 
carrier's  duties  and  liabilities." 

Cardot  V.  Barney,  63  N.  Y.  281,  holds  that  an  assignee  or 
receiver  in  bankruptcy  of  an  insolvent  corporation  is  not  liable 
to  an  action  for  the  negligence  of  employes,  unless  he  assumes 
to  act  as  a  common  carrier,  other  than  as  an  officer  of  the 
court,  or  where  personal  neglect  is  imputed  to  him. 

Danforth,  J.,  in  Kain  v.  Smith,  80  N.  Y.  458,  470,  remark- 
ing on  the  case  of  Cardot  v.  Barney,  says  :  "  Observe  the  care 
with  which  the  facts  are  eliminated  on  which  it  rests;  but,  as 
if  to  prevent  any  misconception,  the  learned  judge  confines  it 
to  a  case  where  there  is  an  absence  of  evidence  that  the  oper- 
ator assumed  to  act  otherwise  than  as  an  assignee,  or  that  he 
held  himself  out  as  a  carrier  of  passengers  other  than  as  an 
officer  of  the  court.  So  limited,  there  is  no  danger  that  any 
injury  will  go  without  compensation.  Damages  for  injury  to 
the  person,  whether  passenger  or  employe,  for  loss  of  goods 
or  otherwise,  would  be  chargeable  upon  and  payable  out  of 
the  fund  in  court,  the  same  as  other  expenses  of  administra- 
tion ;"  and  this  may  be  reached,  he  says,  by  application  to 
the  same  tribunal  which  might,  itself,  dispose  of  the  matter 
by  administering  justice  between  the  parties  or  allow  the 
party  aggrieved  to  bring  his  suit  at  law  for  the  alleged  injury. 
He  cites  Klein  v.  Jewett  as  authority.  The  case  turned  on 
other  facts,  which  it  is  not  necessary  to  state. 

The  examination  of  these  cases  does  not  show  so  great  a 
divergence  of  authority  as  has  been  supposed,  for  it  is  not 
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contended  in  this  case,  nor  has  it  ever  been  held  in  our  courts, 
that  the  fund  in  the  hands  of  the  court,  or  of  the  receiver  as 
its  officer,  can  be  reached  without  the  leave  of  the  Court  of 
Chancery,  or  that  an  action  can  be  brought  at  law  to  fix  the 
measure  of  damages  sustained,  without  such  leave.  After 
judgment  obtained  at  law,  the  execution  will  be  stayed  by 
injunction  or  by  motion  in  the  court  having  control  of  the 
process. 

Barton  v.  Barbour,  104  U.  S.  126,  which  discusses  this  sub- 
ject very  fully,  concludes,  on  the  facts  there  involved,  that  a 
court  of  equity,  having  in  its  hands  for  administration,  as 
trust  assets,  a  railroad  or  other  property,  may  authorize  the 
receiver  to  keep  it  in  repair,  and  manage  it  in  the  ordinary 
way,  until  it  can  be  sold  to  the  best  advantage  of  all  inter- 
ested therein.  But,  without  leave  of  that  court,  a  court  of 
another  state  has,  under  the  circumstances,  no  jurisdiction  to 
entertain  suits  against  him  for  causes  of  action  arising  in  tlie 
state  wherein  he  was  appointed  and  where  the  property  is 
situated,  which  are  based  on  his  negligence  or  that  of  his 
servants,  in  the  performance  of  their  duty,  in  respect  to  the 
property.  The  plea  in  that  case  averred  that  the  plaintiff 
had  not  obtained  leave  of  the  court  having  custody  of  the 
railroad  assets,  to  bring  and  maintain  his  suit.  It  was  on  de- 
murrer to  the  plea  which  admitted  that  the  suit  was  brought 
without  leave,  that  the  case  was  considered.  If  such  leave 
had  been  obtained  before  action  brought,  a  different  case 
would  have  been  presented. 

Fallow,  Receiver,  v.  Kelly,  108  U.  S.  288,  in  which  an  action 
was  brought  against  a  receiver  of  a  railroad  corporation,  to 
recover  damages  against  him,  as  common  carrier,  for  injuries 
suffered  by  a  collision  of  the  car  in  which  the  plaintiff  was 
riding,  with  a  freight  car  standing  on  a  side  track,  shows  that 
Kelly,  the  plaintiff,  petitioned  the  court  which  appointed  the 
receiver,  for  leave  to  sue  him  in  another  court,  to  recover  for 
injuries  sustained.  This  was  denied,  and  he  asked  leave  to 
file  his  complaint  against  the  receiver,  in  a  suit  for  the  fore- 
closure of  a  mortgage,  in  which  the  receiver  was  appointed. 
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This  was   granted,  and   the   receiver   ordered   to    make  his 
defence,  which  was  found  against  him. 

It  can  hardly  be  said,  as  the  result  of  an  examination  of 
these  cases,  and  many  others  referred  to  in  them,  that  it  is 
,  settled  law  that  a  receiver  of  an  insolvent  railroad  corpora- 
tion may  not  be  sued  at  law,  where,  as  in  this  case,  he  is  cou- 
tinuing  the  business  of  the  company,  as  a  common  carrier, 
for  the  transportation  of  passengers  and  freight,  for  hire,  and 
where  the  defence  is  not  set  up,  that  the  action  is  brought  with- 
out leave  of  the  court  that  appointed  him.  On  the  contrary, 
it  appears  that,  with  such  leave,  he  may  be  sued  at  law,  and 
that  it  accords  with  sound  principle  and  reason  that  a  receiver 
exercising  the  franchise  of  a  railroad  company  shall  be  held 
amenable,  in  his  official  capacity,  to  the  same  rules  of  liability 
that  are  applicable  to  the  company  while  it  exercises  the  same 
powers  of  operating  the  road.  Sprague  v  Smith,  29  Vt  421. 
I  do  not  find  in  the  case  returned  the  specific  exception  taken 
that  leave  was  not  granted  to  bring  the  action.  If  this  be  so, 
it  will  be  assumed,  after  verdict  in  a  court  having  general 
common  law  jurisdiction,  that  whatever  was  necessary  to  sus- 
tain the  case  stated  in  the  declaration,  was  proved  on  the 
trial,  and  that  such  leave  was  granted.  Stenne  v.  Hogg,  1 
Wm.  Saund.  228 ;  Steph.  P/.  *148.   ■ 

There  was  no  error  in  the  charge  to  the  jury  that  the 
receiver,  in  his  representative  capacity,  was  liable  for  injuries 
resulting  from  the  transaction  of  the  business  of  the  corpora- 
tion under  his  supervision,  as  such  receiver,  the  same  as  the 
corporation  which  he  represented.  If  a  receiver  may  thus  be 
charged,  tlie  remaining  exceptions  relate  to  the  particular  facts 
of  this  case,  which,  it  is  objected,  do  not  show  him  to  be 
chargeable.  There  was  no  doubt,  under  the  evidence,  that 
the  decedent,  Cephas  M.  Woodruff,  bought  an  ordinary  rail- 
road ticket  at  the  Ocean  Grove  depot,  which  was  issued  from, 
the  office  in  New  York,  by  the  general  passenger  agent,  and 
sent  to  the  office  at  Ocean  Grove  for  .-ale.  It  was  entitled 
"Central  Railroad  of  New  Jersey,  New  York  and  Long 
Branch  Division;"  signed  by  "H.  P.  Baldwin,"  who  was  the 
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general  agent;  endorsed  with  the  initials  of  the  company, 
•' Jun.  29th,  1882,  Ocean  Grove;"  and  on  the  margin,  "Good 
for  one  passage,  tliis  day  and  train  only."  In  the  body  of  the 
ticket  was  printed,  "  New  York."  On  the  face  of  the  ticket 
and  by  the  testimony,  this  was  a  through  ticket  from  Ocean 
Grove  to  New  York.  This  ticket  was  an  undertaking  by  the 
Central  Railroad  Company,  acting  by  its  receiver,  to  carry  the 
decedent,  upon  which  he  entered  its  train  and  took  passage, 
whereby  the  relation  of  passenger  and  carrier  was  created 
between  them.  The  duty  imposed, on  the  company  and  its 
agents  was  such  as  attaches  to  all  carriers  of  passengers  on 
railroads;  they  were  bound  to  use  proper  care  and  skill  in 
everything  that  concerned  the  safety  of  passengers,  and  to 
exercise  diligence,  in  that  respect,  in  proportion  to  the  hazards 
and  dangers  likely  to  be  encountered,  and  became  liable  for 
the  consequences  that  might  follow  the  neglect  of  such  care, 
skill  and  diligence.  This  includes  all  the  equipments  of  the 
train — the  road-bed,  bridges,  rails,  switches  and  signals  which 
are  commonly  used  in  operating  a  railroad  ;  also,  the  handling 
of  the  train  by  persons  of  competent  skill  and  carefulness. 
All  were  comprehended  in  the  undertaking  of  the  railroad 
company,  acting  through  its  receiver  and  agents. 

But  it  is  said  this  liability  was  limited  by  the  particular 
position  of  this  company,  as  lessee  of  the  railroad,  under  the 
New  York  and  Long  Branch  Railroad  Company,  dated  Octo- 
ber 6th,  1873,  and  by  an  agreement  of  January  3d,  1882, 
which  gave  the  Pennsylvania  Railroad  Company  the  use  of 
the  New  York  and  Long  Branch  railroad,  in  common  with 
the  Central  Railroad  Company  and  the  New  Jersey  Southern 
Railroad  Company,  and  whereby  the  Central  Railroad  Com- 
pany, "  so  controlling  the  New  York  and  Long  Braivch  Rail- 
road Company,"  guaranteed  to  the  Pennsylvania  Railroad 
Company  such  use  of  the  New  York  and  Long  Branch  rail*- 
road.  It  is  clear  that,  by  the  lease  and  agreement,  the  Central 
Railroad  Company,  by  its  receiver,  was  authorized  "  to  fur- 
nish and  run  the  train  service  required  for  its  own  business 
upon  the  line,"  and  was  actually  running  it  when  this  passen- 
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ger  held  its  ticket  for  carriage  to  New  York.  Whatever 
changes  were  made  in  the  latter  agreement  affecting  the  raan- 
ao-ement,  construction  and  maintenance  of  the  road,  between 
the  parties  to  it,  they  were  immaterial  to  this  plaintiff,  whose 
intestate  principal  was  no  party  to  its  terms.  The  decedent, 
whom  he  represents,  had  no  notice  of  it,  and  was  not  bound 
or  limited  by  its  provisions.  This  action,  although  in  tort 
for  the  negligence  of  the  defendant,  is  founded  on  the  duty 
arising  out  of  the  agreement  with  the  passenger,  by  which 
the  company  had  undertaken  that  due  care  for  his  safety 
should  be  used  during  the  whole  course  of  his  journey,  not 
only  in  the  construction  and  management  of  the  train,  but  in 
the  maintenance  of  the  whole  line  from  Ocean  Grove  to  New 
York,  in  a  condition  fit  for  his  passage  over  it.  This  under- 
taking is  not  changed  by  the  fact  that,  in  the  journey,  the 
passenger  was  to  be  taken  over  other  companies'  roads,  and 
that,  by  arrangement  between  them,  the  lines  were  worked 
and  the  fares  paid  by  passengers  apportioned  between  them. 
Great  Western  R.  W.  Co.  v.  Blake,  7  H.  &  N.  986 ;  John  v. 
Bacon,  L.  R.,  5  C.  P.  437 ;  Pierce  on  Railroads  282 ;  Rail- 
road Co.  V.  Barron,  5  Wall.  90 ;  Penna.  R.  R.  Co.  v.  Roy, 
102  U.  /Sf.  451. 

This  covers  all  the  assignments  of  error  in  the  case  pre- 
sented, and  the  judgment  will  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Parker,  Reed,  Scudder,  Van  Syckel, 
Brown,  Clement,  Cole,  Paterson,  Whitaker.     13. 

For  reversal  —  None. 


644      COURT  OF  ERRORS  AND  APPEALS. 


N.  Y.  &  L.  B.  R.  R.  Co.  v.  Drummond. 


STATE,  NEW  YORK  AND  LONG  BRANCH  RAILROAD  COM- 
PANY, PROSECUTOR,  PLAINTIFF  IN  ERROR,  v.  GORDON 
DRUMMOND  ET  AL.,  DEFENDANTS  IN  ERROR. 

L  Platforms  laid  by  a  railroad  company  along  its  track,  for  freight  or 
passengers,  are  not  of  such  character,  or  ordinarily  so  essential  to  the 
enjoyment  of  the  franchise  of  the  company,  that  they  may  not,  in  sub- 
servience to  the  public  necessity,  be  removed  in  laying  a  public  road. 

2.  An  owner  dedicating  his  land  to  public  use,  may  place  sucli  limita- 
tions upon  the  gift,  and  subject  it  to  such  conditions  and  restrictions 
as  he  shall  determine,  and  its  acceptance  will  be  subject  tu  such  condi- 
tions and  imposed  limits. 

3.  By  the  act  of  March  25th,  1881,  {Pamph.  L.,  p.  291,)  it  is  declared 
unlawful  to  lay  a  public  read  across  a  railroad  within  five  hundred 
feet  of  an  existing  public  road  crossing  the  road-bed  and  track  of  the 
railroad.  Held,  that  the  burden  was  upon  the  company  to  show  the 
existence  of  a  crossing  within  the  prohibited  distance,  and  that  it 
failed  in  making  such  proof. 


In  error  to  the  Supreme  Court.  For  opinion  of  the  Supreme 
Court,  see  16  Vroom  511. 

For  the  plaintiff  in  error,  John  8.  Applegate. 

For  the  defendant  in  error,  Chillon  Rohbins  and  F.  G, 
Burnham. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  This  litigation  has  its  origin  in  proceedings  to 
lay  a  public  road  in  Asbury  Park.  In  matters  of  procedure, 
the  requirements  of  the  Road  act  seem  to  have  been  observed 
by  all  concerned  in  any  duty  respecting  the  particular  road, 
no  error  appearing  therein.  But,  in  laying  out  the  road,  it 
was  made  to  cross  the  railroad  track  of  the  plaintiff  in  error, 
near  to  one  of  its  depots,  and,  to  some  extent,  the  road  inter- 
fered with  and  made  necessary  the  removal  of  certain  plat- 
forms laid  for  passengers  and   freight.      PlaintiflP  in  error 
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asserts  that  this  was  an  illegal  exercise  of  power  by  the  sur- 
veyors, to  the  injury  of  the  railroad  company. 

In  the  act  concerning  roads,  there  is  found  a  provision  pro- 
tecting dwelling-houses,  market-houses  or  other  public  build- 
ings from  removal,  in  laying  out  roads.  Rev.,  p.  1010,  §  79. 
But,  under  no  reasonable  interpretation  can  the  structures 
disturbed  in  laying  out  this  road,  be  brought  within  the  letter 
or  spirit  of  this  law. 

The  question  of  fact  whether  the  platforms  were  outside  or 
within  the  line  of  the  company's  railway,  is  of  very  little 
importance  in  this  case.  Conceding  it  to  be  proved  that  they 
are  entirely  within  the  railroad  line,  they  are  not  of  such 
character  or  so  essential  to  the  enjoyment  of  the  franchises  of 
the  company,  that  they  may  not,  in  subservience  to  the  public 
necessity  and  convenience,  be  removed  out  of  the  way  of  a 
public  road. 

The  right  of  railroads  and  common  highways  to  cross  each 
other  exists  from  necessity,  and  is  indisputably  established, 
M.&E.  R.  R.  Co.  V.  Central  R.  R.  Co.,  2  Vroom  205.  And 
the  claim  cannot  be  yielded  so  that  every  unimportant  erec- 
-  tion  on  the  roadway  of  a  railroad,  because  useful  or  conve- 
nient to  the  company,  shall  suffice  to  bar  off  the  important 
right  of  the  people  of  the  state  to  multiply  and  extend  their 
•common  highways  as  necessity  or  public  convenience  may 
require.  And  our  law  has  placed  with  the  surveyors  of  the 
highways  and  chosen  freeholders,  on  review,  jurisdiction  to 
determine,  finally,  whether  such  convenience  and  necessity 
.«xist.  It  was  not  unlawful  to  remove  these  platforms  so  far 
as  was  necessary  in  laying  the  road. 

It  is  further  objected  that  the  road  is  laid  within  five  hun- 
dred feet  of  another  public  road  crossing  the  track  and  road- 
bed of  the  plaintiff  in  error,  and  is  therefore  forbidden  to  be 
laid  by  the  terras  of  the  act  of  March  25th,  1881.  Pamph. 
L.,  p.  291.  By  that  act,  it  is  declared  unlawful  to  lay  a 
public  road  across  a  railroad  within  five  hundred  feet  of  an 
existing  public  road-crossing  of  the  road-bed  and  track  of 
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such  railroad.     A  proviso  excludes  from  its  operation  incor- 
porated cities. 

I  shall  not  attempt  to  follow  counsel  in  their  discussion  of 
the  question  whether  Asbury  Park,  which  is  incorporated  as  a 
borough,  is  a  city  within  the  meaning  of  the  act  just  referred 
to.  It  is  quite  obvious  that  the  characteristics  which  marked 
the  distinction  between  boroughs  and  cities  in  England,  are 
not  present  with  us  to  serve  such  purpose.  The  legislature, 
in  conferring  special  corporate  functions  upon  the  towns  of 
the  state,  has  designated  them  as  boroughs  or  cities  with  little 
reference  to  population,  and  apparently  without  regard  to  any 
recognizable  quality  or  attribute  belonging  to  the  corporation 
created,  or  any  peculiarity  distinguishing  the  legislation  defin- 
ing their  powers  and  privileges.  City  or  borough  would 
therefore  seem  to  be,  with  us,  nothing  more  than  a  title  con- 
ferred by  the  legislature. 

I  readily  assent  to  the  view  that  exemption  from  the  restric- 
tions found  in  the  purview  of  the  statute,  would  be  more 
appropriate  to  the  larger  than  the  smaller  towns,  but  I 
should  hesitate  to  say  that  a  borough,  so  called,  of  any  or 
what  size,  can  be  considered  as  within  the  term  "  incorporated 
city."  Town  is  generic.  Of  the  genus,  cities  and  boroughs 
are  species.  Had  the  exception  been  "  incorporated  towns," 
Asbury  Park  would  be  in  it,  but  when  an  act  of  legislation 
speaks  of  "  incorporated  cities,"  the  most  obvious,  if  not 
necessary  subjects  of  the  application  of  such  a  law,  are  locali- 
ties that  are  cities  by  legislative  designation. 

But  these  reflections  are  not  necessary  in  this  case,  as 
I  agree  with  the  Supreme  Court  that  the  facts,  under  the 
proofs,  do  not  bring  the  case  within  the  operation  of  the  act 
referred  to. 

Monroe  avenue  was  a  dedicated  street,  but  was  separated  in 
two  parts  by  the  intervening  width  of  the  plaintiff's  railroad. 
The  railroad  company  placed  planking  on  its  track,  so  that 
travelers  could  cross  from  one  part  of  the  avenue  to  the  other. 
The  nearest  part  of  the  planking  was  not  within  five  hundred 
feet  of  the  new  road.     The  plaintiff  claims  that  the  prepara- 
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tion  mentioned  for  crossing  its  road,  and  the  public  use  of  it 
acquiesced  in,  was  evidence  of  dedication  of  its  roadway  to 
j)ublic  use  as  a  thoroughfare  joining  the  separate  parts  of  the 
avenue,  and  such  dedication  was  to  the  full  width  of  the 
avenue.  This  would  bring  the  two  streets  within  the  inter- 
dicted distance. 

Now,  I  think  that,  where  one  owning  lands  at  the  end  of  a 
public  street  does  or  suffers  acts  indicative  of  an  intent  to 
carry  such  street  over  such  lands,  the  strong  presumption 
against  him  and  in  favor  of  the  public  would  be  in  favor  of 
uniformity  and  against  the  intent  to  cut  down  the  dimensions 
of  the  extended  road.  It  would  be  highly  reasonable  to 
attribute  to  him  such  design  in  the  absence  of  some  unequivo- 
cal sign  disclosing  a  different  purpose.  But  an  owner  dedi- 
cating his  lands  to  public  use,  has  the  undoubted  right  to 
place  such  limitations  upon  the  gift,  and  subject  it  to  such 
conditions  and  restriction  as  he  shall  determine,  and  its  accept- 
ance will  be  subject  to  such  conditions  and  imposed  limits. 
Woolwich  on  Ways  13,  14;  Stafford  v.  Coyney,  7  B.  &  C.  257. 
The  grant  of  an  easement  in  lands  for  a  highway  may  prescribe 
its  width  and  extent.  If  the  intention  to  create  such  easement 
is  to  be  proved  by  user,  fences  or  other  marks  of  boundary  set 
for  the  purpose  would  define  the  extent  of  the  dedication.  The 
Supreme  Court  had  before  it  no  other  evidence  of  the  intent  to 
dedicate  any  part  of  the  railroad  for  a  street,  or  of  the  width 
intended  to  be  devoted  to  the  public  use,  than  the  act  of  the 
company  planking  a  narrow  carriageway  across  its  tracks,  and 
the  use  of  such  planking  by  the  public  thereafter  without  ob- 
jection. While  this  was  evidence  of  an  intent  to  dedicate  a 
public  right  of  passage  across  its  track,  of  the  width  of  the 
plank,  the  company  could,  at  any  time,  have  averred  the  design 
to  grant  no  further,  and  with  probable  success,  upon  this  evi- 
dence. Public  officers  of  the  borough  would  have  been  in 
great  risk  of  committing  a  trespass,  had  they,  on  behalf  of 
the  public,  attempted  to  go  upon  the  railroad  and  extend  the 
crossing  to  the  width  of  the  other  parts  of  the  avenue.  In 
this  condition  of  the  evidence,  the  court  below  were  fully 
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warranted  in  holding  that  the  plaintiff  in  error  had  shown  a 
limited  dedication  of  its  road-bed. 

But  if  the  evidence  left  the  matter  in  any  doubt,  the  result 
should  have  been  the  same.  The  plaintiff  in  error,  to  defeat 
the  public  right  to  have  the  new  road,  was  required  clearly  to 
prove  the  fact  which  it  relied  upon  to  gain  that  end,  and  could 
not  justly  expect  to  be  aided  in  that  purpose  by  a  too  favora- 
ble interpretation  of  evidence  of  its  own  creation.  If  its 
design  was  as  claimed  here,  such  design  could  have  been  made 
entirely  certain.  -  , 

The  error  in  the  assessment  was  properly  disposed  of  by 
the  court  below,  in  sending  it  back  for  correction. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Knapp,  Reed,  Scudder,  Van  Syckel,  Brown,  Cole, 
Paterson,  Whitaker.     10. 

For  reversal — None. 
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ABDUCTION. 

See  Crimes. 

ACTIONS. 

See  Contract,  1,  2,  3. 
Pleading,  9. 

AGENCY. 

1.  Except  where  a  known  usage  of 
trade  justifies,  or  necessity  re- 
quires, the  employment  of  sub- 
agents,  an  agent  whose  powers  and 
duties  involve  personal  trust  and 
confidence  and  the  exercise  of 
judgment  and  discretion,  cannot, 
without  authority  from  his  princi- 
pal, delegate  to  another  the  confi- 
dence and  discretion  reposed  in 
him.  Having,  by  his  own  judg- 
ment and  discretion,  determined 
what  should  be  done,  he  may 
authorize  another  to  perform  the 
ministerial  acts  necessary  to  carry 
into  effect  the  purposes  of  his  em- 
ployment, but  he  cannot  turn  his 
principal's  business  over  to  the 
judgment  and  discretion  of  an- 
other, and  bind  his  principal  by 
the  acts  and  conduct  of  the  latter. 
Titus  &  Scudder  v.  Cairo  <fe  F.  R. 
B.  Co.,  393 

2.  Knowledge  by  the  principal  of  the 
unauthorized  act  of  the  agent  in 
assuming  to  make  a  contract  for 
him,  which  the  agent  had  no 
power  to  make,  is  essential  to  a 
ratification  of  the  agent's  act.  If 
the  agent  fraudulently  misrepre- 
sented his  authority,  and  the  prin- 
cipal has  received  the  avails  of  tiie 
fraud  without  knowledge  of  the 
agent's  fraudulent  conduct,  the 
remedy  of  the  party  injured  against 


the  principal  is  not  upon  the  con- 
tract in  damages,  but  by  rescission 
of  the  contract  and  suit  for  the 
consideration  paid.  lb. 

3.  An  agent  was  authorized  to  man- 
age a  hotel,  and  without  the  knowl- 
edge of  the  principal  entered  into 
an  arrangement  with  a  livery 
stable  keeper  that  the  latter  should 
furnish  carriages  for  the  guests  of 
the  house,  and  that  the  house 
would  be  responsible  for  the  safe 
keeping  and  return  of  the  car- 
riages. Held,  that  the  principal 
was  not  bound.  Brockivay  v.  Mid- 
lin,  448 

See  Corporations,  2,  3. 


AMENDMENTS. 

Where  the  Circuit  Court,  on  a  trial, 
orders  the  declaration  to  be 
amended,  it  will  be  regarded  in 
the  Court  of  Errors  as  amended  ac- 
cordingly.    Finegan  v.  Moore,  602 

See  Roads,  13-16. 


APPEALS. 

See  Justices'  Courts,  2,  4,  7,  8,  9. 

ASSESSMENTS, 
See  Municipal  Corporations,  II. 

ATTACHMENT. 

An  appearance  entered   by  the  de- 
fendant  under    the    thirty-eighth 
section  of  the  Attachment  act  does 
[     not  interfere  with  the  right  of  the 
^     plaintiff  to  proceed  as  if  it  had  not 
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been  entered.  Notice  of  such  ap- 
pearance mfist  be  given  to  the 
plaintitf  in  order  to  affect  his 
rights.     Regel  v.  Seagraves,         295 


BASTARDY. 

1.  In  proceedings  in  bastardy,  irregu- 
larities in  the  procedure  before  the 
justices  cannot  be  taken  advantage 
of  after  an  appeal  to  the  Sessions. 
Schomp  V.  Tompkins,  608 

2.  If  the  jurisdictional  facts  can  be 
gathered  from  the  order  of  the  jus- 
tices and  the  other  papers  in  the 
case,  it  is  sufficient,  as  every  in- 
tendment should  be  made  in  favor 
of  these  orders.  lb. 

3.  The  judgment  in  the  Sessions,  in 
this  procedure,  is  to  be  treated  as 
a  common  law  judgment,  to  which 
the  maxim,  ''omnia  prcesumunter 
esse.rite  acta,"  is  applicable.         lb. 


BILLS  AND   NOTES. 

1.  A  promissory  note,  to  be  the  sub- 
ject of  sale,  must  be  an  existing, 
valid  note  in  the  hands  of  the 
payee,  and  given  for  some  actual 
consideration,  so  that  it  can  be  en- 
forced between  the  parties.  One 
who  buys  it  of  the  payee  with  the 
knowledge  that  he  sells  it  for  the 
benefit  of  the  maker,  takes  the  pre- 
cise place  of  the  payee  with  respect 
to  the  defence  of  usury.  Zabrlskie 
V.  Spielman,  35 

2.  The  holder  of  a  check  on  a  bank 
cannot  sue  the  bank  for  refusal  to 
pay  it  on  presentation,  though  the 
drawer  have  sufficient  on  deposit 
to  meet  it.  Creve.ling  v.  Blooms-', 
bury  Nat.  Bank,  255 

3.  A  check  deposited  by  genera!  en- 
dorsement of  [)ayee,  and  passed  to! 
his  credit  on  the  books  of  a  bank,] 
becomes  the  proi)erty  of  such  bank, 
and  may  legally  be  transferred  to 
a  bona  jute  creditor.  Hoffman  v. 
First  Nat.  Bank,  &c.,  605 


4.  The  words  "for  collection"  ap- 
I  pended  to  the  endorsement  limit 
the  effect  which  the  endorsement 
would  have  without  them,  and  give 
authority  to  the  holder  only  to  col- 
lect for  the  benefit  of  the  endorser. 

lb. 

See  Limitation  of  Actions. 
Usury. 


BONDS  AND   WARRANTS. 

See  Corporations,  1,  4. 

BY-ROAD. 
See  Roads,  9. 

CASES  AFFIRMED. 

1.  Wharton  v.  Stoutenburgh.     From 
Supreme  Court,  151 

2.  Condict  v.  Jersey  City.     From  Su- 
preme Court,  157 


3.  Wheeler  t).  Almond. 
Circuit  Court. 


From  Union 
161 


4.  Casebolt  v.  Ackerman.  From  Su- 
preme Court,  169 

5.  Freeholders  of  Passaic  v.  Steven- 
son.    From  Supreme  Court,      173 

6.  Sipple  V.  State.  From  Supreme 
Court,  197 

7.  Hutchinson  v.  Warwick.  PVom 
Supreme  Court.     16  Vi'oom  61,  200 

8.  Williamson  v.  New  Brunswick. 
From  Supreme  Court.  15  Vroom 
165,  204 

9.  Nunn  v.  Building  Association. 
From  Supreme  Court.  15  Vroom 
354,  205 

10.  Jordan  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.  From  Hudson  Circuit 
Court,  206 

11.  Green  v.  Hotaling.  From  Su- 
preme Court.     15  Vroom  347,   207 
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12.  Driggs  Drainage  Co.  v.  Kean.I  4.  Wemple  v.  Von  Arx.  From  Sti- 
From  Supreme  Court,  16  VroomU  preme  Court.  16  Vroom  87  89 
91.  207  1  '531' 


13.  N.  Y.,  L.  E.  &  W.  E.  R.  Co.  v. 
Cookson.  From  Supreme  Court 
16  Vroom  302,  208 

14.  glaats  V.  Washington.  From  Su- 
preme Court.     16Frao»i318,    209 


15.  Conover    v.    Honoe.     From   Su- 
preme Court,  347 

16.  Middleton  v.  Dougherty.     From 
Camden  Circuit  Court,  350 

17.  Gibbs  and  Stanton  v.  State.   From 
Supreme    Court.     16    Vroom   379, 

353 

18.  Coriell  v.  Hodge.    From  Supreme 
Court.     15  Vroom  456,  354 

19.  Fitzgerald  v.  F  a  u  n  c  e.  From 
Gloucester  Circuit  Court,  536 

20.  Cantine  v.  Brown.  From  Su- 
preme Court,  599 

21.  Finegan  v.  Moore.  From  Passaic 
Circuit  Court,  602 

22.  Hoffman  v.  First  Nat.  Bank  of 
Jersey  City.   From  Supreme  Court, 

604 

23.  Little  V.  Dusenbury.  From  Su 
preme  Court,  6I4 

24.  N.  Y.  &  L.  B.  R.  R.  Co.  v.  Drum- 
mond.  From  Supreme  Court.  ]6 
Vroom  511,  644 


CASES  REVERSED. 

I.Jersey  City  Gaslight  Company  v. 
Jersey  City.  From  Supreme  Court. 
16  Vroom  480,  I94 

2.  Allen  v.  Camden  and  Phila.  Ferry 
Co.     From  Camden  Circuit  Court, 

199 

3.  Lindley  v.  O'Reilley.  From  Su- 
preme Court  "  352 


5.  Schomp  V.  Tompkins.     From  Su- 
preme Court.     16  Vroom  488,    608 


CENTRAL  R.  R.  COMPANY. 
See  Taxes,  15. 

CERTIORARL 

1.  A  certiorari  is  a  supersedeas,  and 
operates  to  suspend  the  proceeding 
removed  by  it.  Hunt  v.  Lambert- 
ville,  59 

2.  An  act  approved  February  17th, 
1881,  provides  that  in  cases  of 
writs  of  certiorari  to  review  pro- 
ceedings of  a  special  statutory  tri- 
bunal, it  shall  be  the  duty  of  the 
court  to  determine  disputed  ques- 
tions of  fact  as  well  as  of  law. 
Newbold  v.  Taylor,  133 

See  Municipal  Corporations,  4. 

CHECK. 
See  Bills  and  Notes. 

CHOSEN  FREEHOLDERS. 

Two  freeholders  were,  by  the  law  of 
March  23d,  1875,  {Pamph.  L.,  p. 
324,)  to  be  elected  from  each  assem- 
bly district  in  the  county  of  Hud- 
son, and  in  the  eighth  district  one 
was  to  be  resident  in  the  western 
and  the  other  in  the  eastern  i)art. 
The  general  act  to  re-apportion 
the  assembly  districts  of  the  stale, 
passed  March  21st,  1881,  {Pamph. 
L,  p.  146,  'i  9,)  which,  among 
others,  divided  the  eighth  assem- 
bly district  and  set  off  the  eastern 
and  western  parts,  separated  with 
other  territory  into  two  districts, 
repealed  by  implication  the  special 
privilege  of  a  resident  freeholder 
in  the  separated  portions.  Free- 
holders in  the  new  districts  must 
be  chosen  at  large.  Mulligan  v. 
Cavanagh,  45 
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CLAMS  AND  OYSTERS. 

l.The  provisions  of  the  act  for  the 
better  enforcement  in  Maurice 
River  Cove  and  Delaware  Bay,  of 
the  act  entitled  "An  act  for  the 
preservation  of  ciams  and  oysters," 
is  not  repugnant  to  section  S,  arti- 
cle I.,  of  the  constitution  of  the 
United  States,  as  an  attempt  to 
regulate  commerce  between  the 
states.     Johnson  v.  Loper,  321 


2.  The   imposition    of   a   license   fee 
upon  all  boats  engaged  in  planting 
or  taking  oysters  in  the  said  places,  j; 
is  not  obnoxious  to  the  requirement'^ 
in  the  state  constitution,  that  prop-[| 
erty  shall  be  assessed  under  gen- 
eral   laws    and   by  uniform    rules, 
according  to  its  true  value.         Ib.\\ 


3.  The  penalty  for  planting  or  taking' 
oysters  without  first  obtaining  a^ 
license,  mcluded  the  condemna-^ 
tion  and  sale  of  the  unlicensedl 
boat  and  appliances  used  for  plant-j 
ing  and  taking  oysters.  lb. 

1 
See  Meadow-Owner.  j 


COMMISSIONERS  OF  APPEAL. 
-See  Taxes,  3,  4,  5. 

CONSTITUTION. 

l.The  act  of  March  12th,  1880, 
[Pamph.  L.,  p.  321,)  is  a  local  and 
not  a  general  law.  The  grouping 
together  in  a  single  act  of  a  num- 
ber of  special  or  local  laws  does 
not  constitute  a  general  law.  Free- 
holders of  Passaic  v.  Stevenson,    173 

2.  Whether  the  requisite  notice  has 
been  given  of  an  intention  to  apply 
for  the  passage  of  a  local  law,  is  a 
subject  matter  for  judicial  inquiry 
under  article  IV.,  section  7,  para- 
graph 9,  of  the  constitution.       lb. 

3.  The  admissions  of  parties  to  the 
suit  are  not  competent  proof  to 
show  that  due  notice  has  not  been 
given.  Wliat  the  law  is  cannot  be 
determined  by  the  agreement  of 
suitors.  lb. 


.  Salaries  of  prosecutors  of  the  pleas 
must  be  fixed  by  general  and  not 
by  local  laws.  Such  laws  regulate 
the  internal  affairs  of  counties,  lb. 

.  The  limitation  in  the  act  of  March 
2.3d,  i881,  (Pamph.  L.,  p.  184,)  that 
suits  on  bonds  should  be  commenced 
within  six  months  from  the  date 
of  the  sale  of  mortgaged  premises, 
is  so  connected  with  the  other 
parts  of  the  act  as  to  be  insepara- 
ble, and,  as  to  antecedent  obliga- 
tions, is  unconstitutional.  Morris 
V.  Carter,  260 

,  The  section  of  the  National  Guard 
act,  directing  that  officers  of  a  dis- 
banded company  shall  be  placed 
on  the  retired  list,  is  not  in  viola- 
tion of  the  constitution  of  the  state. 
Grove  v.  Mott,  328 

See  Clams  and  Oysters,  1,  2. 


CONTEMPT. 

An  attachment  will  lie  against  one 
to  whom  the  writ  is  directed,  or 
who  has  notice  of  its  issuance,  if, 
in  the  face  of  its  restraining  force, 
such  person  proceeds  in  the  matter 
removed  for  review.  Hunt  v.  Lam- 
bertville,  59 


CONTRACTS. 

jl.  The  publication  by  savings  bank 
]  directors  that  "directors  and  stock- 
i  holders  are  personally  responsible 
j  for  its  debts,"  does  not  constitute  a 
j  contract  with  those  who  may  make 
i  deposits;  butif  the  statement  is  false 
it  lays  the  foundation  for  an  action 
!  for  deceit.  Westervelt  v.  Demarest, 
I  37 

2.  Privity  of  contract,  express  or  im- 
I  plied,  is  necessary  to  the  mainte- 
I  nance  of  an  action  for  money  had 
■  and  received.  Nolan  v.  Manton, 
I  231 

3.  A  widow  received  from  a  savings 
bank  money  deposited  by  her  hus- 

,     band  in  his  own  name.    Letters  of 
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administration  on  the  husband's 
estate  were  afterwards  obtained  by 
another  person.  In  a  suit  ag;iinst 
her  by  the  administrator  for  money 
had  and  received — Held — 
1.  That  if  tiie  defendant  received 
the  money  on  an  undertaking  to 
pay  it  to  an  administrator  when 
?ne  should  be  appoinied,  or  to  hold 
it  for  the  benefit  of  the  husband's' 
estate,  the  trust  would  enure  to  the 
benefit  of  the  administrator  when 
letters  were  taken  out,  and  there 
upon  a  contract  to  pay  him  would 
be  implied,  on  which  he  might 
sue. 

2.  That  if  the  defendant  claimed 
tlie  money  as  her  own  money — de- 
manded it  of  the  bank  as  her  own — 
and  the  oflBcers  of  the  bank,  recog- 
nizing her  as  the  riglit  owner  of 
the  money,  paid  it  to  her  as  money 
belonging  to  her  in  her  own  right, 
and  she  received  it  as  such  without 
any  undertaking  to  hold  it  for 
another,  the  action  could  not  be 
maintained,  for  the  want  of  privity 
of  contract.  /6. 

4.  A  railroad  company  contracted 
with  P.  and  G.  for  the  construc- 
tion of  its  road,  the  first  section  of 
which  was  to  be  completed  on  or 
before  May  1st,  1869.  The  con- 
sideration to  be  paid  for  the  work 
was  [inter  alia)  $23,000  per  mile, 
in  the  company's  bonds,  to  be  is- 
sued to  the  contractors  on  the  com- 
pletion of  each  twenty  miles  of  the 
road,  and  $7000  per  mile  of  the 
company's  paid-up  capital  stock. 
The  contract  also  provided  that  if 
the  contractors  should  desire  the 
issue  and  delivery  of  bonds  in  ad- 
vance of  the  payments  for  work 
done,  for  the  purpose  of  the  more 
rapid  completion  of  the  work,  the 
company  should  deliver  the  same 
in  suflBcient  amounts,  on  satisfac- 
tory security  being  given  therefor. 
P.  and  G.,  the  contractors,  by  a  per- 
sonal contract  between  them  for  aj 
division  of  the  profits  to  be  realized; 
from  the  contract,  agreed  that  G.i 
should  receive  for  his  share  $3000i 
of  the  company's  bonds  and  |2000 
of  its  stock  for  each  mile  of  railroad 
constructed  and  paid  for  under  the 
construction  contract,  and  that  the 
president  of  the  railroad  company 


I  be  authorized  and  requested  to  de- 
J liver  to  G.  or  his  order  the  said 
bonds  and  stock  as  fast  and  when- 
ever issued  under  the  construction 
contract.      The   president   of    the 
company  approved   of  this   latter 
contract,  and  agreed  that  the  bonds 
and  stock  would  be  issued  accord- 
ingly.    G.  agreed  with  the  plain- 
tiffs to  sell  them,  for  the  considera- 
tion  paid  of  $5000,  twenty-five  of 
the  company's  bonds  of  $1000  each, 
and  gave  them  orders  on  the  presi- 
dent of  the  company  for  the  deliv- 
ery to  them   of  said  bonds  out  of 
the  first  issue  of  bonds  thereafter 
to   be    made    under    the    personal 
contract  between  P.  and  G.     The 
president   accepted    these    orders. 
No  work  was  done  by  P.  and   G. 
under  the  construction  contract,  and 
on  May  20th,  1870,  the  company 
annulled  the  construction  contract 
for  the  default  of  the  contractors 
in  not  proceeding  with  the  work. 
In  an  action  against  the  company 
—Held— 

1.  That  the  company's  contract 
with  the  plaintiffs  by  the  accept- 
ances being  for  the  delivery  of  the 
bonds  on  a  contingency,  the  plain- 
tiffs could  not  recover  without 
showing  that  the  contingency  had 
happened  or  that  its  performance 
was  prevented  by  an  act  of  the 
company  which  was  wrongful  and 
without  legal  justification. 

2.  That  bonds  delivered  by  the 
president  to  P.  and  G.,  to  enable 
them  to  sell  their  contract,  and 
without  security  being  given  there- 
for, were  not  bonds  issued  under 
the  contract  within  the  meaning 
of  the  orders  and  acceptances. 

3.  That  the  company  was  not,  by 
the  approval  of  the  personal  con 
tract  between  P.  and  G.,  nor  by  the 
acceptances,  concluded  from  annul- 
ling the  construction  contract  for 
the  default  of  the  contractors  in 
not  proceeding  wit)i  the  work,  and 
tliat  there  had  been  such  failure  of 
the  contractors  in  performance  of 
their  contract  as  justified  the  com- 
pany in  annulling  the  contract  by 
the  resolution  of  May  20lh,  1870. 
Titus  <&  Scudder  v.  Cairo  &  F.  B. 
B.  Co.,  .393 

-See  COKPOBATIONS,  3. 
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CONVEYANCES. 

Where  a  mining  lease  stipulated  for 
raising  annually  a  specified  quan- 
tity of  ore  or  to  pay  a  stipulated 
rent— Held,  under  the  provisions  of 
the  instrument  in  question,  that  the 
non-existence  of  the  quaiiiily  of 
ore  agreed  to  be  taken  out  was  no 
defence  to  an  action  for  the  rent. 
Wharton  v.  Sloutenburgh,  151 

CORPORATIONS. 

1.  The  president  of  a  corporation  has 
no  power,  in  'virtue  of  his  office  as 
president,  to  execute  a  bond  and 
warrant  of  attorney  for  the  entry 
of  a  judgment  by  confession  against 
the  corporation.  Stokes  v.  New 
Jersey  Pottery  Co.,  237 


2.  The  powers  of  the  president  of  a 
corporation  over  its  business  and 
properly  are  strictly  tlie  po\^'ers  of  | 
an  agent— powers  delegated  to  liiini 
by  the  directors,  who  are  the  man-l 
agers  of  the  corporation  and  thej  2, 
persons  in  whom  the  control  of  its^, 
business  and  property  is  vested.  Ib.V 


3.  The  president  of  a  corporation,  or- 
ganized for  business  purposes,  is  its 
chief  executive  officer,  and  in  vir- 
tue of  liis  office  has  authority  to 
perform  all  acts  of  an  ordinary 
nature  which,  by  usage  or  necessity, 
arfe  incident  to  his  office,  and  may 
bind  the  corporation  by  contracts 
in  the  usual  course  of  business. 
His  authority  to  act  for  the  corpo- 
ration may  also  be  enlarged  beyond 
those  j)o\vers  which  are  inherent  in 
his  office,  but  those  are  cases  where 
the  agency  of  the  officer  has  arisen 
from  the  assent  of  the  directors, 
from  their  consent  and  acqaies 
cence  in  permitting  him  to  assume 
the  direction  and  control  of  its 
business,  and  are  instances  of  the 
application  of  the  principle  that  a 
principal  will  be  liable  for  the  acts 
of  his  agent  within  the  apparent 
authority  conferred  upon  him.    lb. 

4.  That  the  president  of  a  corpora- 
tion is  the  owner  of  nearly  all  its 
capital  stock,  and  is  its  superin- 
tendent and  treasurer  and  the  ac- 


tive manager  of  its  affairs,  and  was 
accustomed  to  borrow  money  for 
the  company's  use,  will  give  him 
no  power  to  encumber  its  property 
by  a  mortgage  or  judgment  con- 
fessed for  money  borrowed.         Ih. 

,  The  corporation  having  become 
insolvent,  its  receiver,  as  the  repre- 
sentative of  creditors,  has  the  capa- 
city to  take  the  objection  that  a 
judgment  against  the  corporation 
by  confession  was  not  obtained  in 
such  a  manner  as  to  be  binding 
upon  the  corporation.  lb. 

See  MANDA]\rus. 
Taxes,  12,  13. 


COURTS. 

A  single  judge  of  the  Court  of 
Common  Pleas  may,  under  the  law 
generally  app]ical)le  in  this  state, 
hold  that  court  and  perform  all  its 
fimctions.     Gray  v.  Bastedo,      453 

There  being  no  express  law  or 
long-continued  usage  requiring  any 
specific  number  to  attend  its  ses- 
sions, any  number  determined  by 
necessity  or  convenience  so  attend- 
ing will  be  competent  to  hold  the 
court.  lb. 


COVENANT. 

,  In  covenant,  if  non  est  factum  is  not 
pleaded,  the  plaintifl'  need  offer  no 
proof  of  the  execution  of  the  in- 
strument.   Wharton  v.  Stoutenburgh, 

151 

.  A  street  was  opened  and  land  was 
assessed  for  benefits.  Held,  that 
the  existence  of  the  liability  to  be 
assessed  was  a  breach  of  the  cove- 
nant against  encumbrances  con- 
tained in  a  deed  for  said  land 
execiUed  between  the  time  of  open- 
ing the  street  and  making  the  as- 
sessment.    Fagan  v.  Cadmus,     441 


CRIMES. 

1.  The  crime  of  indecent  exposure  is 
committed  if  a  person  intentionally 
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makes  such  exposure  in  the  view 
from  the  windows  of  two  neighbor- 
ing dwelling-houses.  Van  Hoiileii 
V.  Stale,  16 

2.  It  is  not  necessary  that  any  person 
should  actually  see  such  exposure 
if  it  was  made  iu  a  public  place 
with  the  intent  that  it  should  be 
seen,  and  persons  were  there  who 
could  have  seen  if  they  had  looked. 

lb. 

3.  An  attempt  to  steal,  accompanied 
by  an  overt  act  or  acts  towards  its 
commission,  constitutes  an  attempt 
to  commit  larcenv.    Sipple  v.  State, 

197 

4.  The  overt  act  or  acts  must  be  such 
as  will  apparently  result,  in  the 
usual  and  natural  course  of  events, 
if  not  hindered  by  extraneous 
causes,  in  the  commission  of  the 
crime  itself  lb. 

5.  Mere  preliminary  preparations  are 
not  the  overt  acts  required.         lb. 

6.  The  act  of  March  26th,  1874,  (Rev., 
p.  493,)  exempts  from  the  opera- 
tion of  the  sixtieth  section  of  the 
Crimes  act,  offences  committed  in 
such  cities  as,  having  power  to  pass 
ordinances  providing  a  punishment 
for  the  unlicensed  sale  of  spiritu- 
ous liquors,  have  passed  such  ordi- 
nances. But  such  exemption  con- 
tinues only  so  long  as  such  ordi- 
nances remain  in  force,  and  ceases 
jpon  their  repeal.    Slate  v.  Zeigler, 

307 

7.  Whether  such  ordinances  are  in 
force  in  any  city,  is  a  question  of 
fact  which  cannot  be  considered  on 
a  motion  to  quash.  lb. 

8.  On  trial  of  an  indictment  for  un- 
lawfully conveying  or  taking  away 
a  woman  child  under  the  age  of 
fifteen  years,  with  intent  to  seduce, 
&c.,  under  section  82  of  the  Crimes 
act,  she  is  a  competent  witness  to 
testify  on  behalf  of  the  state.  State 
V.  Gordon,  432 

1).  If  the  defendant  brought  her  with- 
in thie  state  from  another,  and 
here,  with  the  intent  set  out  in  the 


statute,  interposed  his  will  or  per- 
suasion between  her  and  her  guar- 
dian's con'.rol,  so  as  to  overcome 
her  intention  to  return  to  her 
home,  the  abduction  is  accom- 
plished, and  he  may  be  indicted  in 
this  state.  lb. 


CRIMINAL  PROCEDURE. 

1.  Under  the  act  of  1883,  (Pamph. 
L.,  p.  230,)  providing  that  where  a 
person  shall  have  pleaded  guilty 
to  any  indictment  or  accusation,  a 
writ  of  error  shall  not  stay  the 
proceedings  upon  the  judgment ; 
a  plea  of  nolo  contendere  is  equiva- 
lent to  a  plea  of  guilty.  Peacock 
V.  Hudson  Quarter  Sessions,         112 

2.  A  motion  to  quash  an  indictment 
removed  to  this  court  by  certiorari, 
can  only  be  made  for  objections 
apparent  on  the  face  of  the  record. 
State  V.  Zeigler,  307 

3.  An  averment  in  an  indictment  that 
the  defendant  "  unlawfully,  wil- 
fully and  wantonly  sent"  an  inde- 
cent letter  to  a  female,  is  not  suflB- 
cient  to  show  an  offence  under  a 
statute  which  makes  it  a  misde- 
meanor "wilfully  and  wantonly" 
to  send  such  a  letter  to  a  female, 
"  without  lawful  purpose  in  send- 
ing the  same."  State  v.  Smith,    491 


DAMAGES. 

1.  A  railroad  company  left  a  loaded 
car,  coupled  with  two  empty  cars, 
standing  on  a  switch  which  in- 
clined towards  their  main  track, 
the  same  being  secured  by  their 
brakes  and  a  railroad  tie  placed 
under  the  wheels  of  the  loaded 
car;  the  cars  got  upon  the  main 
track  and  thereby  an  accident  oc- 
curred, the  plaintiff  being  injured. 
Held,  the  company  was  not  irre- 
sponsible, as  a  matter  of  law,  even 
though  the  cars  could  not  have  got 
on  the  train  track  but  for  the 
wrongful  act  of  a  stranger.  Smith 
V.  N.  Y.,  Susq.  &  W.  E.  E.  Co.,     7 

2.  A  passenger  upon  a  ferry-boat, 
who  has  paid  his  fare  and  is  forci- 
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bly  and  unlawfully  ejected  by  an 
agent  of  the  company,  is  entitled, 
by  way  of  damages,  to  a  reasonable 
compensation  for  the  indignity  and 
consequent  injury  to  his  feelings 
on  being  thus  treated.  Allen  v. 
Camden  and  Phila.  Ferry  Co.,     198 


A  contractor  who  was  digging  a  J 
trench  for  water  pipes  in  a  streetjj 
of  a  city  left  a  "  bench  ''  or  "  brace," 
part  of  the  street,  apparently  for  a 
crossing,  but  designed  to  support 
the  sides  of  tlie  trench.  Held,  that 
he  was  under  the  circumstances 
bound  lo  see  to  it  that  it  was  as  safe 
for  a  crossing  as  reasonable  care 
would  make  it  Also,  that  it  was 
not  error  to  refuse  to  charge  that 
if  the  bench  gave  way  under  a  per- 
son crossing  there,  whereby  such 
person  was  injured,  there  would  be 
no  liability  if  the  giving  way  was 
caused  by  there  being  a  boulder 
there  not  known  to  the  contractor. 
Held,  also,  that  where  the  court  on 
a  trial  orders  that  the  declaration 
be  amended  it  will  be  regarded  in 
this  court  as  amended  accordingly. 
Finegan  v.  Moore,  602 

See  Negligence. 


DECEIT. 

See  Contract,  1. 
Fraud. 


DEDICATION. 

An  owner  dedicating  his  land  to  pub- 
lic use,  may  place  such  limitations 
upon  the  gift,  and  subject  it  to  such 
conditions  and  restrictions  as  he 
shall  determine,  and  its  acceptance 
will  be  subject  to  such  conditions 
and  imposed  limits.  N.  Y.  &  L. 
B.  R.  R.  Co.  V.  Dnimmond,       604  !l 


DEVISE. 

1.  A,  by  her  will,  gave  lo  her  eldest 
son  the  interest,  for  life,  of  the  bal- 
ance of  one-fourth  of  her  estate 
remaining  after  deducting  from  the 
one-fourth  $400,  which  she  had 
paid  for  him,  and  she  then  gave 


that  balance  to  his  three  children, 
their  heirs  and  assigns,  and  em- 
powered her  executor  to  settle 
all  her  business  and  put  at  inter- 
est one-fourth  of  her  estate,  after 
deducting  the  $400,  and  pay  her 
before-mentioned  son  the  interest 
for  life.  The  executor  renounced, 
and  tlie  heirs-at-law  of  the  testa- 
trix, in  the  lifetime  of  the  son, 
concluding  that,  by  the  renuncia- 
tion of  the  executor,  the  estate 
vested  in  ihem,  made  a  deed  in  fee 
for  the  land.  Held,  that  the  son 
had  only  a  life  estate  in  the  one- 
fourth  part,  and  that  his  three 
children  had  the  remainder  in  fee 
in  that  one-fourth,  a!nd  that  only 
the  life  estate  of  the  sou  passed 
by  the  deed  of  the  heirs.  Middle- 
ton  V.  Dougherty,  350 

.  A  testator  devised  land  to  liis  three 
daughters,  H.,  M.  and  P.,  their 
heirs  and  assigns,  with  proviso  that 
in  case  P.  should  remain  unmar- 
ried, and  should  make  no  disposi- 
tion of  her  estate  by  will,  her  share 
should,  at  her  death,  be  equally 
divided  among  her  sisters,  if  sur-. 
viving  her ;  if  not,  then  among 
their  children.  Held,  following 
Kent  v.  Armstrong,  2  Halst.  Ch.  637, 
that  P.  took  only  a  life  estate,  with 
power  of  testamentary  disposition. 
Held,  aho,  that  the  releases  or  con- 
veyances of  H.  and  M.,  and  those 
of  M.'s  children  (she  is  dead),  and 
H.,  and  her  children,  did  not  per- 
fect the  title.     Cantine  v.  Broivn, 

599 

DISORDERLY  ACT. 

See  .Tails,  2. 


DISTRESS. 

The  doctrine  of  the  common  law 
is  that  the  goods  of  a  tenant  can- 
not be  taken  in  distress  for  rent 
whilst  in  the  custody  of  the  law, 
but  that  to  place  the  tenant's  goods 
ill,  cnxtodia  legis,  by  an  execution 
and  levy,  the  sheriff  must  not  only 
take,  but  must  also  keep,  the  actual 
posse.ssioii  of  the  g(^ods,  and  the 
landlord's  right  to  distrain  is  not 
suspended  imless  the  sheritl'  lakes 
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possession  of  the  goods,  and  will 
be  revived  if  the  officer  withdraws 
from  the  premises  without  leaving 
a  bailiff  in  charge.  Newell  v.  Clark, 

863 

2.  The  law  of  this  state,  recognizing 
the  validity  of  a  levy  witiiout  actual 
seizure  and  continued  possession  of 

tthe  goods,  it  would  be  impracti- 
cable to  adopt  the  common  law 
rule  that  goods  are  not  in  custodia 
legis  unless  the  sheriff'  be  in  actual 
possession.  Legal  analogy  would 
place  a  distress  for  rent  on  the 
same  footing  as  the  levy  of  a  second 
execution  ;  the  distress  would  be 
subject  to  the  rights  of  the  execu- 
tion creditor,  but  would  not  be  ille- 
gal and  void.  The  sheriff,  being 
constructively  in  possession,  would 
have  the  right  to  sell,  first  making 
out  of  the  goods  the  rent  and  then 
the  execution  debt.  But  if  the 
sheriff,  on  notice  of  the  rent,  re- 
fuses or  neglects  to  proceed  with 
his  execution,  and  sell,  his  refusal 
or  neglect  will  be  construed  as  a 
withdrawal  from  possession,  and 
the  landlord  may  then  proceed 
to  appraise  and  sell,  for  the  satis- 
faction of  his  rent.  Jb. 

3.  Goods  of  a  tenant  on  the  premises 
demised  were  levied  on  by  the 
sheriff,  hy  virtue  of  an  execution 
against  the  tenant,  and  were  left  in 
the  tenant's  possession;  the  land- 
lord then  made  distress  upon  the 
same  goods,  for  rent.  In  an  action 
on  the  case  by  the  landlord,  against 
the  tenant  and  a  third  person,  for 
selling  the  gouds  distrained  on — 
Meld,  that  the  defendants  could  not 
justify,  under  the  levy,  the  sale  of 
the  goods  being  made  without  the 
knowledge  or  authority  of  the 
sheriff.  lb. 

4.  The  property  in  goods  taken  in 
execution  is  not  changed  by  the 
levy,  so  that  thereafter  they  are 
the  property  of  the  sheriff,  within 
the  meaning  of  section  8  of  the  act 
concerning  distresses,  which  allows 
a  distress  for  rent  to  be  made  on 
the  goods  of  the  tenant,  and  "not 
of  any  other  person."  Rev.,  p.  309. 
A  sheriff,  by  his  levy,  acquires  a 
special    property  in  goods   levied 

Vol.  XVII. 


on,  but  the  title  of  the  defendant 
in  execution  is  not  thereby  wholly 
divested.  i6, 

5.  No  precise  act  or  form  of  words  is 
essential  to  a  distress,  and  a  dis- 
tress may  be  made  without  actual 
seizure.  Where  the  landlord  went 
upon  the  premises  demised,  and 
where  the  tenant's  goods  were,  and 
made  an  inventory  of  the  goods 
and  put  up  a  notice  of  distress  on 
the  premises,  and  served  the  notice 
of  the  distress  upon  the  tenant — 
Held,  that  these  acts  amounted  to 
a  distress.  lb. 

6.  An  action  for  treble  damages  and 
costs,  under  section  10  of  the  act 
concerning  distresses,  {Rev.,  p.  310,) 
cannot  be  maintained  unless  the 
goods  distrained  iiave  been  "  im- 
pounded or  otherwise  secured." 
For  acts  of  interference  with  the 
distress  before  the  goods  have  been 
impounded  or  secured,  the  land- 
lord's remedy  is  by  action  at  com- 
mon law  for  single  damages.      Jb. 

7.  Where  a  landlord  engaged  in  mak- 
ing a  distress  is  intei  lered  with  by 
the  tenant  and  others,  and  pre- 
vented from  completing  the  dis- 
tress, by  impounding  or  otherwise 
securing  the  goods,  he  may  with- 
draw and  give  up  the  distress,  anp 
hold  the  wrong-doers  in  damages 
for  the  amoimt  that  he  might  have 
realized  out  of  the  distress  which 
was  wrongfully  interri:pted.       lb. 

8.  Hamilton  v.  HamUton,  1  Dutcher 
544,  disapproved.  lb. 


DISTRICT  COURTS. 

1.  In  an  action  on  an  appeal-bond, 
judgment  in  the  District  Court 
should  not  be  entered  for  the  pen- 
alty, but  for  the  amoiuil  really  due 
and  recoverable,  under  section  5 
of  the  act  of  1878,  (Pamph.  L.,  p. 
151,)  amending  section  50  of  the 
District  Court  act.  Rev..,  p.  1309. 
Fraley  v.  Feather,  429 

2.  Where  the  Court  of  Common  Pleas, 
by  mistake,   entered  judgment  on 

42 
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appeal  for  the  amount  due  and  re-, 
coverable,  instead  of  ordering  judg-| 
meiit  for  that  sum  to  be  entered  in^ 
the  District  Court,  under, the  stat- 
ute, such  judgment  may  be  set 
aside  and  the  proper  order  made 
at  the  same  term.  lb. 

3.  The  exclusive  jurisdiction  given 
to  District  Courts,  where  the  party 
defendant  resides  within  tlie  cor- 
porate limits  of  the  city  wherein 
said  courts  are  established,  confers 
merely  a  personal  privilege  on 
such  defendant,  which  may  be 
waived  by  submitting  to  the  juris- 
diction of  another  court.  lb. 

4.  Tb«  District  Court  of  one  city  may 
entertain  a  suit  against  a  resident 
of  another  city  in  which  a  District 
Court  exists,  provided  the  defend- 
ant does  not,  in  time,  object  there-, 
to ;  and  if  he  goes  to  trial  without' 
raising  the  objection,  the  jurisdic- 
tion of  the  court  will  be  complete. 
Funck  V.  Smith,  484' 


EMINENT  DOMAIN. 

1.  The    Proprietors    of   the    Morris 
Aqueduct    have     power,    through 
condemnation,  to  take   lands  and 
divert   streams   of  water   to    such 
extent  as  may  be  necessary  to  carry 
out  the  purposes  of  incorporation, 
and,  in  so  doing,  are  not  confined  L 
to  the  territory  staled  in  the  act  of  jr 
1862.      Olnisted   v.   Proprietors   o/ll 
Morris  Aqueduct,  495 


2.  The  said  incorporation,  under  the 
act  of  1883,  has  power  lo  extend 
its  mains  and  to  supply  water  out-! 
side  the  corporate  limits  of  Mor- 
ristown.  Ib.\ 

3.  To  supply  a  city  or  town  with' 
water  is  a  public  purpose  for  a 
l-ublic  benefit.  Ib.\ 

4.  The  diversion  of  the  waters  of  a 
spring  or  stream  should  not  be' 
allowed  unless  clearly  necessary! 
for  the  public  good,  and  the  ques-j 
tion  f)f  necessity  should  be  con- 
trolled   by   the    court,   and   there 


should  be  satisfactory  evidence  of 
the  need.  lb. 

See  Railroads. 


ENCROACHMENTS. 


See  Roads,  5-8. 


ERROR. 

,  A  writ  of  error  will  lie  upon  an 
order  of  the  court  made  in  a  cause 
setting  aside  proceedings  against 
bail  and  exonerating  them  from, 
liability  on  the  bail-bond.  Atkin- 
kinson  v.  Prine,  28 

,  An  expression  of  opinion  in  the 
charge,  which  miglu  have  misled 
the  jury,  to  the  prejudice  of  the  de- 
fendant— Held,  error,  even  though 
the  general  statement  of  tlie  law  in 
the  charge  was  correct.  Lindley  v. 
O'BeiUey,  352 


ESCAPE. 

.  To  constitute  the  crime  of  volun- 
tary escape,  the  act  must  be  done, 
not  through  mistake  or  ignorance, 
but  malo  animo.     Meehan  v.  State, 

355 

,  If  a  jailer  procures  the  discharge 
of  a  person  in  his  custody,  from  the 
justice  who  has  committed  him, 
under  a  conviction,  and  discharges 
such  prisoner  under  it  in  good 
faith,  believing  it  to  be  legal,  such 
jailer  is  not  guilty  of  a  voluntary 
escape,  his  crime  being  that  of  neg 
ligent  escape.  lb. 


ESSEX  PUBLIC  ROAD  BOARD. 

1.  The  Essex  public  road  board  has 
the  power  to  purchase  lands  and  to 
pay  damages  which  arise  by  an 
alteration  in  the  grade  of  an  ave- 
nue, and  assess  those  peculiarly 
benefited  by  the  improvement,  for 
such  expense.  Aldridge  v.  Essex 
Public  Road  Board,  126 
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2.  The  power  to  appoint  new  assessors 
to  make  a  re-assessment  in  the 
place  of  one  set  aside,  is  a  continu- 
ing power,  existing  until  a  legal 
re-assessment  is  made.  lb. 

S.  That  an  assessment  is  made  upon 
a  part  instead  of  an  entire  parcel 
of  land  does  not  invalidate  it.    lb 

4.  The  board  had  the  authority  to 
make  improvements  by  opening 
avenues  in  the  entire  county,  but 
were  required  to  assess  upon  lands 
in  any  township  only  the  benefits 
arising  from  that  part  of  the  ave- 
nue within  the  township  ;  they  also 
had  power  to  purchase  the  fran- 
chise of  any  turnpike  company  for 
the  purpose  of  opening  an  avenue. 
Held,  that  where  they  purchased  a 
turnpike  running  through  several 
townships  for  a  single  price,  they 
could  assess  upon  the  lands  in  any 
township  its  proportion  of  such 
price.  lb. 

EVIDENCE. 

Declarations  made  to  persons  exe- 
cuting a  bond  and  warrant  of  at- 
torney to  confess  judgment,  cannot 
be  read  in  evidence  to  defeat  a 
judgment  entered  in  accordance 
with  these  terms.  Van  Deventer  v. 
Van  Deventer,  460 


FISHERIES. 
See  Riparian  Owner,  2. 

FRAUD. 

1.  In  a  case  where  there  is  legal  evi- 
dence of  fraud,  the  question 
whether  the  fraud  was  satisfactorily 
proved  cannot  be  considered  on 
writ  of  error.     Cox  v.  Drake,      167 

2.  In  an  action  for  deceit,  a  false  re- 
presentation without  a  fraudulent 
design  is  insufficient;  there  must 
be  moral  fraud  in  the  misrepresen- 
tation to  support  the  action.  CW- 
iey  v.  Smyth,  380 


3.  Where  the  proof  is  that  the  repre- 
sentation was  false  to  the  defend- 
ant's knowledge,  the  .scienter  as  well 
as  the  falsehood  being  proved,  the 
proof  of  a  fraudulent,  intent  is  re- 
garded as  conclusive.  Evidence 
that  the  defendant  intended  no 
fraud  will  not  be  received,  and  the 
jury  will  be  instructed  to  find  for 
the  plaintiff',  though  they  should 
be  of  opinion  tliat  the  defendant 
was  not  instigated  by  a  corrupt 
motive  of  gain  for  himself,  or  by  a 
malicious  motive  of  injury  to  the 
plaintifl!".  '         Jb. 

4.  Where  the  representation  was  un- 
true, but  was  not  false,  to  the  de- 
fendant's knowledge,  and  he  has 
added  to  his  representation  an 
affirmation  that  he  made  the  repre- 
sentation as  of  his  own  knowledge, 
the  force  and  effect  of  the  evidence 
will  depend,  in  a  great  measure,  on 
the  nature  of  the  subject  matter 
concerning  which  the  representa- 
tion was  made.  Jb. 

5.  If  such  a  representation  be  with 
respect  to  a  specific  fact  or  facts 
susceptible  of  exact  knowledge,  and 
the  subject  matter  be  such  that 
the  affirmation  of  knowledge  is  to 
be  taken  in  its  strict  sense,  and  not 
merely  as  a  strong  expression  of 
belief,  the  falsehood  of  the  repre- 
sentation is  in  the  defendant's  af- 
firmation that  he  had  sufficient 
knowledge  to  vouch  for  the  truth 
of  his  as.sertions,  and  that  being 
untrue,  the  falsehood  would  be 
wilful,  and  therefore  fraudulent. 
But  where  the  represention  is  con- 
cerning a  condition  of  affairs  not 
susceptible  of  exact  knowledge, 
such  as  representations  with  re- 
spect to  the  credit  and  solvency  of 
a  third  person,  or  the  condition  and 
.solvency  of  a  financial  institution, 
the  assertion  of  knowledge  is  to  be 
taken  as  meaning  no  other  than  a 
strong  belief  founded  upon  what 
appeared  to  the  defendant  to  be 
reasonable  and  certain  grounds.  In 
such  a  case  the  question  is  whollv 
one  of  good  faith  ;  the  defendant 
may  avail  himself  of  any  evidence 
Avhich  may  tend  to  show  good  faith 
and  probable  grounds  for  his  be- 
lief; and  the  question  for  the  jury 
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will  be  whether  his  conduct  was 
bona  fide  and  he  honestly  believed 
that  his  representation  was   true. 

lb. 

6.  In  a  suit  by  a  depositor  in  a  savings 
bank  against  a  director,  for  deceit 
in  representing  that  the  bank  was 
solvent  when  it  was  insolvent,  and 
that  the  bank  could  not  be  insolv-^ 
ent  without  his  knowledge,  as  he 
was  one  of  the  finance  committee, 
there  being  no  evidence  that  the 
defendant  in  fact  knew  the  em- 
barrassed condition  of  the  bank — 
Held— 

1.  That  an  instruction  to  the  jury, 
"  that  if  the  defendant  asserted  tliej 
fact  as  to  the  condition  of  the  bank 
as  of  his  own  positive  knowledge,! 
and  did  not  in  fact  know  wliat  itsj 
condition  was,  then  tlie  plaintiff, 
acting  upon  that,  and  being  in- 
jured, would  be  entitled  to  re- 
cover," was  erroneous ;  and, 

2.  That  it  should  have  been  left  to 
the  jury  to  say  whether,  upon  the 
evidence,  the  defendant  made  the 
representations  with  a  fraudulent 
purpose  to  deceive,  or  whether  he 
made  them  in  good  faith  and  in  the 
honest  belief  that  they  were  true. 

lb. 

7.  Haycraft  v.  Creasy,  2  East  92,  and 
Taylor  v.  Ashton,  11  31.  &.  W.  401, 
approved  and  followed.  lb. 


HUSBAND   AND  WIFE. 
See  Markied  Women. 

INDECENT  EXPOSURE. 


See  Crimes,  1,  2. 


INNS   AND  TAVERNS. 

1.  When  application  is  made  to  Courts 
of  (."(.inmon  Pleas  for  tavern  license, 
under  the  Inns  and  Taverns  act, 
jurisdiction  to  grant  license  in 
each  case  is  acqnirei)  when  the  ap- 
plication is  presented  at  the  proper 
time  and  in  t.he  required  form,  and 
is  accompanied  by  a  recommenda- 
tion certifying  certain  facts,  signed 


by  twelve  reputable  freeholders  of 
the  city  or  township  where  the  inn 
is  to  be  kept,  none  of  whom  have- 
recommended  another  application 
for  license  under  said  act  within  a 
year.  In  determining  whether  or 
not  jurisdiction  to  license  has  been 
acquired,  such  courts  have  power 
to  investigate  the  facts  requisite  to- 
such  jurisdiction,  including  the 
qualification  of  the  certifying  free- 
holders. Such  determination  is 
subject  to  review.  If  jurisdiction 
has  been  acquired,  the  power  to 
license  is  discretionary  and  not  re- 
viewable.    Dufford  V.  ^'olan,        87 

.  The  determination  by  such  courts 
respecting  the  existence  of  juiisdic- 
tional  facts  is  in  the  nature  of  a 
judicial  act,  and  the  public,  or  citi- 
zens and  taxpayers  in  its  behalf, 
are  entitled  to  intervene.  If  such 
persons  challenge  the  jurisdiction 
because  of  the  absence  of  specified 
facts,  it  is  the  duty  of  the  courts  to 
hear  the  objectors,  affording  rea- 
sonable time  for  the  production  of 
proofs,  and  thereon  to  determine 
whether  jurisdiction  has  been  ac- 
quired. If  such  hearing  is  refused, 
a  legal  duty  is  violated,  which  will 
invalidate  the  proceedings.         lb. 

If,  however,  objections  made  do  not 
show  the  absence  of  any  of  the  re- 
quired facts,  it  is  within  the  discre- 
tion of  the  courts  either  to  imme- 
diately proceed  to  consider  the 
application  or  to  give  further  time 
for  examination  by  objectors.  A 
fair  exercise  of  such  discretion  will 
not  be  ground  of  objection  to  the 
proceedings.  lb. 

4.  A  freeholder  is  not  disqualified 
from  signing  a  recommendation 
under  the  Inns  and  Taverns  act  by 
the  terms  of  section  42,  by  reason 
of  having  signed  a  recommenda- 
tion for  license  to  sell  malt  liquors 
under  the  act  of  April  4th,  1872. 
Eev.,  p.  494.  lb. 

I 

5.  Signing  recommendation  for 
license  of  inn  and  tavern,  within  a 
year,  does  not  disqualify  from 
signing  recommendation  for  beer 
license.     Orcult  v.  Reingardt,    337 
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6.  Application  for  beer  license  need 
state  only  the  kinds  of  malt  liquor 
the  applicant  proposes  to  sell,  and 
the  location  of  his  proposed  place 
of  business.  Ih. 

7.  Kecommendation  for  beer  license 
need  state  only  that  the  applicant 
is  a  sober  and  honest  man.         lb. 

8.  The  act  of  March  23d,  1883,  does 
not  apply  to  recommendations  for 
beer  licenses,  to  boards  of  excise. 

lb. 

See  Crimes,  6,  7. 

INSOLVENCY. 

See  Orphans'  Court. 

INTEREST. 
See  Usury. 

JAILS. 

1.  Under  the  statute  for  transferring 
the  keeping  of  jails,  &c.,  from 
sheriffs  to  the  boards  of  chosen 
freeholders,  approved  February 
27th,  1857,  (Bev.,  p.  1253,)  the 
board  of  chosen  freeholders,  by  the 
concurrence  of  two-'chirds  of  all  its 
members,  may  remove  a  jailer  at 
any  time,  without  assigning  any 
reason  for  so  doing,  and  without 
giving  the  incumbent  any  hearing 
as  to  the  propriety  of  removing 
him,  and  even  though  it  appears 
that  no  fault  can  be  found  with  the 
manner  in  which  he  discharges  his 
official   duty.     Sweeney   v.  Stevens, 

344 

;2.  The  act  entitled  "  An  act  empow- 
ering justices  of  the  peace  and 
others  to  commit  to  the  county  jail 
in  lieu  of  the  work-house,  in  cer- 
tain cases,"  (Pamph.  L.  1877,  p. 
110,)  authorizes  magistrates,  in 
counties  which  have  no  work-house 
legally  established,  to  commit  of- 
fenders against  the  "  Act  concern- 
ing disorderly  persims"  to  the 
•county   jail.     Bingham    v.    Oibbs, 

513 


3.  The  sheriff  of  any  such  county  is 
entitled  to  receive,  and  the  county 
authorities  to  pay  for  keeping,  such 
prisoners  when  regularly  com- 
mitted upon  convictions  that  re- 
main unreversed.  lb. 


JUDGMENTS. 

1.  Judgments  are  under  the  control 
of  the  court  which  pronounces 
them,  during  the  term  at  which 
they  are  rendered  or  entered  of 
record,  and  may  then  be  set  aside, 
vacated,  modified  or  annulled  by 
that  court.     Fraley  v.  Feather,  429 

2.  Although,  where  the  judgment  of 
a  justice  of  the  peace  is  not 
docketed  in  conformity  with  the 
statute,  it  may  be  attacked  col- 
laterally and  treated  as  a  nullity, 
yet  the  party  aggrieved  by  the 
docketing  may  certify  it  for  the 
judgment  of  this  court  as  to  its 
validity,  without  waiting  until  his 
property  is  sold,  and  thereby  in- 
curring the  risk  of  loss  which 
would  fall  upon  him  if  he  mistook 
the  law.     Roller  v.  Roller,  511 

See  Evidence. 

Married  Women,  5. 


JURISDICTION. 

A  decree  of  the  Orphans'  Court, 
granting  letters  of  administration, 
founded  on  a  petition  and  proofs, 
presenting  a  colorable  case,  of  the 
decease  of  the  alleged  intestate,  and 
as  to  his  residence,  cannot  be  called 
in  question  in  a  collateral  proceed- 
ing. Plume  V.  Howard  Saving  In- 
stitution,  211 

See  District  Courts,  3,  4. 


JUSTICES'  COURTS. 

1.  When  a  cause  in  the  court  for  the 
trial  of  small  causes  has  been  ad- 
journed to  a  particular  time  and 
place,  and  tlie  justice  fails  to  attend, 
but,  at  another  place,  in  the  absence 
of  the  parties  and  without  the  con- 
sent of  the  defendant,  adjourns  the 
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cause  to  another  day,  he  cannot,  on 
that  day,  proceed  to  trial  and 
judgment,  although  notice  of  the 
adjournment  has  been  given  de- 
fendant. Such  an  adjournment 
operates  as  a  discontinuance  of  the 
suit.  Allen  v.  Summit  Board  of 
Health,  99 

2.  It  not  appearing  that  the  aflBdavit 
required,  upon  appeal  from  a  judg- 
ment in  the  court  for  the  trial  of 
small  causes,  on  verdict  of  a  jury, 
was  presented  to  the  justice  within 
the  time  limited  hy  law  for  de 
manding  an  appeal,  the  Court  of 
Common  Pleas  properly  dismissed 
the  appeal ;  and  a  mandaimis  to  re- 
instate is  refused.     Wilcoz  v.  Smith, 

342 

3.  On  certiorari  removing  judgment  in 
a  court  for  the  trial  of  small  causes 
affidavits  are  not  admissible  in  the 
first  instance  to  show  wiiat  facts 
appeared  before  tiie  justice.  Wahr 
man  v.  Horan,  465 

4.  Where  defendant  appears  at  the 
trial,  and  the  justice  has  jurisdic 
tion  of  the  cause,  appeal  is  the  only 
remedy.  lb 

5.  A  motion  to  dismiss  a  suit  before  a 
justice  of  the  peace  because  of  the 
pendency  of  another  suit  between 
the  same  parties,  for  the  same 
cause  of  action,  before  another  jus- 
tice, must  be  supported  by  due 
proof  of  the  fact  alleged  ;  and  if,  on 
certiorari,  it  does  not  appear  to  have 
been  so  supported,  its  denial  will 
not  be  considered  error.  Hill  v. 
Morrison,  488 

6.  Such  a  motion,  if  not  duly  made 
and  supported  before  the  justice, 
sliould   ije  disregarded  on  appeal. 

lb. 

7.  On  reversal  of  a  judgment  of  the 
Common  Pleas  on  appeal,  for  al 
reasdn  which  does  not  decide  the 
whole  cause,  the  record  should  be] 
remitted  to  the  Pleas  for  further, 
proceedings.  lb.\ 

8.  Appeals  from  a  justice's  court  must 
be  put  upon  the  appeal  list  at  the 
first  term  of  the  Pleas  after  judg- 


ment rendered,  without  the  notice 
required  by  section  83  of  Small 
Cause  act.  Itev.,  p.  554.  Johnson 
v    O'Neil,  510 

.  Where  either  party  wishes  to  in- 
troduce new  evidence  on  the  trial 
of  the  appeal  under  section  85,  ten 
days'  notice  of  the  intention  to 
oflTer  such  evidence  must  be  given, 
and  it  will  then  become  the  duty 
of  the  Common  Pleas  to  postpone 
the  trial  to  such  day  that  the  new 
evidence  can  be  received.  Jb. 


LEGAL  SETTLEMENT. 
See  Poor. 

LIMITATION  OF  ACTIONS. 

l.The  payment  of  interest  on  the 
promissory  note  of  the  firm  by  a 
copartner,  after  dissolution  of  the 
copartnership,  but  within  six  years 
after  the  maturity  of  the  note, 
the  payment  having  been  made 
within  six  years  before  the  bring- 
ing of  the  suit,  takes  the  note  out 
of  the  statute  of  limitations.  Case- 
bolt  v.  Ackerman,  169' 

2.  Sections  10  and  11  of  the  statute  of 
limitations  ( Rev.,  p.  595,)  which  are 
in  substance  the  same  as  9  Geo.  IV., 
c.  14,  only  changed  the  law  with 
respect  to  the  rules  of  evidence. 
The  acknowledgment  or  promise 
to  take  a  case  out  of  the  statute 
must  now  be  in  writing  and  signed 
by  the  party  to  be  charged  ;  but 
the  acknowledgment  or  promise, 
when  so  proved,  will  have  the  same 
legal  construction  and  efiect  as  it 
would  have  had  before  the  statute 
was  passed.  The  endorsement  or 
memorandum  of  payment  by  the 
party  to  whom  payment  is  made  is 
no  longer  sufficient  proof  thereof; 
but  any  payment,  when  proved  by 
competent  evidence  aliunde,  which 
would  haTe  been  sufficient  before 
the  statute,  is  still  sufficient  to  re- 
move the  bar  of  the  statute.  Par- 
ker V.  Butlerworth,  244 

3.  From  an  unqualified  acknowledg- 
ment of  a  subsisting  debt  the  law 
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will  imply  a  promise  which  will 
obviate  the  bar  of  the  statute ;  but 
if  there  be  anything  in  the  admis- 
sion to  repel  the  inference  of  a 
promise  to  pay,  no  promise  will  be 
implied,  and  the  acknowledgment 
will  not  enable  tlie  plaintiff  to  re- 
cover; and  if  the  acknowledgment 
,  be  coupled  with  a  promise  which 
is  qualified  or  conditional,  neither 
the  acknowledgment  nor  the  prom- 
ise will  be  available  unless  thecon.- 
dition  has  been  performed,  or  the 
event  happened,  by  which  the 
promise  is  qualified.  lb. 

4.  Defendant,  a  joint  maker  of  a 
promissory  note,  in  a  letter  written 
to  the  plaintiff,  admitted  that  he 
signed  the  note  as  surety,  and 
added:  "It  would  be  impossible 
for  me  to  pay  the  note  at  this  time ; 
therefore  I  shall  be  a  thousand 
times  obliged  to  thee  if  thee  will 
allow  it  to  rest  until  John"  (the 
other  maker)  "or  I,  or  both,  are  in 
better  condition  to  liquidate  it." 
Held,  to  l>e  a  qualified  promise  by 
the  defendant  to  pay  when  his  cir- 
cumstances had  so  improved  that 
he  had  the  ability  to  pay,  and  that 
the  plaintiff  could  not  make  the 
promise  available  without  affirma- 
tive proof  of  the  substantial  fulfil- 
ment of  the  condition.  76. 

5.  A  payment  on  account  by  one  joint 
promisor  will  not  remove  the  bar 
of  the  statute  of  limitations  as 
against  a  copromisor  in  whose 
favor  the  statute  had  attached  when 
the  payment  was  made.  lb. 

6.  Whiicomb  v.  Whiting  approved  and 
explained.  Channel!  v.  Ditchbnrn, 
5  31.  &  W.  494,  and  Goddard  v. 
Ingram,  S  Q.  B.  839,  disapproved. 

lb. 

MANDAMUS. 

1.  Private  rights  against  corporations 
or  their  officers,  depending  wholly 
on  contract,  will  not  be  enforced 
by  mandamus.  Rosenfeld  v.  Ein-\ 
stein,  479 

2.  The  proper  province  of  writs  of 
mandamus  is  to  enjoin  the  doing  of 
particular  specified  acts,  and  not  to 


constrain  a  person  to  regulate  his 
whole  course  of  conduct  according 
to  some  general  principle.  lb. 

.  When  a  party  prays  for  a  writ  of 
mandamm  to  enforce  a  claim  sub- 
stantially broader  than  the  right 
which  he  succeeds  in  e.stabli8hing, 
the  court  is  justified  in  refusing 
him  any  writ.  Tb. 

Tf  there  is  fair  reason  to  believe 
that  a  party  asking  for  an  inspec- 
tion of  corporate  books  intends  to 
make  an  improper  use  of  them, 
and  on  that  ground  his  request  is 
denied,  the  court  will  not  aid  him 
by  manda7nus.  lb. 

5.  A  director  in  a  private  corporation 
prayed  for  a  mandamus  against  his 
codirector,  commanding  the  latter 
to  permit  the  former  to  have  at  all 
times  an  equal  share  and  control 
with  him  in  the  management  and 
direction  of  all  the  affairs  and 
business  of  the  company.  No  in- 
terference with  the  petitioner's 
right  to  participate  in  the  board 
meetings  was  alleged.  The  writ 
was  refused  on  the  grounds  that 
the  prayer  was  too  general  and  too 
broad,  and  that  the  writ,  if  issued, 
would  be  practically  unenforceable, 

lb. 
See  Taxes,  6. 


MARRIED  WOMEN. 

1.  A  married  woman  can,  without 
the  co-operation  of  her  husband, 
create  a  term  of  years  in  her  lands. 
Sullivan.  V.  Barry,  1 

2.  Under  the  act  of  March  22d,  1862, 
(A'/x.  Dig.  548,)  it  is  not  necessary 
to  aver  expressly  in  the  declaration 
that  the  contract  was  for  the  bene- 
fit of  the,  married  woman.  It  is 
sufficient  if  the  declaration  shows 
that  she  executed  the  contract  as 
principal  .and  not  as  surety ;  that 
she  had  a  separate  estate  which 
she  thereby  intended  to  charge, 
and  that  she  received  the  consider- 
ation for  the  contract.  Bradley  v. 
Johnson,  271 

3.  In  equity  a  liability  assumed  by  a 
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married  woman  will  be  charged 
upon  her  separate  estate,  but  she 
cannot,  in  the  absence  of  statute, 
be  made  personally  liable.  It  will 
be  presumed  that  this  rule  of  the 
comninn  law  prevails  in  New  York, 
where  this  contract  is  alleged  to 
have  been  made,  and  that  an  action 
at  law  will  not  lie  there  to  charge 
the  wife  personally.  lb. 

4,  The  contract  of  the  wife  in  New 
York  was  that  her  separate  estate 
should  be  charged,  but  that  no  per- 
sonal liability  should  be  incurred 
by  her,  and  therefore  she  is  not 
suable  at  law  here  under  our  act  of 
1862.  lb. 

5.  Judgment  confessed  by  husband 
and  wife  will  be  set  aside  at  the 
instance  of  the  wife  when  the  debt 
for  which  it  is  confessed  was  that 
of  the  husband,  she  being  only 
surety  for  its  payment.  Van  De 
venter  v.  Van  Deventer,  460 


MEADOW-OWNER. 

By  force  of  the  statute,  a  meadow, 
owner  cannot  acquire  the  exclusive 
riglit  to  the  possession  of  the  bed 
of  the  creek  or  water- course  run- 
ning through  his  lands,  unless  he 
plants,  or  intends  to  forthwith 
plant,  oysters  or  clams  therein ; 
his  merely  slaking  ofl'  such  place 
will  confer  no  right.  Bird^aU  v. 
Hose,  361 


MECHANICS'  LIEN. 

l.The  provision  of  the  mechanics' 
lien  law,  that  the  time  of  issuing 
the  summons  to  enforce  the  lien 
shall  be  endorsed  on  the  claim 
within  one  year  after  the  date  of 
the  latest  item  in  the  claim,  or 
within  thirty  days  after  due  notice 
from  the  owner  to  tiie  claimant  toj 
sue,  is  mandatory,  and  in  case  of 
non-compliance  with  it  the  lien 
will  be  discharged  according  to  the 
terms  of  the  statute.  Wheelei'  v. 
Almond,  161 

2.  The  powers  of  amendment  con- 
ferred OQ  the  courts  by  the  act  do; 


not  enable  them  to  restore  the  lien 
when  it  has  been  discharged  by 
non-compliance  with  this  mandate. 

lb. 

When  a  claimant  has  been  noti- 
fied by  an  owner  to  sue  within 
thirty  days  he  cannot  escape  the 
obligations  arising  from  the  notice 
by  thereafter  filing  a  new  claim  for 
the  same  debt.  lb. 


MEDICAL  SOCIETY. 

1.  The  "  Act  to  regulate  the  practice 
of  '  medicine  and  surgerv,"  ap- 
proved March  12th,  1880,  {Pamph. 
L.,  p.  296,)  does  not  impair  the 
right  to  recover  for  medical  ser- 
vices rendered  before  June  1st, 
1880,  when  the  act  took  effect. 
Hill  7.  Morrison,  488 

2.  The  "  Act  to  re-organize  the  Medi- 
cal Society  of  New  .Jersey,"  ap- 
proved March  14i.h,  1864,  {Pamph. 
L.,  p.  2o0,)  repealed  the  "Act  to 
incorporate  medical  societies  for 
the  purpose  of  regulating  the  prac- 
tice of  physic  and  surgery  in  this 
state,"  approved  January  28th, 
1830,  {Paiyiph.  L.,  p.  19,)  so  far  as 
the  latter  act  related  to  the  state 
society.  lb. 

MILITIA. 

1.  The  act  for  the  organization  of  the 
National  Guard,  authorizes  the 
division  commander  to  disband  a 
company  for  mutinous  conduct. 
Grove  V.  Molt,  328 

2.  Such  action  relates  to  the  organi- 
zation of  the  militia,  and  is  cogni- 
zable only  by  the  military  authori- 
ties, lb. 

3.  Alleged  grievances  growing  out  of 
such  action  may  be  laid  before  the 
commander-in-chief,  by  the  officers 
or  men  of  the  company  ordered  to 
be  disbanded.  lb. 

4.  An  order  of  disband ment  made  by 
the  division  commander  is  not  re- 
viewable in   the  Supreme  Court. 

lb. 


INDEX 


665 


MINING  LEASE. 

See  Conveyances. 

MORTGAGES. 

See  Constitution,  5. 

MUNICIPAL  CORPORATIONS. 

I.  Powers,  Liabilities,  &c. 
11.  Asses-wients. 
111.  Charters  of  Particular  Cities. 

I.  Powers,  Liabilities,  &c. 

1.  Where  a  charter  of  a  municipal 
corporation  requires  a  proceeding: 
to  be  instituted  by  an  ordinanct,  it 
cannot  be  effected  by  a  resolution 
merely,  the  latter  being  wanting  in 
the  solemnities  of  the  former,  and 
is  not  regarded  as  a  legal  equiva- 
lent.    City  of  Paterson  v.    Barnet, 

62 

2.  The  power  of  a  municipal  corpora- 
tion to  contract  with  a  water  com- 
pany for  a  supply  of  water  for 
extinguishing  fires,  &c.,  for  a  term 
of  years,  granted  by  the  act  of 
March  15lh,  1881,  [Pamph.  L.,  p. 
118,)  is  expressly  limited  to  a  term 
not  exceeding  ten  years.  A  con- 
tract for  twenty  years  would  be 
without  authority,  and  void.  Davis 
V.  Toivn  of  Harrison,  79 

3.  If  a  municipal  corporation,  in 
granting  consent  to  the  organiza- 
tion of  a  company  for  constructing 
water-works  for  the  purpose  of  sup- 
plying the  town  with  water,  under 
the  provisions  of  the  act  of  April 
21st,  1876,  {Rev.,  p.  1365,)  annex 
thereto  a  stipulation  for  a  contract 
to  take  the  water  at  a  specified  price 
for  twenty  years,  having  no  author- 
ity except  that  derived  from  the 
act  of  March  15th,  1881,  the  stipu 
lation  is  without  authority  and 
void,  and  the  whole  proceeding 
vitiated  thereby.  lb 

4.  When  a  municipal  corporation  has 
a  clerk  whose  duty  by  law  is  to 
keep  the  records  thereof,  ilnless 
council     otherwise     direct,    such 


oflScer  is  the  mere  agent  of  the  cor- 
poration, aud  his  custody  is  that  of 
the  corporation.  The  municipal 
corporation  is,  therefore,  in  legal 
contemplation,  the  custodian  of 
such  records,  and  a  writ  of  certio- 
rari to  bring  up  such  records  is 
properly  directed  to  it.  A  return 
under  its  direction  by  such  officer 
is  correctly  made.  lb. 

5.  The  provisions  of  a  city  charter  a.s 
to  duration  of  terms  of  officers 
must  be  strictly  observed,  and  an 
ordinance  beyond  the  scope  of  the 
powers  granted  by  the  charter  is 
void.     Trowbridge  v.  Newark,     140 

6.  The  whole  of  an  ordinance  is  not 
necessarily  inoperative  because 
some  of  its  sections  are  inconsist- 
ent. A  section  not  dependent  on 
the  inconsistent  sections  may  stand. 

lb. 

.  A  municipal  corporation  is  not 
liable  for  an  injury  occasioned  by 
the  negligence  of  a  driver  em- 
ployed by  its  boaid  of  public 
works  to  remove  ashes  and  refuse 
from  boxes  and  barrels  placed  on 
the  sidewalks,  to  a  public  dumping- 
ground,  though  the  driver  was  at 
the  time  driving  a  horse  and  cart 
owned  by  the  city,  and  his  negli- 
gence was  in  making  a  dump  from 
the  cart.  Condict  v.  Jersey  City,  157 

,  Gas  companies  having  the  right  to 
use  the  streets  of  a  city  for  their 
gas-pipes,  may,  by  certiorari,  chal- 
lenge the  legality  of  municipal 
proceedings  designed  to  give  simi- 
lar rights  to  rival  companies,  and 
individuals  owning  the  soil  of  a 
street  may  also  question  the  claim 
of  a  gas  company  to  lay  its  pipes 
therein.  People's  Gaslight  Co.  v. 
Jersey  City,  297 

//.  Assessments. 

.  When,  after  a  partial  vacation  of 
an  assessment  of  damages  and 
benefits  for  a  street  improvement,  a 
re-assessment  is  made  thereof  in 
the  village  of  South  Orange,  the 
board  of  assessments  must  take 
into  consideration,  and  determine 
all  the  damages  and  all  the  bene- 
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fits  from  the  improvement,  in  order 
that  the  re-assessment,  with  re- 
spect to  the  parties  concevned,  may 
be  made  as  required  by  the  char- 
ter, in  proportion  to  the  peculiar 
benefits  derived  from  the  improve- 
ment, and  to  the  extent  of  such 
benefits.  If  tlie  report  of  the  board 
shows  that  they  did  not  so  act,  the 
re-assessment  cannot  be  sustained. 
Souther  v.  South  Oranc/e,  317 

10.  The  board  of  trustees  of  the  vil- 
lage, in  ratifying  the  re-assessment, 
altered  it  bv  increasing  the  assess- 
ments for  benefits  on  prosecutors. 
Held,  that  if  that  board  possess 
power  to  alter  an  assessment  in 
substance,  it  cannot  be  done  arbi- 
trarily, but  it  must  appear  that 
there  has  been  an  adjudication  that 
the  alteration  is  one  proper  to  be 
made ;  if  the  alteration  increases 
an  assessment  for  benefits,  it  must 
appear  that  the  board  examined 
and  adjudged  the  benefits  to  be 
greater  than  those  found  by  the 
board  of  assessments.  lb. 

III.  Charters  of  Particular  Cities. 

1.  Charter  of  Elizabeth. 

11.  The  act  creating  an  excise  board 
in  Elizabeth,  gives  it  exclusive 
power  to  license  persons  to  keep 
inns-  and  taverns,  and  authorizes  it 
to  act  on  applications  accompanied 
by  certificates  signed  by  twelve 
freeholders.  A  certificate  signed 
by  fourteen  persons,  ten  of  whom 
acquired  what  freehold  qualifica- 
tion they  had  by  deeds  made  to 
them  by  an  a{)[)licant  for  valiielpss 
lots  of  salt  meadow,  which  deeds 
were  made  without  consideration, 
and  for  the  sole  purpose  of  qualify- 
ing and  inducing  the  grantees  to 
sign  the  certificate,  of  which  deeds 
some,  though  recorded  by  the 
grantor,  were  never  delivered,  and 
the  others,  though  apparently  de- 
livered, were  returned  to  and  re- 
tained by  liim,  is  a  mere  contriv- 
ance to  evade  the  law,  and  to 
impose  on  the  tribunal  authorized 
to  decide  whether  the  license  ap- 
plied for  should  be  granted.  Upon 
such  facts  being  disclosed  a  license 


should  be  refused.     Smith  v.  Eliza- 
beth, 312 

12.  These  facts  were  first  presented  to 
this  court  on  a  certiorari  to  review 
the  action  of  the  board  in  granting 
the  license.  Held,  that  if  pre- 
sented to  the  board,  that  tribunal 
would  have  been  required  to  con- 
sider and  adjudicate  on  them  ;  and 
that  prosecutor  neither  having  pre- 
sented nor  made  any  attempt  to 
present  the  facts  to  that  tribunal, 
he  was  not  entitled  to  require  this 
court  to  adjudicate  on  them  under 
the  ninth  section  of  the  Certiorari 
acf,  {Rev.,  p.  99,)  as  amended  by 
the  act  of  February  17th,  1881, 
Pamph.  L.,  p.  34.  lb. 

13.  That  legislation  does  not  require 
this  court  to  consider  and  deter- 
mine disputed  questions  of  fact, 
which  might  have  been  presented 
by  prosecutor  in  the  inferior  tri- 
bunal, but  which  he  made  no  at- 
tempt to  present  there.  lb. 

14.  The  board  of  excise  of  the  city  of 
Elizabeth  has  the  power  to  grant 
licenses  to  sell  ale,  lager  beer  and 
wine.     Oreutt  v.  Reingardt,         337 

15.  There  need  be  only  ten  signers  to 
the  recommendation  of  such  li- 
cen.se.  lb. 

16.  After  the  recommendation  for 
license  has  been  presented  to  the 
board,  and  jurisdiction  has  been 
acquired,  a  signer  whose  name  has 
not  been  procured  by  fraud,  can- 
not, without  the  consent  of  the 
board,  withdraw  his  name  and  di- 
vest the  board  of  jurisdiction.    lb. 

17.  Query,  whether  the  board,  under 
such  circumst.ances,  has  the  power 
to  oust  itself  of  jurisdiction  against 
the  objection  of  the  applicant  for 
license.  76. 

2.  Charter  of  Hightstown. 

18.  A  writ  of  error  directed  to  the 
Supreme  Court  to  review  a  judg- 
ment of  that  court  dismissing  a 
writ,  of  certiorari  bringing  up  cer- 
tain proceedings  taken  toward  the 
revocation  of  a  license  by  the  com- 
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mon  council  of  Highfstown,  does 
not,  ipso  facto,  stay  that  body  from 
proceeding  with  the  investigation, 
after  ihe  dismissal  of  the  writ, 
from  the  point  at  which  they  were 
stayed  by  its  allowance.  Lantz  v. 
Hightstoum,  1 02 

19.'The  common  council  of  Hights- 
town  cannot  revoke  a  license  after 
the  expiration  of  the  session  at 
which  it  was  granted  (except  for; 
fraud  practiced  upon  tlie  licensing 
body  in  obtaining  it,)  for  any  caiisel 
other  than  those  mentioned  in  the^ 
act  concerning  inns  and   taverns. 

lb. 

3.  Charter  of  Jer.'^ey  City, 

20.  The  board  of  aldermen  of  Jersey 
City  is  the  proper  department  of 
the  city  government  to  give  consent 
for  the  laying  of  gas-pipes  in  the 
streets,  and  to  prescribe  regulation* 
therefor,  under  section  17  of  thei 
Gaslight  Corporations  act.  Rev.,\ 
p.  460.  People's  Gaslight  Co.  v. 
Jersey  City,  297 

21.  This  power  of  the  board  must  be 
exercised  by  ordinance,  which 
must  be  introduced  at  a  stated 
meeting  previous  to  that  at  which 
it  is  passed,  and  must  not  be 
materially  changed  at  the  last 
meeting.  lb. 

4.  Charter  of  Newark. 

22.  The  charter  of  the  city  of  Newark 
does  not  require  a  proposed  ordi- 
nance to  be  published  ten  days  be- 
tween its  second  and  third  read- 
ings, unless  it  is  to  affect  personal 
liberty  or  involve  the  expenditure 
of  monev.     Trowbridge  v.  Newark, 

140 

5.  Charter  of  Passaic. 

23.  The  part  of  the  tax  ordinance  of 
the  city  council  of  Passaic  which 
appropriates  $15,000  (a  part  of 
which  has  been  collected)  for  the 
purpose  of  regulating,  cleaning  and 
keeping  in  repair  the  streets,  will 
not  be  set  aside,  as  it  does  not 
clearly  appenr  that  the  council  has 
abused  the  discretion  with  whichi 


they  are   clothed  by  the   charier. 
WcUson  V.  Passaic,  124 

24.  The  resolutions  passed  by  com- 
mon council  which  provide  for  the 
expenditure  of  a  part  of  this 
money  for  graveling  or  mncada- 
mizing  certain  streets,  are  illegnl, 
as  such  work  is  not  reparation  and 
must  be  paid  for  by  special  assess- 
ment, lb. 

6.  Charter  of  Paterson. 

25.  The  charter  of  the  city  of  Pater- 
son provides  that  any  legislative 
act  of  the  board  of  aldermen  shall 
be  by  ordinance  passed  by  a  vote 
of  a  majority  of  its  members,  and 
in  case  an  ordinance  involves  the 
expenditure  of  money,  the  votes 
of  two-thirds  of  the  members  of  tlie 
board  shall  be  necessary  to  its 
passage.  The  board  of  aldermen, 
by  resolution,  directed  the  con- 
struction of  certain  sewers  and 
drains,  and  passed  an  ordinance 
for  the  issue  of  bonds  to  pay  for  the 
same;  the  mayor  of  the  city  de- 
clined to  sign  the  bonds  thus 
ordered  to  be  issued.     Held — 

1.  That  the  act  of  the  board  of 
aldermen  was  legislative  in  its 
character,  and  could  not  be  effected 
by  resolution. 

2.  The  mayor  will  not  be  com- 
pelled by  mandamus  to  do  an  act 
against  his  objection  in  furtherance 
of  a  measure  having  its  inception 
without  legal  authority  and  in 
violation  of  the  charter  provisions. 
City  of  Paterson  v.  Barnet,  62 

7.  Charier  of  Washington. 

26.  By  the  charter  of  the  borough  of 
Washington,  the  common  council 
are  invested  with  the  same  powers 
and  burdened  with  the  same  duties 
in  respect  to  such  licenses  in  said 
borough  as  the  Courts  of  Common 
Pleas  under  the  Inns  and  Taverns 
act.     Dufford  v.  Nolan,  87 


NATIONAL  BANKS. 

See  UsuRT. 


668 


INDEX. 


NEGLIGENCE.  j 

1.  In  an  action  on  the  case  for  negli  I 
gence,  the  allegation  of  a  duty  wilL 
not  sustain  or  aid  a  pleading.  The, 
sufficiency  of  the  pleading  must  be 
determined  u[)on  the  facts  fromi 
which  the  duty  is  deduced.  3Tar- 
vin  Safe  Co.  v.  Ward,  19| 

2.  The  general  rule  is  that  one  who  is 
not  a  party  to  a  contract  cannotj 
sue  in  respect  of  a  breach  of  duty' 
arising  out  of  tiie  contract.  There; 
is  a  class  of  cases  in  which  a  per-l 
son  performing  services  or  doing! 
work  under  a  contract  may  be  held 
in  damages  for  injuries  to  third  per- 
sons, occasioned  by  negligence  or 
misconduct  in  the  execution  of  the 
contract ;  but  these  are  cases  where 
the  duty  or  liability  arises  inde- 
pendent of  the  contract,  and  in 
such  cases  the  plaintiff  must  count 
upon  a  wrongful  act  or  negligence 
— a  lort  as  distinguished  from  a 
mere  breach  of  contract.  lb. 

3.  Levy  V.  Lncjratige,  4  M.  &  W.  333, 
and  Winterbotlom  v  Wright,  10  Id. 
109,  commented  on.  Winterbot- 
tom  J'.  Wright,  approved.  lb. 

4.  Where  two  persons  were  gunning 
together,  and  while  one  was  sitting 
on  the  fence  his  gun  was  dis- 
charged by  pointing  it,  or  the 
turning  of  the  rail,  whereby  the 
other  w;is  wounded,  the  court  prop- 
erly left  it  to  the  jury  to  say 
whether  there  was  negligence. 
Moebus  V.  Becker,  41 

5.  There  are  cases  in  which  the  court 
may  instruct  the  jury  to  find  negli- 
gence, but  these  are  such  that  both 
the  facts  and  the  inferences  to  be 
drawn  from  them  are  indisputable, 
so  that  if  a  verdict  were  returned 
against  them,  it  must  be  set  aside. 

lb. 

See  Municipal  Corporations,  7. 


NEW   TRr.\L. 

1.  Cumulative  evidence  will  not  lay 
ground  for  new  trial.  Kirk  v. 
Rickerton,  13 


2.  Nor  wil  I  judicial  misdirection 
which  is  beneficial  to  the  party 
seeking  a  retrial.  lb. 

3.  Where  a  plaintiflT  has  shown  sub- 
stantial grounds  for  a  recovery,  and 
the  only  error  in  the  verdict  is  in 
amount  of  damages,  the  verdict 
will  be  allowed  to  stand  for  the 
damages  the  plaintiff' is  entitled  to, 
if  he  will  remit  the  excess.  Newell 
V.  Clark,  364 


NOTICE. 

See  -Attachment'. 
Constitution,  2,  3. 
.Justices'  Courts,  1. 
Mechanics'  Lien,  1,  3. 
Roads,  14. 
Taxes,  14. 


NUISANCE. 

It  being  the  duty  of  tlie  public  au- 
thorities to  erect  and  maintain 
proper  fences  along  the  raceways 
adjacent  to  the  streets  dedicated  by 
defendant  to  the  public  use,  the 
defendant  may  lawfully  raise  the 
raceway  walls  and  iiicrease  the 
flow  of  water  to  its  mills  so  long  as 
the  safeguards  which  the  public  is 
bound  to  erect  against  the  danger 
arising  from  the  original  excava- 
tions, will  furnish  ample  protection 
against  any  additional  danger 
created  by  the  change  in  the  con- 
struction and  use  of  the  raceways. 
State  V.  Society,  <&c.,  274 


OFFICES. 

1.  An  unauthorized  person  gaining 
possession  of  a  ptiblic  office  by 
force  or  fraud  has  no  right  of  action 
against  the  public  for  the  pre- 
scribed fees  or  salary  for  services 
rendered  during  such  usurpation. 
Meehan  v.    Freeholders  of  Hudson, 

276 

2.  Compensation  attached  to  the  office 
is  not  promised  to  him  by  expres- 
sion or  legal  implication,  and  the 
services  are  voluntarilv  rendered. 

lb. 
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ORPHANS'  COURT. 

When  a  rule  to  limit  creditors  has 
been  taken  in  the  Orphans'  Court 
by  the  personal  representative,  and 
upon  a  subsequent  ap|)lication  such 
estate  has  been  declared  insolvent, 
a  judgment  obtained   against  the  1 
representative  between  the  time  of  | 
taking  such  rule  and  making  such 
application,  will  not  be  entitled  t0[| 
be  paid  in  preference  to  other  cred-  6 
itors.     And  if  moneys  have  been  | 
received  by  virtue  of  such  execu-!} 
lion,   they  will    be  ordered    to  be 
paid  to  the  personal  representative,! 
to   be  applied   ratably  among  theu 
creditors.    Wemple  v.  Von  Arx,  531  j 


See  Jurisdiction. 

OVERT  ACT. 
See  Crimes,  3,  4,  5. 

PAYMENT. 

Moneys  paid  upon  an  outstanding 
account  cannot  be  applied  by  the 
court  to  debts  subsequently  con- 
tracted.    Hill  v.  Morrison,         488 

PLEADINGS. 

1.  The  defence  of  usury  arising  under 
the  law  of  another  state,  must,  by 
force  of  the  Practice  act,  be  spe 
cially  pleaded.     Kirk  v.  Rickenfon 

13 

2.  In  such  plea,  the  contract  alleged 
to  be  usurious  must  be  correctly 
stated,  and  if  not  proved  as  laid, 
the  defence  will  not  avail.  lb. 

3.  Misjoinder  of  counts  will  support  a 
demurrer  to  the  whole  declaration 
but  it  is  not  a  defect  which  will 
make  an  individual  count  bad. 
The  demurrer,  being  to  the  indi- 
vidual count,  must  be  overruled 
Top/  V.  West  Shore  and  Ontario 
Term.  Co.,  34 

4.  An  allegation  that  the  defendant 
knowingly  permitted  a  third  per- 


son to  use  the  property  of  the  de- 
fendant in  a  manner  that  was,  per 
se,  injurious  to  the  adjacent  land 
of  plaintiff"  imi)Utes  an  actionable 
wrong  to  him.  76. 

De  injuria  is  a  good  replicatioQ 
to  a  plea  of  leave  and  license  to 
a  count  for  breach  of  covenant. 
Douglass  v.  Hoppaugh,  114 

A  general  specification  of  ground 
of  demurrer  that  "the  declaration 
does  not  show  a  sufficient  cause  of 
action,  will  be  stricken  out  on  mo- 
tion, but  if  the  plaintiff  elects  to 
let  it  stand  as  an  answer  to  his  de- 
mand, the  defendant  may  avail 
himself  of  any  substantial  infirm- 
ity in  the  pleading.  Bradley  v. 
Johnson,  .  271 

7.  If,  in  a  declaration  making  profert 
of  a  deed,  any  part  of  it  material 
to  the  defence  be  omitted  by  the 
plaintiff",  the  proper  mode  for  the 
defendant  is  to  pray  oyer.  Miller 
V.  Hillsborough  Fire  Ass'n,         503 

8.  Profert  of  a  deed,  with  conditions 
annexed,  jiisiifies  oyer  of  all  the 
deed  and  conditions,  but  not  of 
other  matters  referred  to  in  the 
deed  but  not  annexed.  lb. 


9.  In  an  action  on  a  deed  conditioned 
for  the  performance  of  covenants 
in  another  deed,  the  defendant,  in 
his  plea  of  performance,  must  show 
such  deed  without  craving  oyer.  If 
the  defendant  wishes  to  avail  him- 
self of  anything  which  does  not 
appear  upon  the  face  of  the  deed 
of  which  plaintiff  makes  profert, 
he  must  plead  it  specially.  lb. 

10.  The  right  to  oyer  may  be  tested 
by  motion  to  strike  out.  Jb. 

See  Married  Women,  2. 


POOR. 

1.  Settlement  of  a  child  born  of  a  slave 
after  July  4th,  1804,  will  be  gained 
by  full  seven  years'  service  with  a 
master  who  has  a  right  to  such  ser- 
vice by  legal  transfer  thereof  from 
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the  owner  of   the  slave  mother. 
CadwcUlader  v.  Durham,  53 

2.  Abandonment  of  an  order  of  re- 
moval by  an  overseer  in  whose 
favor  it  is,  is  a  bar  to  another  pro- 
ceeding for  the  removal  of  the 
same  pauper  between  the  same 
parties,  except  upon  tiie  ground 
of  a  subsequently-acquired  settle- 
ment, lb. 

3.  The  parents  of  a  minor  daughter 
came  to  tliis  state  from  Ireland, 
and  acquired  a  settlement  in  Marl- 
boro township,  Monmoutli  county, 
in  18t)9.  Tiiey  left  the  child  in 
Ireland  until  1872,  when  she  was 
brought  to  her  father's  iiome,  in 
said  township,  she  still  being  under 
age.  Held,  that  the  minor  also 
had  a  legal  settlement  in  the  town- 
ship.    Brower  v.  Smith,  72 

4.  The  provision  of  the  first  section 
of  our  poor  law,  {Rev.,  p.  834,)  that 
"  every  healthy  person  directly 
coming  from  Europe  into  this  state' 
shall  be  settled  in  the  township  in 
which  he  or  she  shall  first  settle 
and  reside  for  the  s{)ace  of  one 
year,"  does  not  apply  to  such  per- 
sons as  have  acquired  a  legal  set- 
tlement here  before  residing  one 
year  in  any  township.  lb. 

PRACTICE. 


1.  Where  a  defendant  who  has  been 
arrested  under  a  aipias  ad  respon- 
dendum   in    a   civil   suit,   and   lias 
given  bail  to  the  slieriti",  is  after- 
wards, and  before  the  return-day  of 
the  prttcess,  arrested  on  a  criminal 
charge,  and  is  afterwards  indicted 
and  convicted  and  sentenced  to  tiie  I 
state  prison,  the  b:iil  to  the  sheriff  ii 
may  ol)tain  an  exoneration  of  theirj 
liability  on    the   bail-bond   by  first'  8 
filing  spei'ial  bail  and  then  surren-l| 
dering  the  principal  by  means  of  a 
habeas  corpus,  while  the  principal 

is  in  jail  under  commitment  upon 
tlie  criminal  charge,  or  by  motion 
after  he  is  put  under  sentence. 
Atkinson  v.  I'lim,  28 

2.  Bail  to  the  sheriff,  who  have  been 
misled  by  proceedings  in  court  for 


their  exoneration  irregularly  taken 
without  special  bail  being  filed, 
and  the  principal  being  brought 
into  court  by  habeas  corpus  for  the 
purpose  of  a  surrender,  may  obtain 
relief  by  an  application  to  the 
court,  under  section  94  of  the  Prac- 
tice act,  whicli  empowers  the  court, 
by  a  rule  of  court,  to  give  such  re- 
lief to  the  plaintiff  and  defendant 
in  the  original  action,  and  to  the 
bail  upon  the  bail-bond,  as  is  agree- 
able to  justice  and  reason.  Rev., 
p.  863.  lb. 

.  Unless  it  be  otherwise  expressly 
(ydered  by  the  court,  a  rule  to 
show  cause  why  there  should  not 
be  a  new  trial,  supersedes  the  rule 
for  judgment  nisi  entered  upon 
return  of  the  postea.  Patterson  v. 
Loughridge,  138 

.  Judgment  final  should  be  entered 
as  of  the  date  when  the  rule  dis- 
charging rule  to  show  cause  is  en- 
tered in  the  minutes,  lb, 

.  Where,  by  consent  of  parties,  a 
case  is  referred,  the  order  of  refer- 
ence being  general  in  its  form,  ex- 
ceptions cannot  be  taken  to  the 
judge's  decisions  on  the  motion  to 
confirm  the  report  of  the  referees  ; 
such  report  must  be  treated  as  a 
verdict.     Runyon  v.  Hodges,      359 

.  If  the  referees  have  proceeded  ille- 
gally or  decided  erroneously,  the 
remedy  is  the  same  as  against  a 
verdict  similarly  founded — i.  e.,  to 
set  aside  the  report  and  grant  a 
new  trial.  lb. 

.  The  limitation  of  the  time  of  coun- 
sel by  the  trial  court  is  a  niatterof 
discretion.     Sullivan  v.  State,     446 

.  It  is  not  admissible  to  reail  affi<la- 
vits  to  contradict  a  record  returned 
with  a  certiorari,  upon  the  hearing. 
Oray  v.  Basledo,  453 

.  In  transitory  actions,  the  court  will 
not  change  the  venue  on  the  ground 
of  inconvenience,  upon  any  nice 
balancing  of  circumstances  of  mere 
accommodation  to  the  parties. 
Over  tiiese  the  legal  right  of  the 
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plaintiff  must  prevail.    Danaresl  v. 
Hurd,  471 

See  Nkvv  Trial. 


PROMISSORY   NOTES. 


JSee  Bills  axd  Notks. 


RAILROADS. 

l.The  General  Railroad  act,  (Rev., 
p.  925,)  does  not  authorize  corpo 
rations  organized  under  it  to  take, 
by  condemnation,  more  land  than 
a  strip  one  hundred  feet  wide  inter 
tenninos.  Central  R.  R.  Co. 
Hudson  Tunnel  Railway  Co.,       289 

2.  If,  under  the  General  Railroad  act, 
a  corporation  presents  a  petition 
for  the  i;ondemnation  of  more  land 
than  it  is  authorized  to  condemn, 
averring  its  inability  to  agree  with 
the  owner  for  the  purchase  of  the 
whole,  the  proceedings  will,  on 
certiorari,  be  set  aside  in  tola.      lb. 

3.  Persons  named  in  a  petition  for  the 
condemnation  of  land  as  claimants 
of  some  interest  in  the  land,  and 
thereby  made  parlies  to  the  pro- 
ceedings, may.  by  certiorari,  ques- 
tion the  authority  of  the  petitioner 
to  institute  such  proceedings,  with- 
out showing  that  they  really  have 
an  interest  in  tiie  land.  lb. 

4.  A  receiver  of  an  insolvent  railroad 
company,  empowered  by  statute  to 
operate  the  railroad  for  the  use  of 
the  public,  acting  as  a  common 
carrier,  in  the  carriage  of  passen- 
gers, is  not  a  public  officer,  entitled 
to  immunity  as  such,  but  may  be 
sued  at  law,  in  his  representative 
capacity,  by  leave  of  the  court  ap- 
pointing him,  as  the  company 
might  be,  for  negligence  of  Ids 
agents  in  operating  the  road,  re-j 
suiting  in  the  death  of  a  passenger. 
LittJe  V.  Dusenbury,  614 

5.  The  sale  of  a  ticket  to  a  railroad 
passenger  is  an  undertaking,  thati 
due   care   for   his  safety  shall    be) 


used  during  the  whole  course  of 
his  journey  ovf-r  that  and  other 
roads,  both  in  the  managt-inent  of 
the  trains  and  the  construction  and 
maintenance  of  the  lines  in  a  con- 
dition fit  for  his  passage  over  them. 

lb. 

,  This  liability  is  not  changed  by 
leases  and  agreements  between  the 
companies  having  connecting  lines, 
apportioning  the  charges,  expenses 
and  fares  between  them,  of  which 
the  passenger  had  no  notice.       76. 

See  Damages,  1. 
Roads,  17,  18. 


RECEIVER. 


See  Railroads,  4. 


RECOGNIZANCES. 

When  one  purchases  lands  at  a 
sheriff's  sale  under  foreclosure  of  a 
mortgage,  which  was  prior  in  point 
of  time  to  a  recognizance  of  bail  in 
a  criminal  case  entered  into  by  the 
owner  of  the  land,  and  the  fore- 
closure was  before  the  passage  of 
the  act  of  1872  {Rev.,  p.  1223,  § 
69,)  and  the  state  was  not  a  party 
thereto,  a  case  is  not  made  for  any 
relief  which  can  be  afforded  by  this 
court.      Van  Valen's  Petition,  '   527 


REFERENCE. 
See  Pbactick,  5,  6. 

RIPARIAN  OWNER. 

1.  The  Riparian  act  of  1S69,  which 
gives  the  riparian  commissioners 
power  to  make  gra»its  of  lands  of 
the  state  under  tide-waters  to  other 
persons  than  riparian  owners,  ap- 
plies only  to  the  tide-waters  of  the 
Hudson  river,  New  York  bay  and 
Kill  ■  von  Kull,  lying  between 
Engard's  dock  on  the  Kill  von 
Kull  and  the  New  York  State  line. 


672 


INDEX. 


Provision  for  grants  of  the  state's 
lands  under  tide-water  by  the  com- 
missioners elsewhere  than  within 
the  territory  designated  in  the  act 
of  1869,  is"  made  by  the  act  of 
March  21.st,  1871,  which  authorizes 
grants  to  riparian  owners  only. 
Fitzijtrald  v.  Faunce,  536 

2.  W.,  the  owner  of  a  farm  situate  on 
the  tide-waters  of  tlie  Delaware 
river,  in  1803  conveyed  to  F.,  his 
heirs  and  assigns,  "  the  sole  right, 
use  ami  enjoyment  for  all  purposes 
of  fishing  whatsoever,  and  for  no 
other  purpose,"  of  a  strip  of  land, 
the  boundaries  of  whicli  were  along 
the  middle  of  an  artificial  bank 
four  feet  wide  on  top,  which  had 
been  constructed  to  prevent  the 
flow  of  tides  over  the  lowland,  until 
the  line  strikes  the  natural  bank, 
thence  to  a  stone  near  the  Dela- 
ware river,  and  from  thonce  into 
the  river  to  low-water  mark, 
thence,  &c. ;  with  a  covenant  ofi 
warranty  against  all  persons  claim-' 
ing  under  the  grantor  or  his  heirs.l 
In  1819  W.  conveyed  the  farm  to' 
N.,  with  an  exception  and  reserva-j 
tion  of  the  fishery,  and  privilegesj 
granted  to  F.  by  the  deed  of  1818. 
In  1876  tiie  plaintifi;  who  ac- 
quired title  under  N.,  obtained 
from  the  riparian  commissioners  a 
grant  of  the  state's  land  under 
tide-water  in  front  of  the  premises. 
In  an  action  of  trespass  against! 
persons  who  had  succeeded  to  the' 
fishery  and  rights  granted  by  W.I 
to  F."by  the  deed  of  1818— jffeW,j 
that  the  deed  to  F.  conveyed  an| 
actual  estate  in  the  strip  of  land 
next  to  the  river,  and  he  became 
thereby  riparian  owner;  and  that; 
if  the  estate  granted  t(j  F.  and  hisj 
heirs  and  a-ssigns  was  so  (pialified,| 
as  to  use,  that  neitlier  he  nor  they! 
could  make  a  grant  fn)m  tlie  state] 
available,  the  intervention  of  it  be- 
tween tlie  upland  and  the  river, 
would  make  the  plaintiff's  grant 
from  tlie  riparian  commissionersj 
inoperative  as  against  the  estate} 
and  riglits  granted  and  conveyed] 
bv  W.  to  F.  by  the  deed  of  1818.1 

ih: 

See  Taxks,  1,  2. 
Tax  SxLKf,  2. 


ROADS. 

The  evidence  taken  in  this  ca.se 
does  not  show  that  the  determina- 
tion of  two  justices  of  the  peace 
and  two  siirvi'vors  of  the  highways 
locates  a  public  road  alleged  to 
have  been  encroached  upon  by  the 
prosecutor  in  the  place  where  tlie 
road  was  laid,  and  does  not  show 
that  the  prosecutor  had  encroached. 
Neu'hohl  v.  Taylor,  133 

On  the  contrary,  the  evidence 
shows  that  the  prosecutor  did  not 
encroach  on  the  road,  as  is  set  forth 
in  the  determination  of  the  justices 
and  surveyors.  76. 

The  twentieth  section  of  the  act  of 
March  23d,  1859,  (Rev.,  p.  1017, 
pi.  120,)  applies  only  to  injuries 
resulting  from  the  neglect  of  such 
repairs  as  are  required  by  the 
general  road  law  to  be  rr^de.  The 
injury  for  whicii  suit  is  brouglit 
must  result  from  the  insufBciency 
or  want  of  repair  of  a  public  road. 
Dtipny  V.  Township  of  Union,      269 

.  The  neglect  of  sidewalks  required 
to  be  made  by  a  subsequent  special 
law  pertaining  to  the  township  of 
Union  (Pamph.  L.  1874,  p.  237,) 
is  not  within  the  terms  of  section 
20  of  the  act  of  1859.  A  township 
is  suable  only  for  such  neglect  as 
makes  all  townships  liable  under 
section  20.  By  the  act  of  1860,  p. 
554,  it  is  provided  that  the  act  of 
March  23d,  1859,  .shall  not  apply 
to  Bergen  county.  The  re-enact- 
ment of  the  act"  of  1859  in  1874 
(Rev.,  p.  1013,  ^.  99,)  did  not  ex- 
tend it  over  Bergen  county.  The 
intent  of  the  revision  was  to  con- 
tinue the  act  of  1859  in  force  with 
the   effect   previously  given  to  it. 

.  Surveyors  and  justices,  in  proceed- 
ings to  remove  encroachments  upon 
the  public  highway,  are  first  re- 
quired to  .'iscertain,  if  possible,  the 
true  location  of  its  boundaries, 
whether  laid  out  by  surveyors,  &c., 
under  the  Road  act,  by  dedication 
or  long-continued  user  by  the  pub- 
lic, and  to  maintain  those  bounda- 
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ries  against  encroachments.  Christie 
V.  Vanderburgh,  280 

6.  When  such  boundaries  are  not 
practically  susceptible  of  ascertain- 
ment, but  the  width  of  the  road  is 
known,  there'  is  ground  for  such 
doubt  as  under  the  statute  permits 
widening   on   each   side    equally. 

lb. 

7.  They  have  not  authority  to  open 
new  roads  under  the  power  con- 
ferred on  them  or  take  private 
property  for  public  use.  lb. 

8.  The  certificate  required  by  the 
statute  should  be  certain  as  to  the 
persons  encroaching  and  the  ex- 
tent of  the  encroachment.  lb. 

9.  The  term  "  by-road  "  is  used  in  the 
act  of  1882,  p.  243,  exclusively  in 
the  sense  which  hud  been  given  to 
it  by  prior  judicial  construction. 
It  does  not  apply  to  private  roads 
laid  out  by  surveyors  of  the  high- 
ways.  Yeomans  v.  Ridgewood,     508 

10.  When  application  is  made  by  an 
overseer  of  highways  to  two  jus- 
tices of  the  peace  and  two  survey-' 
ors,  to  determine  with  respect  to' 
encroachments  on  a  specified  pub- 
lic road,  under  section  49  of  the 
Road  act,  it  is  their  duty  to  make 
a  determination  with  respect  to  all 
encroachments  upon  such  road. 
Jameson  v.  Hoppock,  516 

11.  Any  one  owning  land  upon  such 
road  is  entitled  to  a  review  of  the 
proceedings  of  such  justices  and 
surveyors,  if  upon  such  application 
they  refuse  or  neglect  to  determine 
as  to  encroachments  upon  part  of 
tlie  road.  76. 

12.  In  a  township  which  has  elected 
to  maintain  its  roads  by  hire,  and 
which  has  omitted  to  raise  suffi- 
cient road  money  to  open  and 
work  a  public  highway  newly  laid 
out  therein,  there  is  now,  since  the 
re|)eal  of  section  56  of  the  Road 
act,  bv  the  supplement  of  March 
23.1,  1883,  {Pamph.  L.,  p.  165,)  no 
power  in  the  overseer  of  the  road 
district  to  which  such  road  is  as- 
signed, to  do  such  work  or  to  com-] 


pel  the  same  to  be  done ;  conse- 
quently no  duty  is  devolved  on  him 
in  respect  thereto,  which  will  be 
enforced  by  mandamus.  Warner  v. 
Reading,  519 

13.  The  Coart  of  Common  Pleas  may 
amend  the  return  of  a  public  road 
under  the  provisions  of  section  98 
of  the  Road  act.     Craig  v.  Brands, 

521 

14.  Notice  of  the  proceeding  to  amend 
given  in  the  manner  and  for  the 
time  directed  by  that  court,  is  suffi- 
cient, lb. 

15.  By  section  98  the  court  may  re- 
strict the  amendment  to  certain 
particulars,  or  direct  the  mode  in 
which  the  determination  of  the 
questions  presented  is  to  be  reached 
by  the  surveyors,  but  the  court 
cannot  determine  those  questions 
or  impose  its  determination  on  the 
surveyors.  lb, 

16.  Upon  an  amended  return  every 
person  affected  by  new  matter,  in- 
serted by  the  amendments,  is  en- 
titled to  relief  by  caveat  or  appeal 
in  the  same  manner  and  for  the 
same  length  of  time  as  if  the 
amended  return  were  an  original 
return  tiled  at  the  time  of  the 
amendments ;  but  no  other  person 
will  be  entitled  to  a  renewed  right 
of  either  caveat  or  appeal,  by  reason 
of  the  amendment  of  a  return.  lb. 

17.  Platforms  laid  by  a  railroad  com- 
pany along  its  track,  for  freight  or 
passengers,  are  not  of  such  charac- 
ter, or  ordinarily  so  essential  lo  the 
enjoyment  of  the  franchise  of  the 
company,  that  they  may  not,  in 
subservience  to  the  public  necessity, 
be  removed  in  laying  a  public  road. 
^V.  Y.  &  L.  B.  R.  R.  Co.  V.  Brum- 
mond,  644 

18.  By  the  act  of  March  25th,  1881, 
{Pamph.  L.,  p.  291,)  it  is  declared 
unlawful  to  lay  a  public  road  across 
a  railroad  within  five  hundred  feet 
of  an  existing  public  road  crossing 
the  road-bed  and  track  of  the  rail- 
road. Ildd,  tiiat  the  burden  was 
upon  the  company  to  show  the  ex- 
istence  of  a   crossing   within   the 
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prohibited    distance,   and    that   it 
failed  in  making  such  proof.       lb. 


SAVINGS    BANK    DIRECTORS. 
See  Contracts,  1. 

SCHOOLS. 

1.  The  supplement  to  "  An  act  to  estab- 
lish a  system  of  public  instruction," 
approved  March  23d,  1881,  {Pamph 
L.,  p.  186,)  makes  it  unlawful  for 
school  trustees  to  exclude  children 
from  any  public  school  on  the 
ground  that  they  are  of  the  negro 
race.  Pierce  v.  Union  DisL  School 
Trustees,  76 

2.  A  special  school  tax,  ordered  by  a 
special  meeting  of  the  voters, 
which  was  not  called  by  the  board 
of  trustees,  and  of  which  the  dis- 
trict clerk  did  not  give  notice,  will 
be  set  aside.     Apgar  v.  Van  Syckel, 

492 

SHERIFFS. 
See  Jails,  3. 


STATUTES  OF  NEW  JERSEY, 
(PUBLIC.) 


Attachment. 

Rev.,  p.  41,  §?  38,  45, 

Bonds  and  Warrants. 
Rev.,  p.  81, 


Bridges . 
Rev.,  p. 


86,  §  9. 


Certiorari. 

Pamph.  L.  1881,  p.  34, 

Ciio^n  Freeholders. 
Rev.,  p.  127,  'i  12, 
Pamph.  L.  1875.  p.  324, 
Pamph    L.  1881,  p.  132, 
Pamph.  L.  1881,  p.  146, 

Clams  and  Oysters. 
R"!.,  p.  "i:W,  i  25, 
Rev.,  p.  140, 


Corporations. 

Pamph.  L.  1846,  p.  16,  304 

Rev.,  p.  174,  480 

Rev.,  p.  180,  U  16,  17,  18,  483 

Rev.,  p.  196,  ^  105,  195 

Rev.,  p.  196,  I  106,  636 

PampA.  L.  1878,' p.  61,  195 

Counties. 

Learn.  &  Spi.,  p.  97,  4-57 

County  Jail. 

Pamph.  L.  1877,  p.  110,  514 

Courts. 

Pal.  L.,  p.  38,  458 

Rev.  L.,  p.  453,           ,  459 

Rev.,  p.  221,  §  59.  458 

Crimes. 

Pamph.  L.  1878,  p.  211,  491 

Disorderly  Persons. 

Rev.,  p.  303,  514 

Distress. 

Rev.,  p.  309,  §  8,  371 

Rev.,  p.  310,  ?  9,  377 

Rev.,  p.  310,  I  10,  375 

Rev.,  p.  311,  I  14,  370 

District  Courts. 

Rev.,  p.  1300,  I  6,  486 

Rev.,  p.  1302,  ?  6,  431 

Rev.,  p.  1309,  g  50,  430 

Pamph.  L.  1878,  p.  148,  §  6,  431 

Pamph.  L.  1878,  p.  151,  430 


Errors. 

Paviph.  L.  1881, 
Pamph.  L.  1883, 

P- 

88, 
230, 

114 
113 

Exesutions. 

Pamph.  L.  1878, 

P- 

182, 

477 

Gaslight  Companies. 
Rev.,  p.  460, 

298 

296 


238 


21 


Inns  and  Taverns. 

135           Rev.,  p.  486,  ^  2.  88 

Rev.,  p.  489,  ?  24,  107 

Rev.,  p.  491,  §  32,  106 

96           ReiK,  p.  493,  ^g  50,  51,  308 

46,          Pamph.  L.  1883,  p.  221,  105 
94j| 
§  9,    47  Justices'  Courts. 

Rev.,  p.  554,  ?  83.  610 

Rev,  p.  554,  ?  8-5,  511 

361  !         Rev.,  p.  550,  'i  95,  466 

322i!         Pamph.  L.  1880.  p.  14,  511 
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Landlord  and  Tenant. 

Pat.  L.,  p.  163,  372 

Ecv.  L.,  p  (566,  372 

Eev  Slat,  p.  S6,  372 

Bev.,  p.  570,  §  4,  372 

Limitation  of  Actions. 

Bev.,  p.  595,  §§  10,  11,  246 

Married  Women. 

Nix.  Dig.,  548,  272 

-Rei-.,  p.  637,  ?  5,  464 

Bev.,  p.  639,  'i  14,  5 

Medical  Society. 

F^mph.  L.  1830,  p.  19,  490 

Pamph.  L.  1864,  p.  250,  490 

Pamph.  L.  1880,  p.  296,  489 

Militia. 

iJei'.,  p.  679,  §§  6,  12,  330 

Mortgages. 

Pamph.  L.  1880,  p.  255,         266 

Municipal  Corporations. 

Rev.,  p.  1365,  82| 

PawipA.  i.  1881,  p.  118,  83| 

Pamph.  L.  1884,  p.  84,   473,  476j 

Orphans'  Court. 

Rev.,  p.  110,  I  82, 
Rev.,  p.  772,  I  89, 
Rev.,  p.  772,  §  91, 


Rev.,  p.  998,  3  10, 
Rev.,  p.  1013,  ^  98, 
Rev.,  p.  1013,  ?■  99, 
Rev.,  p.  1017,  i  120, 
Pamph.  L.  1882,  p.  243, 
Pa7nph.  L.  1883,  p.  165, 

Salaries. 

Pamph.  L.  1880,  p.  321, 

Schools. 

Rev.,  p.  1076,  §  39, 
Rev.,  p.  1087,  1  94, 
Pamph.  L.  1881,  p.  186, 

Statutes. 

Rev.,p.U2o,iSl,  186,191 


526 
524 
271 
270 
508 
521 


182 


78,  494 
77 
78 


Taxes. 

Pamph.  L.  1869,  p.  1225, 
Rev.,  p.  1149,  ?  36, 
i2ei'.,  p.  1156,  ?  74, 
Rev.,  p.  1163,  I  114, 
Rev.,  p.  1105.  ^  124, 
Pamph.  L.  1873,  p.  758, 
Pamph.  I,.  1881,  p.  194, 


132 

287 
194 
438 
438 
109 
121, 
348,  440 
PowpA.  i.  1881,  p.  237,  110 


Poor. 

Pat.  L.,  p.  26, 
Elm.  Dig.,  p.  416, 
Rev.,  p.  834, 

Practice. 

Rev,  p.  855,  ?  43, 
Rev.,  p.  856,  U  54,  52, 
Rev  ,  p.  860,  ^  72, 
i2ey.,p.  868,  <l  130, 
iZcv.,  p.  883,  g  230, 

Railroads  and  Canals. 
Rev.,  p.  925, 

Riparian  Rights. 
Rev.,  p.  981, 
-««..,  /,.  982,  ?  8, 
-Rei;.,  p.  982,  U  9,  10, 
iJev.,  p.  985, 

Roads. 

P«wp/(.  Z,.  1860,  p.  564, 
^«v,  p.  996,  §  8, 


290 


j  Treasury. 

I        i2cj;'.,  p.  1223,  g  69,  528 

I 

I  Vice  and  Immorality. 

!         Rev.,  p.  1227,  g  1,  8 

Wharves. 

Rev.,  p.  1240,  592 

Work-houses. 
Rev.,  p.  1253,  345 


SUMMONS. 

The  failure  of  the  sheriff  to  serve  a 
summons  before  the  original  re- 
turn-day, and  a  subsequent  altera- 
tion by  him,  extending  the  time  of 
return,  after  the  action  was  barred 
by  the  statute  of  liniit;itions,  will 
not  defeat  the  suit  if  the  defendant 
has  appeared  and  pleaded,  without 
objection,  and  the  writ  was  tested 
and  delivered  to  the  sheriff  before 
tlie  statute  became  a  bar.  Mc- 
Oracken  v.  Ricfiardson,  50 
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SUNDAY  TRAINS. 
See  Vice  and  Immorality. 

TAXES. 

1.  Under  the  third  and  fourth  sec- 
tions of  the  Riparian  aot  of  March 
31st,  1869,  (Rev.,  p.  982,)  the  Ho- 
boken  Land  and  Improvement 
(Company  and  its  assigns  may  se- 
cure from  the  state  a  conveyance 
in  fee  of  the  lands  naturally  under 
water,  lying  in  front  of  the  lands 
owned  by  such  corporation  or  its 
assigns,  on  paying  therefor  to  the 
state  $')0  per  foot,  measured  upon 
the  bulkhead  line  in  front  of  the 
lands  included  in  the  conveyance. 
N.  Y.,  L.  E.  (fe  W.  R.  R.  'Co.  v. 
Hughes,  67 

2.  The  privilege  of  securing  such  a 
conveyance  must  be  regarded  as  en- 
hancing the  value  of  the  land,  to 
the  ownership  of  which  tlie  privi- 
lege attaches,  for  the  purpose  of 
taxation.  lb. 

3.  The  board  created  by  the  act  en- 
titled "  An  act  creating  a  county 
board  of  commissioners  of  appeal 
in  cases  of  taxation,  and  for  equal- 
izing assessments  for  taxes  in  the 
countv  of  Hudson,"  approved 
Aprir4th,  1873,  (PampA.Z,..  p.794,) 
is  required  to  make  an  apportion- 
ment of  state  and  coimty  tax 
among  the  municipalities  of  that 
county.  In  so  doing,  the  board 
have  no  power  to  consider  or  de 
termine  whether  any  part  of  tiie 
county  tax  required  to  be  raised 
by  order  of  the  chosen  freeholders 
is  or  is  not  properly  included  in 
the  order.  The  power  of  the  board 
is  merely  to  apportion  the  amounts 
fixed  by  the  state  and  county  au- 
thorities. Biiyonne  v.  Vommis.fion- 
era  of  Appealx,  93 

4.  An  objection  to  an  item  included! 
in  the  sum  ordered  to  be  raised  byi 
the  chosen  freeholders  cannot  be, 
made  upon  a  ccrliorati  bringing  tip 
for  review  nothing  but  the  appor-l 
tionment  made  by  the  board.     Ib.t 

5.  The  board  has  authority  to  equal-i 


ize  the  valuations  between  the 
several  assessment  districts  of  the 
county,  and  to  increase  the  valua- 
tions of  specific  pieces  of  property, 
and  for  those  purposes  to  make  in- 
vestigations, &c.  l>ut  their  action 
in  determining  the  valuations  on 
which  the  apporiionu)ent  is  made 
will  not  be  rendered  invalid  by  re- 
fusal or  neglect  to  alter  valuations 
in  the  absence  of  proof  produced 
of  erroneous  valuations,  nor  by 
refusal  or  neglect  to  investigate,  at 
least,  in  the  absence  of  proof  pro- 
duced of  a  prima  facie  case  of  error 
or  of  some  reasonable  ground  to 
suspect  error.  '         *     lb. 

6.  Where  a  city  treasurer  has  for 
several  years  been  permitted  by 
the  county  collector  to  pay  over  a 
part  of  the  state  and  coimty  tax  to 
the  board  of  education,  and  has 
received  credit  for  the  same  in  his 
settlement  with  the  collector,  a 
mandamus  will  not  be  granted  to 
compel  the  repayment  to  the  col- 
lector of  moneys  already  paid  to 
the  board  of  education  under  this 
arrangement.  Sheridan  v.  Van 
Winkle,  117 

7.  The  assessing  and  collecting  of  the 
state  and  countv  taxes  in  the  city 

I  of  Plainfield,  for  the  years  1880 
[  and  1881,  was,  by  mistake,  under- 
taken under  the  general  tax  act  in- 
stead of  the  city  charter,  which 
latter  act  provides  for  an  assess- 
ment, for  the  meeting  of  the  com- 
missioners of  appeal,  and  for  the 
return  of  delinquents,  at  a  different 
lime  from  that  mentioned  in  the 
general  ac^t.  Held,  that  inasmuch  as 
it  appears  that  the  property  of  the 
prosecutor  was  as.sessed  for  no  more 
than  it  would  have  been  if  made 
under  the  city  charter,  and  that  he 
had  notice  of  the  meeting  of  the 
commissioners  of  appeal,  the  ir- 
regularities are  cured  l>y  the  act  of 
1881.  Pamph.  L.,  p.  VU.  Hetjield 
V.  Plainfield,  119 

8.  The  tax  warrants  were  issued  by 
the  city  jtidge  and  returned  to  the 
judge  by  the  collector,  by  virtue  of 
a  re.«olutiou  of  the  city  council, 
and  this  is  supported  l)y  the  terms 
of  the  act  of  1882.     Pamph.  L.,  p. 
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126.  No  vested  right  to  immunity  | 
from  a  liability  to  pay  a  tax  arices^ 
from  a  fuiliireuf  a  collecting  officer 
to  pursue  the  legal  lueiliod  for  col- 
lecting it  within  the  periods  pro- 
vided by  the  tax  statute,  hut  the 
legislature  may  extend  the  time 
within  whicii  the  old  remedy  could 
be  enforced  or  provide  a  new 
method  lor  collecting  the  tax.    lb. 

9.  An  insufficient  description  of  prop- 
erty in  lifting  it  for  assessment  may 
be  amended  by  this  court  under 
the  act  of  1881."  Pumph.  L,  p.  194 

lb. 


'  raised.  It  may  be  served  upon  an 
agent  whose  duty  involves  that  of 
communicating  the  fact  of  such 
notice  to  the  principal.  Cooper  v. 
De  Bow,  28(3 

15.  The  Central  Railroad  Company 
of  New  Jersey  has  no  irrepealabl'e 
contract  with  the  state,  limiting 
the  exercise  of  the  taxing  power. 
Little  V.  Bowers,  300 

16,  Since  the  act  of  1881,  defects  of 
form  and  irregularities  in  the  a.s- 
seSsment  of  taxes  cannot  he  set  up 
on  certiorari  or  writ  of  error.  Cono- 
ver  V.  Honce,  347 


10.  Assessment  of  taxes  on  personal 

property  of  prosecutor,  in  1882,  in    17.  A  debtor  who  desires  to  claim  a 


Jersey  City.  The  property,  at  the 
time  of  the  assessment,  wa.s  in  Jer- 
sey City,  on  premis'S  in  possession 
of  the  prosecutor.  The  prosecutor, 
at  the  time,  resided  in  the  city  of 
Elizabeth.  Held,  that  the  act  of 
1869,  which  provides  for  the  taxa-  18.  The  charter  of  the  Morris  Canal 
tion    of    personal    property,   uAez-ej     and    Banking   Company    exempts 


deduction  from  his  tax,  on  the 
ground  that  the  state  holds  a  mort- 
gage on  his  land,  must  make  such 
claim  to  the  assessor  under  oath. 

76. 


found,  in  the  county  of  Hudstm 
and  some  other  counties,  was  ren- 
dered nugatory  by  the  amended 
constitution  which  went  into  eflect 
in  1875.     Rankin  v.  Love,  132 

11.  In  1882,  the  general  tax  law  wasj 
in  force  in  Jersey  City,  under  which' 
personal  property  is  assessed  in  the' 
township  or  ward  where  the  owner 
resides.  Jb 

12.  The  provisions  of  the  tax  law  of 
1866.  (Rev.,  p.  1156,  §  74,)  pro 
viding  for  the  taxation  of  corpo 
rations,  are  not  repealed,  either 
expressly  or  by  implication,  by 
section  10)  of  the  Corporation  act 
(Rev.,  p.  196,)  or  the  supplement 
thereto  of  1878  (Pamph.  L.  1878, 
p.  61.)  Jersey  City  Gaslight  Co.  v 
Jersey  City,  194 

13.  The  shares  of  stock  of  the  Hud- 
son County  Gaslight  (Company, 
owned  by  the  Jersey  City  Gaslight 
Company,  and  held  by  it  as  a  part 
of  its  assets,  are  not  taxable.      lb. 

14.  The  notice  required  by  the  fifty- '22.  The  commissioners  of  taxation 
sixth  section  of  the  Tax  act  is  not  ,  a|)pointed  under  the  act  of  March 
necessarily  to  be  served  upon  the  |  20lh,  ISS4,  (Pamph.  L.,  p.  84  )  have 
person  whose  tax  is  proposed  to  be  I     no  iKJwer  to  levy  taxes  for  any  piir- 


i  from  taxation  property  of  the  com- 
pany used  fur  the  actual  and  neces- 
sary purposes  of  canal  navigation. 
Such  exemption  held  not  to  extend 
to  a  house  and  lot  used  for  the  resi- 
dence of  an  assistant  superintend- 
ent of  the  canal.  Morris  Canal 
and  Banking  Co.  v.  Cleavei;       467 

19.  The  Commissioners  of  Taxation 
act,  approved  March  20th,  1884, 
(Pamph.  L.,  p.  84,)  is  a  general  law 
and  applicable  to  townships.  Reid 
V.  WUey,  473 

20.  In  townships,  the  township  com- 
mittee is  the  legislative  or  govern- 
ing body  mentioned  in  the  first 
section  of  the  act.  lb. 

21.  When  the  local  authorities  are 
charged  by  law  with  the  levying  of 
taxes  for  only  some  of  the  objects 
specified  in  the  act,  or  when  their 
failure  extends  to  only  some  of 
those  objects,  the  powers  of  the 
commissioners  of  taxation  will  be 
likewise  circumscribed.  lb. 
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poses  other  than  those  particularly 
specified  in  the  act.  Thompson  v. 
Wiley,  476 

23.  Ti>e  commissioners  are  not  the 
assessors  intended  by  the  supple- 
ment to  "  An  act  respecting  execu- 
tions," approved  March  27ih,  1878. 
Pamph.  L.,  p.  182.  lb. 


TAX  SALES. 

1.  Under  the  sixth  section  of  the  act 
of  1873,  {Pamph.  L.,  p.  758,)  pro- 
viding for  the  redemption  of  the 
title  to  hmiis  sold  for  taxes  in  the 
township  of  Woodbridge  by  a  de- 
posit with  the  townsiiip  committee 
of  the  amount  paid  l)y  the  pur- 
chaser, with  fifteen  per  cent,  inter- 
est—//eW,  that  the  tender  of  the 
said  amount,  with  interest,  to  the 
purchaser  himself,  was  not  within 
the  terms  of  the  act.  Rvddy  v. 
Woodbridge,  109 

2.  Land  under  tide-water  not  being 
liable  to  assessment  for  taxes,  pro- 
ceedings taken  to  assess  and  sell 
such  land  for  taxes  will  be  set 
aside.     Colket  v.  Righlmire,        341 

3.  The  special  act  of  1868,  {Pamph. 
L.,  p.  72,)  and  the  general  laws, 
{Eev.,  pp.  1163,  1165,)  authorizing 
sale  of  lands  for  taxes,  have  not 
repealed  sectii)n  34,  by  which  tim- 
ber, &c.,  on  unimproved  and  un- 
tenanted lands  may  be  sold.  New- 
comb  V.  Franklin  'Township,         437 

4.  Where  lands  are  listed  by  an  in- 
sufficient description,  and  are  sold 
for  taxes,  the  sale  will  he  set  aside, 
but  the  assessment  and  the  pro- 
ceedings to  collect  the  same,  so  far 
as  to  fix  the  lien  and  charge  upon 


the  property  and  person,  are 
amendable  under  act  of  1881. 
Pamph.  L.,  p.  194.  lb. 


TROVER. 

An  unqualified  refusal  to  deliver 
goods  to  an  owner  upon  demand, 
by  one  in  whose  custody  they  were 
left  by  an  oflicer  who  had  taken 
them  without  authority,  is  a  ground 
for  an  action  in  trover.  Wyckoff  v. 
Stevenson,  326 

USURY., 

Where  a  promissory  note  is  dis- 
counted by  a  national  bank  in  New 
York,  the  New  York  statute  for- 
feiting the  entire  debt  is  not  ap- 
plicable to  the  transaction.  The 
federal  act  supersedes  the  state  law, 
imposing  penalties  for  usury,  in  so 
far  as  they  pertain  to  national 
banks.  Importers'  and  IVaders' 
Bank  v.  Littell,  506 


VENUE. 

See  Practice,  9, 

VICE  AND  IMMORALITY. 

The  clause  in  the  act  relative  to  vice 
and  immorality,  which  prohibits 
traveling  on  Sundays,  does  not 
apply  to  the  use  of  those  trains  of 
cars  "which  are  authorized  to  be 
run  on  those  davs.  Smith  v.  N.  Y., 
Shs<].  &  W.  R.  R.  Co.,  7 

WORKHOUSE. 
See  Jails,  2. 
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